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I. Reporting Organization
Cultural Survival is an international Indigenous rights organization with a global Indigenous leadership and consultative status with ECOSOC. Cultural Survival is located in Cambridge, Massachusetts, and is registered as a 501(c)(3) non-profit organization in the United States. Cultural Survival monitors the protection of Indigenous Peoples' rights in countries throughout the world and publishes its findings in its magazine, the Cultural Survival Quarterly; and on its website: 

 HYPERLINK "http://www.cs.org/" \h www.cs.org.  In preparing this report, Cultural Survival collaborated with Maa Civil Society Forum, Indigenous Concerns Resource Center, and with a broad range of Indigenous and human rights organizations, advocates, and other sources of verifiable information on Kenya. 
II. Introduction and Background 
“In Kenya, the peoples who identify with the indigenous movement are mainly pastoralists and hunter-gatherers, as well as some fisher peoples and small farming communities. Pastoralists are estimated to comprise 25% of the national population, while the largest individual community of hunter-gatherers numbers approximately 79,000...They all face land and resource tenure insecurity, poor service delivery, poor political representation, discrimination and exclusion. Their situation seems to get worse each year, with increasing competition for resources in their areas.”


To date, Kenya has passed no specific legislation on Indigenous Peoples and has yet to endorse the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) and ratify International Labour Organization (ILO) Convention 169. The principle of Free, Prior and Informed Consent (FPIC) remains one that Indigenous Peoples in Kenya are advocating for.
For the Maasai people of the Rift Valley in Kenya, being evicted from their homeland has become all too common. Over the years, the government of Kenya has dispossessed over 4,000 families in the Naivasha region.
 Without alternative land to settle on or compensation for the losses they incurred during forced evictions, these families’ fates are uncertain. In the 1980s, the Maasai were evicted from their land to facilitate the creation of the Hells Gate National Park. Discoveries of massive potential for geothermal energy within the park made their land and homes an international point of interest for both local and international power-generating companies. Kenya Wildlife Services (KWS), which “owns” and manages Hell’s Gate Park, leased part of the land to the state-owned Kenya Electricity Generating Company, KenGen, and an independent power producer by the name OrPower to undertake extractive processes for the generation of geothermal energy. Now the Maasai, who are sandwiched between Mt. Longonot, Hells Gate Park, and Lake Naivasha, are being forced out again. The Olkaria geothermal plant, funded by the World Bank and its affiliate banking institutions,
 and supported by the UN Environmental Program, is in its fourth phase of the development. With each new phase, the Maasai have been evicted from their homes—without their Free, Prior and Informed Consent. To date, the Maasai have received no compensation for the devastating loss of their land, livelihoods, and cultural heritage.
THREATS TO PHYSICAL SECURITY VIOLENCE
On July 26, 2013 hundreds of mercenaries hired by KenGen in collaboration with the provincial administration, accompanied by armed police officers, stormed a Maasai settlement in Narasha, Navaisha and burned over 61 homesteads. During the raids, 500 lambs, 200 calves and food storages were burnt. Two men were shot and wounded and had to receive hospital treatment.
 Over 2000 people were left homeless. Narasha has been home for the Maasai but a land deal perpetrated by the former government regime has perpetually been bent on taking their land and evicting them. The land in question was sold to KenGen for the production of geothermal power with funding from the World Bank. 
RIGHTS TO LAND AND RESOURCES
Securing Land Rights and Free, Prior and Informed Consent (Articles 1, 2, 5)
The Maasai seek compensation for past evictions, and assurance against potential future evictions, by provision of alternative land. Evictions for the next stage of geothermal development would displace over 3,500 families, removing them from the communities’ two churches and Maasai cultural center, and would take over 1,000 children out of school in Narasha and Olomayiana.

The World Bank reports that it has invested $409 million in geothermal development since 2007; in 2013 it announced plans to raise another $500 million for geothermal projects in the Rift Valley and other parts of the world.
 None of this budget has been allocated to fairly compensate the Maasai community, whose land has been usurped to make room for the projects. The evictions violate international human rights law, including the UN Declaration on the Rights of Indigenous Peoples, ILO Convention 169, and the African Charter on Human and Peoples’ Rights.
 The Maasai have resorted to the courts to stop further evictions, arguing that the government of Kenya is in violation of international law by forcibly and continuously removing them them from their ancestral lands around Mt. Longonot in the Naivasha Administrative Districts and the Narok North Administrative Districts within the Rift Valley Province, without proper prior consultation or adequate compensation.
The area is important to the Maasai both for its history and their dependency on the land for their livelihoods and culture. Mt. Longonot is central to the Maasai religious and traditional practices, and further dispossession will separate the community from historical prayer sites, places of ritual, and other cultural ceremonies.
 These sites were used regularly for local ceremonies, and annually for cultural festivities involving Maasai from the whole region.
Furthermore, geothermal resources in Olkaria have been exploited with no regard for the health or environment of the local communities. Despite being touted as a green energy, KenGen’s Environmental and Social Impact Assessment shows that geothermal power plants release certain pollutants into the environment including noise pollution, hydrogen sulphide gas, and trace metals like boron, arsenic, and mercury. Toxic wastes from the power station in Naivasha have been emitted into the air and disposed in local waterways in violation of applicable international environmental standards.
Despite these hazards, KenGen failed to conduct adequate consultation with the local community, which first expressed its dismay at the assessment in 2012.
 The Maasai have not been able to raise money to conduct an independent study on the harmful effects of the plant, but have noted increase of gastronomic and skin diseases, stillbirths in cattle, premature death of livestock, and increased rate of premature delivery in pregnant women. The company’s environmental impact assessment notes potential health risks associated with the plant and recommends safe distances in the Narok district. However, since there was no effective consultation with community members, people were never informed of these health risks.
Outside of the Narasha area, Maasai pastoralists in Kedong, Akira and Suswa are glaring at massive evictions arising from a group of concessions awarded to several companies including Hyundai, Toshiba, Sinopec and African Geothermal International (AGIL) for the purposes of developing geothermal projects on the Maasai lands.
According to the local communities--who claim ancestry to the land and have filed cases in Kenyan courts-- African Geothermal International (AGIL) and Marine Power along with Akira I and Akira II have disregarded court injunctions instituted by the Maasai, proceeding to deploy their heavy machinery to their proposed project sites without due diligence or consultations with the local communities. The concession areas, which cover hundreds of thousands of acres, are home to thousands of Maasai pastoralists.
The communities feel that their rights have been grossly violated because each of the companies have failed to adhere to the Maasai Bio-cultural Community Protocol, which was developed in line with the UNEP model and based on the Convention on Biological Diversity,  that require all external actors to respect Indigenous Peoples’ customary laws, values and decision making processes; particularly those concerning stewardship of their territories and lands.

The companies have also disregarded a current dispute between Kedong Ranch Ltd and the Maasai community along with key provisions from the Constitution of Kenya (2010). Article 40 of the Constitution provides for the protection of the right to property (of any kind) without discrimination and just, prompt and full compensation where acquisition is of national interest. The right to a clean and healthy environment is equally guaranteed under Article 42 in addition to the right to a cultural heritage.
While the Maasai are not against infrastructure development for the country, they are equally distressed over the companies' similar dismissal of the principle of Free, Prior and Informed Consent (FPIC) as enshrined in the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP). By forcefully evicting the Maasai from their land while denying them the opportunity to participate in and benefit from the development projects, the companies are also in contravention of the Nagoya Protocol on Access and Benefit Sharing.
On top of these concerns, the Maasai decry the use of armed police to enforce the evictions, the destruction of their property, and the outright dispossession of their grazing land which is the only source of their livelihoods.
Access to Education (Articles 13, 14)
The right to education is not included in the Kenyan Constitution, and while the country has guaranteed free and universal education, there is a lack of implementation. Schools and students often lack the resources needed to learn, including books, classrooms, and supplies. Oftentimes, secondary and higher schooling are too expensive for Indigenous people, particularly the costs of supplies. For example, 86% of Samburu families do not have the money to send their children to school or buy the necessary supplies.
 The Kenyan government established a Constituency Bursary Fund to help those who cannot afford school supplies, but there are not sufficient funds to truly make an impact. Even if they are able to attend schooling, a study found that Indigenous Peoples have obstacles, “such as being caned, being abused, instant physical punishment from teachers and prefects”.
 Classrooms are crowded and there are a lack of available teachers- the average student-to-teacher ratio of Kenya is 47 to 1.
 Furthermore, the “lack of appropriate and relevant education for Indigenous children hampers the primary education as well as higher education”, particularly for hunter-gatherers and pastoralists. Indigenous students are often told in school that they should give up their language and beliefs and are ostracized for their traditional clothing.
 One NGO has tried to address this problem by creating a schooling system that incorporates afternoon and evening classes so as to accommodate the students’ schedules, but this is far from a comprehensive solution.
 
III. Concluding Observations of CESCR from 2008
1.  The Committee is concerned that disparities in the enjoyment of economic, social and cultural rights, including access to land, have led to inter-ethnic tensions and post-election violence during which at least 1,500 persons were killed early in 2008. It is also concerned that perpetrators of such violence have still not been brought to justice. (art. 2, para. 2) 
The Committee recommends that the State party address disparities in the enjoyment of economic, social and cultural rights, including in access to land, which particularly affect poor people in urban areas and minority and indigenous communities in rural areas, e.g. by adopting the Draft National Land Policy, establishing land inspectorates to monitor discriminatory allocation of land, and implementing the recommendations of the Ndung’u Commission of Inquiry into Illegal/Irregular Allocation of Public Land. It also recommends that the State party establish a tribunal on post-election violence to bring perpetrators to justice, as well as a Truth, Justice and Reconciliation Commission to address broader historical injustices, and that it foster dialogue and promote comprehensive reconciliation among its different ethnic groups.
The Committee recommends that the State party consider ratifying ILO Convention No. 169 (1989) concerning Indigenous and Tribal Peoples in Independent Countries.
IV.  Kenyan Report
The state party report does not adequately address Indigenous rights nor answer questions around securing Indigenous Peoples’ rights to lands and resources. 
V. Legal Framework
ICESCR Article 1(1)
1.  All peoples have the right of self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.
ICESCR Article 15(1)(a)
1. The States Parties to the present Covenant recognize the right of everyone:
(a) To take part in cultural life;
VI. The CESCR Committee General Comments
General Comment 21: Right of everyone to take part in cultural life (art. 15, para. 1 (a), of the International Covenant on Economic, Social and Cultural Rights)
:
36.States parties should take measures to guarantee that the exercise of the right to take part in cultural life takes due account of the values of cultural life, which may be strongly communal or which can only be expressed and enjoyed as a community by Indigenous peoples. The strong communal dimension of Indigenous peoples’ cultural life is indispensable to their existence, well‑being and full development, and includes the right to the lands, territories and resources which they have traditionally owned, occupied or otherwise used or acquired. Indigenous peoples’ cultural values and rights associated with their ancestral lands and their relationship with nature should be regarded with respect and protected, in order to prevent the degradation of their particular way of life, including their means of subsistence, the loss of their natural resources and, ultimately, their cultural identity. States parties must therefore take measures to recognize and protect the rights of Indigenous peoples to own, develop, control and use their communal lands, territories and resources, and, where they have been otherwise inhabited or used without their free and informed consent, take steps to return these lands and territories.
37.Indigenous peoples have the right to act collectively to ensure respect for their right to maintain, control, protect and develop their cultural heritage, traditional knowledge and traditional cultural expressions, as well as the manifestations of their sciences, technologies and cultures, including human and genetic resources, seeds, medicines, knowledge of the properties of fauna and flora, oral traditions, literature, designs, sports and traditional games, and visual and performing arts. States parties should respect the principle of free, prior and informed consent of Indigenous peoples in all matters covered by their specific rights.
VII. Other UN Body Recommendations
Follow up to 2010 (First Cycle) UPR Recommendations
Recommendation nº35: Ensure that public policies for combating poverty are in
accordance with the rights recognized in the International Covenant on Economic, Social and Cultural Rights and that they are not negatively affected by commitments that might be undertaken in the context of trade and investment agreements (Recommended by Bolivia).
Kenya has ratified the ICESCR and is therefore bound to its articles. In this regard, Kenya should recognize the indigenous pastoralist tribes' right to free, prior and informed consent regarding any infrastructure or development project that would affect their lands, natural resources, property, cultural expression, and sacred sites; as well as require all development projects, including the road construction, oil and geothermal exploration and exploitation, and tourism development projects underway or planned meet the highest international standards and best practices in regard to their environmental and social impacts.
Recommendation nº64: Better educate security and law enforcement authorities at all levels about the basic rights of the citizens, take each reported case seriously and  impartially investigate and punish those found guilty of such actions (Recommended by Finland).
Recommendation nº24: Take effective measures against police violence, in particular by ensuring comprehensive investigations and the prosecution of alleged offenders within the police and security forces (Recommended by Austria)
The National Police Service is established by the National Police Service Act of 2011. The Service holds a constitutional duty to train its staff to respect human rights, fundamental freedoms and dignity of the human person. The Police must comply with constitutional standards of human rights and fundamental freedoms. National trainings should take place for all police officers, judges, prison guards and other enforcement officers, especially those working in districts populated by indigenous and other marginalized minorities. Investigations need to take place into the police violence against the Samburu and Maasai people, and those responsible for the extrajudicial killings need to be punished.
Recommendation nº100: Follow up on the recommendations made by the
Representative of the Secretary-General on the human rights of internally displaced persons, particularly those relating to the need to adopt measures for reconciliation and to implement a comprehensive strategy for the internally displaced (Recommended by Mexico).
Recommendation nº128: Continue to devote great attention to the situation of
the most vulnerable groups (Recommended by Senegal)
 Recommendation nº33: Continue to take all efforts necessary to implement the
recommendations of United Nations special procedures who have visited the country,and request international assistance to that end, if deemed necessary
(Recommended by Bolivia)
Many important recommendations from the Special Rapporteur have not been
implemented, such as; constitutionally recognizing indigenous peoples, the creation
of effective mechanisms to address historical injustices and settle current land and natural resource disputes resulting from dispossession of lands traditionally owned
by pastoralists and hunter-gatherers, the Government should adopt the current draft
ASAL policy and fully implement it with the participation of pastoralist communities.
Recommendations during the second cycle:
“101.114. Implement the recommendations and decisions of its own judicial institutions and of the African Commission on Human and Peoples’ Rights, particularly those relating to the rights of Indigenous Peoples (Bolivia);” 


“Strengthen effectively the protection of the rights of indigenous peoples, including to their ancestors' lands.” (Cape Verde)

“Continue implementing the legislation on the protection of the rights of indigenous peoples and their lands, as well as the anti-discrimination laws, especially with regard to religion and physical conditions such as albinism.” (Holy Sea)
“Continue to uphold the rights of indigenous peoples and minorities, including vulnerable groups.” (Senegal)
“Ratify Convention No. 169 of the International Labour Organization.” (Chile) 

Human Rights Committee
Consideration of reports submitted by States parties under article 40 of the Covenant, Concluding observations adopted by the Human Rights Committee at its 105th session, 9-27 July 2012 :
“The Committee recommends that, in planning its development and natural resource conservation projects, the State party respect the rights of minority and indigenous groups to their ancestral land and ensure that their traditional livelihood that is inextricably linked to their land is fully respected. In this regard, the State party should ensure that the inventory being undertaken by the Interim Coordinating agency with a view to obtaining a clear assessment of the status and land rights of the Ogiek community be participatory and that decisions be based on free and informed consent by this community”.

VIII. Questions
1. What is the government of Kenya doing to promote Indigenous rights and protect land rights?
2. How is the government of Kenya implementing the World Conference on Indigenous Peoples Outcome Document from 2014?

IX. Recommendations
We respectfully request that the Committee pressure the Government of Kenya to comply with the following actions:
1. That the government of Kenya endorse the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) and ratify International Labour Organization (ILO) Convention 169.
2. That the government of Kenya recognize Indigenous Peoples in the national constitution.
3. That the government should stop operating with impunity and in disregard of the law and contrary to the provisions of the Kenyan constitution and other International human and people’s rights instruments.
4. That the current deployment of armed police to enforce the evictions of Maasai communities be stopped immediately.
5. That the companies mentioned be held in contempt for disregarding court orders.
6. That plans for compensation be put in place, including a clear and documented plan on access to benefit sharing be put in place to ensure the affected families’ livelihoods are sustained.
7. That the following international donors and companies be held accountable for losses suffered by the Maasai and demand that they put in place safeguards and develop consultative and inclusive forum with the Indigenous inhabitants of the land:
    
  Sinopec-China
    
  KEC-India
    
  Hyundai-South Korea
    
  Toshiba, Toyota, Tsusho, and JICA-Japan
    
  AGIL
    
  Marine Power
8. That other bilateral donors that support the projects being undertaken hold consultative meetings with the Maasai community before any further investments are made.
9. That the current ESIA reports which excluded livestock, homes and cultural rights should not be used and instead a team that includes Indigenous People be reconstituted to undertake another Environmental and Social Impact Assessment.
10. That the selective and non-consultative process of compensation process that is currently being used by KenGen should be transparent and that all deserving community members be treated equally and in consultation on the Identification of suitability of alternative resettlements to their pastoralist life.
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