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Submission in view of the upcoming consideration of the List of issues in relation to the report submitted by Peru regarding the implementation of the International Convention for the Protection of All Personas from Enforced Disappearances at its 15th Session (05 Nov 2018 - 16 Nov 2018) [footnoteRef:1] [1:  The present submission was elaborated by Marisa Paredes and Diego Ocampo, and was reviewed by director Andrés Sifuentes.] 

By
ODRI “Intersectional rights” - Office for the Defence of Rights and Intersectionality
07 August 2018
ODRI “Intersectional rights” - Office for the Defence of Rights and Intersectionality welcomes the opportunity to contribute to the Committee´s preparation of the List of Issues in relation to the report submitted by the Republic of Peru under article 29 (1) of the International Convention for the Protection of All Persons from Enforced Disappearances.
Introduction and working methods
The present submission dialogues with the State Party’s report (CED/C/PER/1) and is organized taking into consideration the recent practice of the Committee. 

ODRI has reviewed the CED Committee NGO information note for the 15th Session. Therefore, all names of the victims and familiars had been de-identified and anonymized without compromising the reliability and objectivity of the information submitted to the CED Committee.

We hope this information would help the work of the Committee and facilitate constructive dialogue with the State party, taking into consideration the victim-centred approach on enforced disappearances. 

ODRI gives permission for the publication of this report in the Treaty bodies OHCHR database.

I. General information
- Meaningful participation of civil society on the reporting process (paragraphs 5 & 6 of the State party’s report) and beyond that.
Peru highlighted that the drafting of the report has been “planned and participatory” with other State departments at paragraphs 5 & 6 of the State party’s report, without identifying civil society contributions. We modestly solicit the CED Committee to request Peru to provide information regarding the activities and methodologies to ensure meaningful consultations of families of victim’s organizations, indigenous peoples and their localities, human rights defenders and NGOs for the reporting process.


Considering the above, ODRI recommends that the Committee should ask the Peruvian government:
	
To provide information from the reporting Government regarding the strategies to guarantee meaningful participation of these stakeholders at the National Human Rights Council, focal point created by Supreme Decree 012-86-JUS, in charge of the approval of reports for the treaty bodies system. Moreover, our organization requires the government to address the strategies for the involvement of civil society in the means of implementation of some of the national policies regarding enforced disappearances (Section 13 Persons victims of violence from 1980 to 2000, Objective 1 Guarantee the exercise of rights and access of integral reparation programs to individual and collective victims of violence of the 2018-2021 National Human Rights Plan, approved by Supreme Decree 002-2018-JUS; and the National Plan for the Search of Disappeared Persons, approved by Law 30470, among other policies) that can help stakeholders contribute to national policies at a stage that would allow their views to be taken into consideration.



- The application of the provisions of the Convention by national courts and administrative authorities (paragraphs 7 to 10 of the State party’s report).
The team of ODRI has reviewed 22 cases after the entry into force of the Convention for Peru: seven (07) civil cases of judicial declaration of absence by reason of enforced disappearance, five (05) criminal trials and ten (10) administrative proceedings of certification of individual and collective victims. Each case was entrusted by the familiars of victims, and details have been omitted to protect their privacy. ODRI is worried that some breaches of data protection of victims have arisen in public records.
ODRI considers the fundamental importance of the victim-centred approach of the Convention for resolving several issues, such as the definition and the consequences of the crime of enforced disappearances, the characterisation of victims in judicial and administrative proceedings, and the forms of reparation. Despite that the CED Convention, along with the Inter-American Convention on Forced Disappearance of Persons, have been quoted as relevant applicable law according to paragraphs 7 to 10 of the State party’s report, we fear that their articles are not properly invoked by judicial and administrative organs. Therefore, ODRI respectfully solicits the CED Committee to ask the State:
	
To offer examples of the jurisprudence and administrative decisions where the CED Convention has been applied, precising the articles quoted and the results of their application, and the safeguards for the protection of privacy of victims and relatives.



- Statistical and disaggregated data regarding the number of cases. (Annexes I to IV, VI, X, XII to XV of the State party’s report).
The Peruvian Report has given invaluable evidence regarding the number of criminal pending investigations, and the number of beneficiaries of reparations programs for enforced disappearances on many annexes of the State party report. Nevertheless, the information presented requires further clarification.
For instance, the total number of cases of enforced disappearances has not been presented up to this day. Before the entry of the Convention, the Comisión de la Verdad y la Reconciliación (Truth and Reconciliation Commission of Peru) in its Final Report projected that approximately 69,280 persons died and disappeared during the armed conflict, where 18,397 have been formally identified by their family names. (Final Report 2002: Annex 2. How many Peruvians died? An estimate of the total of victims of the internal armed conflict between 1980 and 2000: 1, 14). From this universe, the Truth and Reconciliation Commission of Peru listed 8.558 disappeared persons and identified 4,644 burial centres across the country (Final Report 2002: General Conclusions: 344). Recently, the Ministry of Justice and Human Rights has provided a list of 17,947 disappeared individuals up to March 2018 in the National Registry of Enforced Disappearances (2018: 7)[footnoteRef:2]. This total data increased to 20,329 persons by April 2018 distributed according to these categories: 865 individuals have died, whose remains have been returned to their families; 13,764 individuals whose individual situation remain unresolved, and 5,700 that have been disappeared but there are uncertainties regarding their deceases[footnoteRef:3]. 40% of the victims, approximately, belong to Ayacucho, the most affected region by armed violence. [2:  MINJUS. 2018. Informe de seguimiento al primer trimestre 2018. Plan Operativo Institucional (P01) 2018 del Ministerio de Justicia y Derechos Humanos. Available at: https://www.minjus.gob.pe/wp-content/uploads/2018/05/INFORME-DE-SEGUIMIENTO-AL-I-TRIMESTRE-POI-2018-1.pdf ]  [3:  LUGAR DE LA MEMORIA. 2018. Presentan lista del Registro Nacional de Personas Desaparecidas y Sitios de Entierro (Renade). April 24th, 2018. Available at: https://lum.cultura.pe/noticias/presentan-lista-del-registro-nacional-de-personas-desaparecidas-y-sitios-de-entierro-renade ] 

Each registry is organized according to these criteria:
	Name
	Date and place of disappearance
	Circumstances
	Sources of information



Nonetheless, several questions remain unanswered that can help the work of the Committee: 
	
· How are the three constitutive elements of an enforced disappearance, as defined in article 2 of the Convention, included in the different archives produced by the State and the National Registry of Enforced Disappearances?
· How many cases contained in the National Registry of Enforced Disappearances are related to pregnant women, indigenous peoples, minors, persons with disabilities, human rights defenders, journalists, or other particularly vulnerable persons?
· What statistics does the government have produced about the progress made in the prosecution of enforced disappearances brought to justice, differentiating the cases that were previously identified by the Truth and Reconciliation Commission, or belong to other cases.
· Which data produced by families of victim’s organizations, human rights defenders of Ayacucho, Chaclacayo, Huánuco, Junín, La Molina, Lurigancho, Surco, among others has been reproduced, filtered or excluded? What kind of sharing and collaboration mechanisms has the government developed with regional departments, families of victim’s organizations, indigenous peoples and their localities, human rights defenders and NGOs?
· How many victims of enforced disappearance consigned in registries are covered by the exclusion clause contained in article 4 of Law N° 28592[footnoteRef:4] that created the Integral Plan for Reparations, that excludes from reparations members of terrorist groups? [4:  Artículo 4 de la Ley 28592: “Exclusiones No son consideradas víctimas y por ende no son beneficiarios de los programas a que se refiere la presente Ley, los miembros de organizaciones subversivas. No son considerados beneficiarios aquellas víctimas que hubieran recibido reparaciones por otras decisiones o políticas de Estado. Las víctimas que no estén incluidas en el PIR y reclaman un derecho a reparación conservarán siempre su derecho a recurrir a la vía judicial.”] 

· After reviewing data produced by older registries of victims and public records, ODRI fears that some gaps related to the specific surroundings of enforced disappearance of women, children, lesbian, gay, trans, bisexual and intersex (LGTBI), human rights defenders, journalists, associated media personnel, trade unionists, remain in the current National Registry of Enforced Disappearances. In that regard, ODRI poses the question of what kind of child-sensitive and gender-related approaches and tools for understanding and assessing the specific forms of violence and vulnerabilities have been developed in the registry of disappearances of these specific characteristics? 
· What kind of statistics the government has produced regarding enforced disappearances committed after 2000 and cases without a nexus to the internal armed conflict?



On this regard, ODRI highlights the importance of big data and statistics with disaggregated data to provide accurate and time-specific information to design, implement or evaluate national policies, to clarify cases of enforced disappearance, to identify their perpetrators and to redress victims. In that regard, the National Institute of and Information (INEI) of Peru is developing a monitory system for the implementation of Agenda 2030 indicators related to enforced disappearances and fundamental guarantees[footnoteRef:5]. In fact, INEI has expressed that they are already processing information, without further explanation, regarding Indicator 16.10.1 “Number of verified cases of killing, kidnapping, enforced disappearance, arbitrary detention and torture of journalists, associated media personnel, trade unionists and human rights advocates in the previous 12 months” related to Sustainable Development Goal 16.10 Ensure public access to information and protect fundamental freedoms, in accordance with national legislation and international agreements[footnoteRef:6]. Nevertheless, ODRI fears that 1) the dispersion of data in Peru disturb the achievement of these goals, and 2) there is no clear strategy of assessment of the legitimacy and fairness of data use, considering the risks, harms and benefits of data processing if the registry lacks inclusive approaches and addresses specific vulnerabilities. [5:  Informe Nacional Voluntario sobre la implementación de la Agenda 2030 para el Desarrollo Sostenible, p. 20. Available at: https://sustainabledevelopment.un.org/content/documents/15856Peru.pdf ]  [6:  INEI (2017d). Perú: Línea de base de los principales indicadores disponibles de los Objetivos de Desarrollo Sostenible (ODS), p. 128. Available at: https://www.inei.gob.pe/media/MenuRecursivo/publicaciones_digitales/Est/Lib1429/libro.pdf ] 

Therefore, we solicit the CED Committee to require the Government of Peru to:
	
Provide comprehensive, integrated and disaggregated data regarding enforced disappearances. We respectfully ask the CED Committee to provide information regarding the child-sensitive and gender-related approaches, the tools for the assessment of data, and the mechanisms of sharing and collaboration of information produced by families of victim’s organizations, indigenous peoples and communities, human rights defenders, NGOs and regional departments.
Offer information regarding the implementation of Agenda 2030 indicators related to enforced disappearances and fundamental guarantees.



II. Definition and criminalization of enforced disappearance (arts. 1-7)
After the adoption of the State report, Peru has adopted several legislative measures to implement the CED Convention that need an update. After careful revision of the State report, ODRI suggest the Committee to request the State information related to the following issues:
	
· Measures to implement the guarantees required under article 6 (paragraphs 19, 57, and 58 of the State party’s report). The State of Peru should inform the Committee about the case law regarding judicial proceedings that cover all categories of persons envisaged in article 6 (2) of the Convention, examples of disciplinary measures against superiors (civilian, military or other) during an investigation into a reported enforced disappearance, and legal recourses for subordinates that disobey orders to commit an enforced disappearance.
· Description of the relationship between the provisions of national legislation and the elements of aggravating and mitigating circumstances set out in article 7 of the Convention, and how they apply to current cases under investigation and trial. (paragraphs 60 to 67 of the State party’s report).
· Measures of accountability and transparency regarding ongoing investigations of by Office of the Prosecutor and the judiciary.
· ODRI has observed that in some cases of alleged enforced disappearances examined by the Inter-American Court of Human Rights and the Working Group on Enforced or Involuntary Disappearance[footnoteRef:7], the State has prioritized the prosecution of other charges such as assassination, genocide, and torture; and in some cases, due to the prior the adoption of the current definition of the crime of enforced disappearances some defendants have been absolved. ODRI solicits the State to identify the total number of cases in these cases, and to elaborate about the strategies of the State of Peru to redress victims of enforced disappearances in these cases where alleged perpetrators are judged by other criminal charges. [7:  ODRI is referring to the list of cases that have been submitted to trial that have been under the review of the Working Group since its creation.  ] 





III. Judicial procedure and cooperation in criminal matters (arts. 8-15) 
Investigations of enforced disappearances committed by military forces (paragraph 88 of the State party’s report).
According to the State party’s report, the Public Prosecution Service is the responsible to conduct investigations (paragraph 88 of the State party’s report). On September 2008, one complaint regarding enforced disappearances was issued related to military operations in the region of Vizcatan, between Ayacucho and Junin (along the regions of Alto Huallaga), Lima, the VRAEM/Valley of the Apurímac, Ene and Mantaro rivers, Pichari, among others. The Armed Forces Conjoint Command (Comando Conjunto de Fuerzas armadas) responded to the accusation and give a public statement denying the allegations and attributing them to the “criminal drug trafficking organizations” [footnoteRef:8], presented the detail of seventeen detained persons during four military operations. Regarding this issue, ODRI suggests the Committee to ask the reporting State to:  [8:  Comando Conjunto de las Fuerzas Armadas del Perú. Comunicado Oficial Nº 023-2008-CCFFAA. September 30th, 2008. Available at: https://www.ccffaa.mil.pe/comunicado-oficial-no-023-2008-ccffaa/ and http://www.ccffaa.mil.pe/CO/CO2008/CO023_2008.pdf .  ] 


	
· Indicate whether military authorities are competent under domestic law to investigate and/or prosecute persons accused of enforced disappearance, and if so, provide information about applicable legislation (arts. 9 y 11).
· Provide disaggregated data on the investigations carried out and their results, related to cases of counter insurgency and whether it has included the specific contributions of the Public Prosecution Service, the National Human Rights Institution of Peru, the Ministry of Justice and Human Rights, the Armed Forces and the National Police (art. 3 and 12).
· Clarify the modalities of prompt and impartial investigation are conducted into allegations of enforced disappearances related to military operations. Also clarify whether a case of enforced disappearance as an isolated crime have been investigated ex-officio, and the results of these investigations (art. 12).
· Additional information on all the measures in place to ensure a prompt, effective and impartial investigation of alleged cases of enforced disappearances, including in the absence of an official complaint (art. 12).





IV. Measures to prevent enforced disappearances (arts. 16-23) 
ODRI regrets that the Government has provided limited information in the report regarding counter-terrorism measures (paragraphs 34, 109, 168 of the State party’s report). After the presentation of the first report in 2016, the Government of Peru has approved and announced public policies for the protection of fundamental guarantees of persons deprived and measures for the prevention of terrorism and counter insurgency strategies that could build assurances and guarantees of non-repetition of enforced disappearances, that will address the recommendations of the Truth and Reconciliation Commission of Peru and the judicial orders in different case-law of the Inter-American Court on Human Rights.
Attending to this, ODRI proposes the CED Committee to ask further clarification related to the fundamental guarantees enshrined by the Convention to the Government about: 
	
· Provide information on the appeal mechanisms available to the complainant in case the competent authorities refuse to investigate a case and, on the mechanisms, available to ensure the protection from any ill-treatment, intimidation or sanction of the complainants, their representatives, witnesses and other persons participating in the investigation, prosecution and trial or who request information concerning a person deprived of liberty (arts. 12, 18, 20 and 22). Specify if the measures differ for terrorism criminal and drug trafficking charges.
· Provide information surrounding the mechanisms and criteria applied in the context of procedures of expulsion, return, surrender or extradition to evaluate and verify the risk that a person may be subjected to enforced disappearance. Describe any other measures in place to ensure strict compliance with the principle of non-refoulement under article 16 (1) of the Convention in relationship to asylum seekers, refugees and migrants.
· Explain whether all persons deprived of their liberty have access to legal counsel, consular assistance and diplomatic assurances, including free legal aid, from the very outset of deprivation of liberty and whether in practice they are immediately informed of such right (art. 16).
· Detail the inclusion of the fundamental guarantees, including the right to communicate with other persons to all persons deprived of liberty, including those detained for terrorism (art. 17). Explain what kind of measures the State offer to individuals undocumented detainees.
· Elaborate how the forthcoming “National Policy of Fight Against Terrorism”, recently announced by the President of Peru[footnoteRef:9], will include the promotion and protection of human rights and fundamental freedoms, and the prevention of enforced terrorism. [9:  Presidente de la República. Mensaje a la Nación. July 28th, 2018. Available at: http://presidencia.gob.pe/docs/mensajes/MENSAJE-NACION-28-07-2018.pdf and https://larepublica.pe/politica/1287174-mensaje-nacion-presidente-martin-vizcarra-vivo-28-julio-congreso-peru .  ] 






V. Measures to provide reparation and to protect children against enforced disappearance (arts. 24 and 25)
The team of ODRI has attended hearings of nine (09) criminal cases related to enforced disappearances against State official and private individuals. The government is making outstanding efforts to bring reparation to victims that complement the information submitted by the government in paragraphs 169 to 239. Therefore, our team respectfully solicits the CED Committee to ask the government to:
	
· Indicate whether there are any initiatives to address the overload National Criminal Division (Sala Penal Nacional), regarding cases of enforced disappearances, recognized by the State[footnoteRef:10], while the jurisdiction of this judicial body has expanded to other charges (drug related charges, terrorism, corruption and financial crimes) (paragraphs 36 to 39 of the State’s Report). [10:  Poder Judicial del Perú. Memoria Institucional. 2015-2016, p. 46. Available at: https://www.pj.gob.pe/wps/wcm/connect/62a42a004284d976859897ebdcad219d/Memoria+Institucional+2015+-+2016.pdf?MOD=AJPERES.  ] 

· Provide information regarding the investigation of accusations of corruption[footnoteRef:11] by magistrates of the National Criminal Division (Sala Penal Nacional) related to cases of enforced disappearances (paragraph 38 of the State’s Report), and the results of those investigations. [11:  Corrupción en la Sala Penal Nacional. IDL Reporteros. Ideele Revista Nº 251. Available at: revistaideele.com/ideele/content/corrupción-en-la-sala-penal-nacional.  ] 

· In the light of paragraph 237 of the State party’s report regarding 668 cases of presumed death or death by reason of enforced disappearance registered in the National Registry between 2010 and 2014, indicate the length of the administrative and judicial proceedings and detail an approximate number of cases related to enforced disappearances submitted to judicial proceedings pending before civil courts.





ODRI “Intersectional rights” - Office for the Defence of Rights and Intersectionality
Central Avenue 1025, Los Álamos de Monterrico
15023, Surco, Lima, Peru
andres.sifuentes.c@gmail.com and od.intersectionalrights@gmail.com 
+51 945 175 190
About ODRI
ODRI “Intersectional rights” - Office for the Defense of Rights and Intersectionality is a Lima-based NGO established in 2017. It is a apolitical and non-confessional. Among its principal goals is the introduction of intersectional approaches and the mainstreaming of the Sustainable Development Goals. To fulfil this goal ODRI currently submits reports assessing the respect of human rights in certain countries to United Nations Treaty Bodies and Special Procedures, and other fora. Moreover, ODRI is involved in the monitoring of criminal complaints in Latin America against individuals suspected of having committed crimes under international law.
To see other contributions presented to the treaty bodies, you can visit our last submissions:
CEDAW Chile Written submission on Chile Pre-Sessional Working Group 71st session (12 – 16 March 2018) https://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/CHL/INT_CEDAW_NGO_CHL_29922_E.pdf 
CERD Peru Written submission on Peru 95th Session (23 April–11 May 2018)
https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/PER/INT_CERD_NGO_PER_30860_E.pdf
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