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The Human Rights Law Centre (HRLC) welcomes the opportunity to provide a shadow report to the 

Committee on the Rights of the Child.  

Our report highlights systemic human rights abuses that undermine the health, safety and wellbeing of 

children residing in Australia and in jurisdictions over which Australia has direct oversight and control.   

Since Australia last reported to the Committee, protection of children’s rights have regressed in 

fundamental ways. Australia continues to imprison Aboriginal and Torres Strait Islander children at some 

of the highest rates of any minority group in the world. Around 600 children under the age of 14 are locked 

away in youth jails each year. Children remain trapped in limbo in Australia’s cruel off-shore detention 

centre on Nauru. And religious organisations are still permitted, in law, to discriminate against lesbian, 

gay, bisexual and transgender children.  

Australia should be a world leader when it comes to protecting the rights of children. Unfortunately, 

Australian governments have much work to do to address the following:  

 criminalisation of young and vulnerable children by maintaining an indefensibly low age of criminal 

responsibility;  

 failure of governments to divert children from the formal criminal legal system.  

 punitive and harsh responses to children in trouble with the law through youth justice systems geared 

to punishment rather than support and rehabilitation;  

 abuse and mistreatment of children in youth prisons, particularly through routine strip searching, 

solitary confinement, excessive use of force and restraints;  

 indefinite offshore detention of children and families in Nauru and Manus Island in conditions that 

compromise their lives and safety;   

 forced separation of asylum seeker and refugee children and families as part of the Australian 

Government’s punitive offshore immigration processing policy; 

 high levels of violence, discrimination and bullying of lesbian, gay, bisexual, trans and intersex 

(LGBTI) children in schools and online; 

 discrimination of LGBTI children by religious organisations, facilitated by religious exemptions in 

discrimination laws; 

 unequal respect and recognition of trans and gender diverse children and the inability to change their 

legal gender to reflect their gender identity; and  

 forced, coercive or otherwise involuntary modification of sex characteristics of intersex children. 

This report makes targeted recommendations aimed at remedying the injustices highlighted above. 
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Australian governments should: 

1 Raise the age of criminal responsibility to at least 14 years.  

2 Divert children away from the criminal legal system by: 

a) properly resourcing culturally appropriate health, education, housing and social services; 

and 

b) changing laws and policies to make diversion the primary preference of police and courts. 

3 Change bail laws to drastically reduce the number of children held on remand (pre-trial detention). 

4 Repeal mandatory sentencing laws. 

5 Fully fund the implementation of the recommendations of the Royal Commission into the Protection 

and Detention of Children in the Northern Territory and investigate implementation across Australia. 

6 End racial inequality in the youth legal system by:  

a) changing existing laws that negatively and disproportionately impact Aboriginal and 

Torres Strait Islander peoples and not introducing new ones; 

b) introducing Aboriginal justice agreements in every jurisdiction; and 

c) implementing justice targets and creating a framework to coordinate services, map 

progress and ensure accountability for ending the over-imprisonment of Aboriginal and 

Torres Strait Islander children.  

7 Stop building new youth prisons, and develop alternative, smaller, child appropriate accommodation 

and therapeutic options to replace existing youth prisons. 

8 Provide thorough medical, disability and mental health assessment and care to all children in youth 

prisons and tailored, community-equivalent education to all children in youth prisons. 

9 Prohibit the use of routine strip searches, restraints, excessive force and solitary confinement in all 

youth prisons. 

10 Immediately bring all refugee and asylum seeker children and their families held on Nauru to safety in 

Australia. 

11 Reunite, in Australia, all families that have been separated by offshore immigration processing.  

12 Commit to funding and implementing activities to reduce violence, bullying and harassment 

experienced by LGBTI children. 

13 Remove religious exemptions which allow government funded religious organisations and schools to 

discriminate against children on the basis of their sexual orientation or gender identity. 

14 Commit to removing barriers to legal gender recognition for trans and gender diverse children, while 

sex or gender continues to be registered on birth certificates 

15 Commit to introducing legislation prohibiting medical interventions on intersex infants and children 

without their full, free and informed consent except in cases of absolute medical necessity, and 
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implement the recommendations of the 2013 Australian Senate Report Involuntary or Coerced 

Sterilisation of Intersex People in Australia.  
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The current age of criminal responsibility in Australia is 10 years with a rebuttable presumption (known as 

doli incapax) that applies to children aged between 10 and 14 years. This presumption requires the 

prosecution to prove that at the time of the offence the child either knew or had the capacity to know that 

their conduct was wrong. However, this presumption fails to safeguard children because of inconsistent 

application, inability to access expert evidence and judicial discretion. i  

The criminalisation of young children is a nationwide problem. Approximately 600 children below the age of 

14 years are locked away in youth jails each year.ii Aboriginal and Torres Strait Islander children are 

disproportionately represented, making up almost 70 percent of young children detained. iii In 2016-17, 

approximately 8,900 children aged 10 to 13 were charged or dealt with by alternative action including 

cautions or diversioniv and 3,010 had charges finalised in the Children’s Court.v  

Criminalising the behaviour of young children creates a vicious cycle of disadvantage and forces children to 

become entrenched in the criminal justice system.vi The younger a child has their first contact with the 

criminal justice system, the higher the chance of future offending.vii On the other hand, the vast majority of 

children who are dealt with outside of the formal system by community based alternatives, in particular 

diversion, do not reoffend.viii  

Recommendations: 

We recommend that all Australian governments: 
 
1. Raise the age of criminal responsibility to at least 14 years of age.  

2. Divert children away from the criminal legal system by: 

(a) properly resourcing culturally appropriate health, education, housing and social services; and 

(b) changing laws and policies to make diversion the primary preference of police and courts. 

 

a) The over-representation of Aboriginal and Torres Strait Islander children 

The detention of a child results in a disruption to that child’s life and removes them from protective influences, 

including family, social support, education and employment, whilst also exposing them to criminogenic 

experiences, including negative peer contagion, stigmatisation and victimisation. ix  

The laws and policies of governments around Australia see Aboriginal and Torres Strait Islander young 

people over-represented in youth justice systems. Whilst Aboriginal and Torres Strait Islander children make 

up around 5 percent of the children aged 10-17 years nationally, they comprise 50 percent of the children 

under youth justice supervision and 58 percent of those in detention on an average day.x Aboriginal and 

Torres Strait Islander children are 24 times more likely as non-Indigenous children to be in detention.xi  
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b) Remand and unsentenced detention  

The detention of a child results in a disruption to that child’s life and removes them from protective influences 

including family, social support, education and employment whilst also exposing them to criminogenic 

experiences including negative peer contagion, stigmatisation and victimisation.xii More than half (61 percent 

of children in detention on an average day are unsentenced (‘on remand’) and of those more than half (55 

percent) are Aboriginal and Torres Strait Islander children.xiii Whilst detention ‘as a last resort’ is legislated 

in Australian jurisdictions, in reality, children are often inappropriately detained on remand due to welfare 

and health concerns, lack of supports and programs, and lack of stable and safe accommodation.xiv In 

addition, many Australian jurisdictions lack youth-specific bail considerations and fail to safeguard children 

from punitive bail provisions, including the offence of breach of bail.xv  

c) Mandatory sentencing 

Mandatory sentencing laws require courts to impose a fixed penalty on offenders found guilty of particular 

crimes. They are inconsistent with the rights of a child, in particular that decisions regarding a child are in 

their best interests and that detention is a last resort. They remove the discretion of the court to consider 

mitigating factors or alternate sentencing options and result in harsh and unjust punishment.  

In the Northern Territory and Western Australia, certain mandatory sentencing laws apply to children and 

disproportionately impact Aboriginal and Torres Strait Islander children.xvi These two jurisdictions also have 

the highest rates of Aboriginal and Torres Strait Islander incarceration. 

d) Access to diversion and alternative measures 

Once a child enters the formal criminal justice system, they are more likely to return, particularly if they are 

detained.xvii In contrast, diversion pathways, which operate outside the formal court system, are effective in 

helping children get back on track and reduce the risk of further offending.xviii Whilst most jurisdictions have 

legislation and policies that require police to consider diversion and other alternative measures, the vast 

majority of child offenders are instead charged and prosecuted through the courts.xix Aboriginal and Torres 

Strait Islander children are less likely to be offered cautions or diversion compared to non-Indigenous 

children.xx 

Recommendations: 

We recommend that Australian governments:  
 
3. Change bail laws to drastically reduce the number of children held on remand (pre-trial detention).  

4. Repeal mandatory sentencing laws. 

5. Fully fund the implementation of the recommendations of the Royal Commission into the Protection and 
Detention of Children in the Northern Territory and investigate implementation across Australia. 

6. End racial inequality in the youth legal system by:  

 (a) changing the existing laws that negatively and disproportionately impact Aboriginal and Torres 
Strait Islander peoples and not introducing new ones; 

 (b) introducing Aboriginal Justice Agreements in every jurisdiction; and 
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 (c) implementing justice targets and creating a framework to coordinate services, map progress 
and ensure accountability for ending the over-imprisonment of Aboriginal and Torres Strait 
Islander children.  

7. Stop building new youth prisons and develop alternative, smaller, child-appropriate accommodation and 
therapeutic options to replace existing youth prisons. 

 

A significant number of children held in detention have a history of trauma or disadvantage. Approximately 

two thirds of children held in detention are victims of childhood abuse, trauma or neglect and may have a 

disability or mental health issue.xxi  Allegations of children being abused and mistreated whilst in youth 

detention facilities have been ubiquitous in recent years, resulting in a litany of inquiries into the conditions 

and treatment of children behind bars in almost every jurisdiction in Australia.xxii These inquiries have 

confirmed that Australia is breaching its international obligations by failing to ensure children deprived of 

their liberty are protected and treated with dignity and humanity. 

a) Solitary confinement 

Whilst international law strictly prohibits the use of solitary confinement on children as cruel, inhuman or 

degrading treatment, every jurisdiction in Australia, bar the Northern Territory, permit its use. Legislation 

and policies are not uniform across Australian jurisdictionsxxiii and some expressly permit the use of 

confinement for punishment whilst others enable isolation or confinement for behavioural management or 

in order to maintain the good governance, order or security in a detention centre.xxiv 

While many legislative schemes don’t name solitary confinement as a practice, a range of Australian 

detention policies permit the isolation or separation of children in circumstances that are akin to solitary 

confinement. Recent inquiries have confirmed children have been held in circumstances that equate to 

solitary confinement and that legislative and policy reforms are necessary to prohibit solitary confinement 

and to restrict the circumstance for permissible isolation of children.xxv  

b) Strip searching 

Strip searches are conducted routinely and frequently in youth detention centres in Australia. Only two 

jurisdictions, - the Northern Territory and Queensland – have changed policy to prohibit routine strip 

searches.  

A strip search requires children to remove every item of clothing in front of two guards.xxvi A young person 

can be strip searched multiple times per day – on admission, when having a contact visit, attending court, 

leaving the facility, seeing a doctor or for any other reason. These searches are humiliating and degrading 

and cause unnecessary harm to vulnerable children. The vast majority of children in youth detention have 

experienced some form of trauma and many are survivors of family violence and or sexual abuse.xxvii  

c) Restraints  

The use of restraints on children remains a serious concern that has led to a number of independent 

investigations and inquiries. The Royal Commission into the Protection and Detention of Children in the 
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Northern Territory, in particular, was called to investigate the use of spit hoods, restraint chairs, shackles 

and handcuffs on children in detention facilities.xxviii  

Most Australian jurisdictions permit the use of mechanical restraints on children in a broad range of 

circumstances including in escorts from and to detention facilities, to prevent escape or harm, to prevent 

damage to property or to maintain the good order and safety of the facility.xxix The broad nature of these 

laws and reliance on subjective judgements can lead to human rights breaches and the abuse of vulnerable 

children.xxx  

Recent inquiries have confirmed the routine, inappropriate and unlawful use of restraints to punish children 

or manage behaviour or to ensure compliance with directions. The use of restraints in such circumstances 

expose children to harm and may result in children feeling ‘degraded, shamed and humiliated.’xxxi  

Recommendations: 

We recommend that the Australian Government:  
 
8. Provide thorough medical, disability and mental health assessment and care to all children in youth 
prisons and tailored, community-equivalent education to all children in youth prisons. 

9. Prohibit the use of routine strip searches, restraints, excessive force and solitary confinement in youth 
prisons.  
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a) Mandatory and indefinite detention 

Any person seeking asylum who arrives in Australia by boat after 19 July 2013 is subject to mandatory 

removal and indefinite limbo in an Australian Government facility on Nauru or Manus Island, Papua New 

Guinea. This policy is applied without exception, including to children.xxxii   

After five years, there are still more than 1500 people indefinitely held in Nauru and Manus Island, including 

85 children being indefinitely held on Nauru.xxxiii Over a quarter of these children were born into offshore 

detention and have never experienced a single day of freedom in their lives. 

The UN Special Rapporteur on the Rights of Migrants has observed that being indefinitely held on Nauru 

constitutes cruel, inhuman and degrading treatment.xxxiv The Committee on the Rights of the Child has 

previously observed ‘reports of intimidation, sexual assault, abuse and threats of violence against families 

living in refugee settlements around the island, all of which has a detrimental impact on the psychological 

well-being of their children.’xxxv 

b) Australia’s legal responsibility 

The Australian Government has frequently sought to evade its legal responsibility for the people it 

warehouses offshore by pointing to Nauruan sovereignty and claiming that the Australian Government only 

provides “support” for the arrangements.xxxvi  

This is clearly wrong. Numerous UN treaty bodies, parliamentary committees and courts have found that 

the Australian Government maintains effective control over both the Manus and Nauru arrangements.xxxvii 

As such, the Australian Government remains legally responsible for the children it has sent to Nauru and 

the harm they endure while being held there under arrangements the Australian Government designed, 

funds and controls. 

c) A medical crisis 

As a result of the impact of prolonged indefinite detention, combined with lack of appropriate medical 

facilities in Nauru, rates of depression and post-traumatic stress disorder for asylum seeker and refugee 

children held on Nauru are among the highest ever recorded.xxxviii In 2018, over 25 children have been 

transferred for urgent medical treatment in Australia including after acts of self-harm or suicide attempts.xxxix 

The Australian Medical Association (AMA) has described the mental health situation for children on the 

island as a ‘humanitarian emergency requiring urgent intervention’.xl Several children have been diagnosed 

with ‘resignation syndrome’, a rare psychiatric condition which can cause food and fluid refusal leading to a 

state of profound withdrawal resulting in an unconscious or comatose state.xli  

Médecins Sans Frontières (MSF) recently described the situation in Nauru as ‘beyond desperate’ and called 

for the immediate evacuation of all asylum seekers and refugees from the island.xlii Children as young as 

https://reliefweb.int/sites/reliefweb.int/files/resources/G1709891.pdf


 

Justice for children report 12 
 

nine told MSF staff that they would rather die than live in a state of hopelessness. Children as young as 10 

have tried to kill themselves.xliii A 12 year old girl recently tried to set herself on fire.xliv  

As the Special Rapporteur on the human rights of migrants has said, “repatriating all asylum seekers and 

refugees to the Australian mainland seems to be the only possible short-term solution”.xlv 

Recommendations: 

We recommend that the Australian Government: 

12. Immediately bring all refugee and asylum seeker children and their families held on Nauru to safety in 

Australia. 

 

 

The HRLC assists three types of separated refugee and asylum seeker families:  

(a) Families permanently separated because they arrived in Australia and sought asylum on 

different dates.  

(b) Families separated after one member is evacuated from Nauru for urgent medical treatment. In 

many of these cases, the Australian Government brings some of the family to Australia but chooses 

to leave others behind on Nauru – a cynical move designed to pressure those in Australia to return 

and dissuade legal claims to stay.  

(c) Families separated when expectant mothers have been brought to Australia to give birth but the 

child’s father is deliberately left behind – again, a move designed to pressure the mother and 

newborn to return to Nauru ‘voluntarily’.  

International law has long recognised that ‘the family is the natural and fundamental group unit of society 

and is entitled to protection by society and the State’.xlvi  

Separation from family members has severe detrimental impacts on children including distress, anxiety, 

adjustment disorders and irreparable long-term developmental issues. The UNHCR has called for this 

separation to be addressed “as a matter of urgency”.xlvii Despite these calls, the Australian Government 

refuses to reunite these families. 

Recommendations: 

We recommend that the Australian Government: 

13. Reunite, in Australia, all families that have been separated by offshore immigration processing. 
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LGBTI children in Australia face unacceptably high levels of violence, discrimination and bullying in schools 

and online. For example, 61 per cent of same-sex attracted young people report experiencing verbal 

homophobic abuse,xlviii and the 2017 Trans Pathways survey found that almost 70 per cent of trans young 

people had experienced discrimination.xlix 

These experiences of discrimination cause staggering rates of mental illness, self-harm and suicide for 

LGBTI children. For example, 46 per cent of young lesbian women reported self-harm and 1 in 5 had 

attempted suicide.l Almost 80 per cent of young trans people surveyed in 2017 had self-harmed and almost 

half of trans young people had attempted suicide.li 

All children deserve safe and inclusive learning environments, and to be free from violence or discrimination 

on the basis of their sexual orientation, gender identity or sex characteristics. 

There have been positive developments in removing discrimination against LGBTI people, including 

marriage equality, adoption equality and legal protections against discrimination. However, in 2016, the 

Australian Government withdrew funding for the LGBTI anti-bullying program Safe Schools, which now 

receives inconsistent funding depending on state or territory government support for the program. 

Recommendations: 

We recommend that the Australian Government: 

14. Commit to funding and implementing activities to reduce violence, bullying and harassment 

experienced by LGBTI children. 

Federal discrimination laws allow religious organisations – including government funded religious schools 

and family violence and housing services – to discriminate against LGBT children where this is in 

accordance with religious doctrines, tenets or beliefs or where necessary to avoid injury to religious 

susceptibilities of adherents of that religion.lii 

Laws which sanction discrimination against LGBT children affect students’ mental health and learning, 

create an authorising environment for discrimination, and reduce the likelihood of a child seeking help when 

subjected to bullying based on their sexual orientation or gender identity. A 2017 survey revealed that almost 

80 per cent of trans young people have experienced bullying in educational institutions. liii 

Recommendations: 

We recommend that the Australian Government: 

15. Remove religious exemptions which allow government-funded religious organisations and schools to 

discriminate against children on the basis of their sexual orientation or gender identity. 
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Across most states and territories in Australia, outdated legal barriers prevent trans and gender diverse 

children from changing their legal gender to reflect their gender identity.liv 

Trans and gender diverse children should be legally recognised for who they are, and barriers to socially 

transitioning and being accepted in schools and by peers should be removed.lv 

The Australian Government Guidelines on the Recognition of Sex and Gender have improved access to 

passports in the affirmed gender of Australian citizens, without requiring invasive medical procedures and 

allowing access to an “X” marker.lvi 

However, most state and territory laws fall short of international best practice and generally require 

sterilisation, a person to be aged over 18 and only allow access to “male” or “female” classifications. lvii 

Recommendations: 

We recommend that the Australian Government: 

16. Commit to removing barriers to legal gender recognition for trans and gender diverse children, while 

sex or gender continues to be registered on birth certificates 

 

 

Intersex infants and children in Australia are subjected to medically unnecessary procedures before they 

are old enough to provide informed consent (e.g. surgical sterilisation). lviii Critical peer support services for 

intersex people are under-funded,lix and there is a notable lack of redress and compensation, support and 

rehabilitation for intersex people who have been subjected to medically unnecessary procedures.lx 

The Yogyakarta Principles Plus 10 require all States to ensure that laws protect everyone from all forms of 

forced, coercive or otherwise involuntary modification of their sex characteristics.lxi 

In 2013, the Australian Senate Community Affairs References Committee released its report on the 

involuntary or coerced sterilisation of intersex people in Australia.lxii However, these recommendations have 

not been implemented across Australia. 

Recommendations: 

We recommend that the Australian Government: 

17. Commit to introducing legislation prohibiting medical interventions on intersex infants and children 

without their full, free and informed consent except in cases of absolute medical necessity, and implement 

the recommendations of the 2013 Australian Senate Report Involuntary or Coerced Sterilisation of 

Intersex People in Australia. 
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