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BRIEFING ON CHINA FOR THE COMMITTEE AGAINST TORTURE PRESESSIONAL WORKING GROUP, 54th session (Apr/May 2015)
From Dr Sharon Owen, Research and Information Coordinator, Global Initiative, sharon@endcorporalpunishment.org 

This briefing describes the legality of corporal punishment of children in China. In light of the obligation under international human rights law to prohibit all corporal punishment of children, the recommendations of the UN Secretary General’s Study on Violence against Children, the recommendations made to China by the Committee on the Rights of the Child and the opportunities for achieving prohibition presented by current law reform processes, we hope the Committee Against Torture will:
· raise the issue of corporal punishment of children in its List of Issues for China, in particular asking what measures are being taken to explicitly prohibit corporal punishment in the home and in all alternative care and day care settings, and
· recommend to China, following examination of the state party’s fifth report, that legislation is enacted and enforced which explicitly prohibits corporal punishment in the home and in all alternative care and day care settings, together with appropriate public education and professional training on positive, participatory and non-violent forms of education and childrearing.

1 China’s report to the Committee Against Torture
1.1 The fifth state party report of China to the Committee Against Torture makes numerous references to corporal punishment.[footnoteRef:1] The Government refers to legislation which prohibits corporal punishment in relation to drug rehabilitation, criminal procedure, prisons and detention facilities, police and organs of public security.[footnoteRef:2] However, the report is silent on the issue of corporal punishment of children, which in China is lawful in the home and in alternative care and day care settings. [1:  3 April 2014, CAT/C/CHN/5, Fifth state party report, paras. 10, 12, 17, 19, 25, 42, 45, 57, 61, 72, 95 and 96]  [2:  ibid., paras. 10, 17, 19, 42, 45, 95, 96 and 99] 

1.2 We hope the Committee will express its concern at corporal punishment of children and recommend to China that legislation is enacted and enforced which explicitly prohibits corporal punishment in the home and in all alternative care and day care settings, together with appropriate public education and professional training on positive, participatory and non-violent forms of education and childrearing.



2 The legality and practice of corporal punishment of children in China
2.1 Summary: In China, corporal punishment of children is unlawful in the penal system and in schools, kindergartens and nurseries, but it is not prohibited in the home or in alternative care settings and some types of day care.
2.2 Home (lawful): There is limited protection from corporal punishment by parents in some circumstances: Rules in the Shenzhen Special Economic Zone 1993 pursuant to the Law of the People’s Republic of China on the Protection of the Rights and Interests of Women 1992 explicitly prohibit corporal punishment of the female child (art. 23), and under the Law on the Prevention of Juvenile Delinquency 1999, families of children in work-study schools must not impose physical punishment on them (art. 36). But the same Law states that parents or guardians of children who commit serious misbehaviour may be ordered to subject their children to “strict discipline” (arts. 35, 38 and 49). 
2.3 In 2013, the Government reported to the Committee on the Rights of the Child that China’s laws explicitly prohibit all corporal punishment of children, including in the home.[footnoteRef:3] However, the revised Law on the Protection of Minors 2006 (further revised in 2012), the Criminal Law 1979, the Constitution 1982 and the Marriage Law (amended 2001) do not prohibit all corporal punishment in childrearing. Numerous research studies have documented a high prevalence of corporal punishment. For example, 43.8% of more than 2,300 parents in a study in 2010 said they had physically punished a child, 32.8% in the past year.[footnoteRef:4] A survey of more than 2,100 9-12 year olds reported in 2010 found that 73% were physically punished by their parents.[footnoteRef:5] In a survey of 100 6-15 year olds and their parents, 58% of parents admitted to smacking or caning their children in the previous year.[footnoteRef:6] Many other studies could be cited.[footnoteRef:7] [3:  [2013], CRC/C/CHN/Q/3-4/Add.1 Unedited Version, Reply to list of issues, Q15]  [4:  Chan, K. L. (2010), “Co-occurrence of intimate partner violence and child abuse in Hong Kong Chinese families”, Journal of Interpersonal Violence, (e-publication ahead of print), 1-21, cited in UNICEF East Asia and Pacific Regional Office (2012), Child Maltreatment: Prevalence, Incidence and Consequences: A Systematic Review of Research, Bangkok: UNICEF]  [5:  Hesketh, T. et al (2010), “Stress and psychosomatic symptoms in Chinese school children: cross-sectional survey”, Archives of Disease in Childhood, 95(2), 136-140]  [6:  Reported in Earth Times, 4 May 2010]  [7:  For details, see the research pages at www.endcorporalpunishment.org ] 

2.4 Following a number of high profile cases of the deaths of young children as a result of parental abuse and neglect, new child laws are reportedly being drafted to address implementation of existing child laws and to strengthen protection for very young children.[footnoteRef:8] We hope the Committee will urge the state party to take this immediate opportunity to enact legislation prohibiting all forms of physical punishment in childrearing. [8:  Reported in South China Morning Post, 21 January 2014] 

2.5 Alternative care settings (lawful): There appears to be no explicit prohibition of corporal punishment in alternative care settings (unconfirmed).
2.6 Day care (partially prohibited): Corporal punishment is prohibited in kindergartens and nurseries in the Law on the Protection of Minors 2006 (arts. 21 and 63). There appears to be no explicit prohibition in other early childhood care (crèches, family centres, etc) or in day care for older children (day centres, after-school childcare, childminding, etc).
2.7 Schools (unlawful): Corporal punishment is explicitly prohibited in the Compulsory Education Law 1986 (art. 16), the Teachers’ Law 1994 (art. 37) and the Law on the Protection of Minors 2006 (arts 21 and 63). It is prohibited in work-study schools in the Law on the Prevention of Juvenile Delinquency 1999 (art. 36)
2.8 Penal institutions (unlawful): Corporal punishment is explicitly prohibited in the Criminal Law 1979 (art. 248), the Prison Law (art. 14), the People’s Police Law (art. 22), the Law on the Prevention of Juvenile Delinquency 1999 (art. 36), the Regulations on the Behaviour of People’s Police on Duty in Custody-houses 2001, the Regulations on Detention Facilities 1990 (art. 4) and the Regulations on Detention Houses 2012 (art. 3).
2.9 Sentence for crime (unlawful): There is no provision for judicial corporal punishment in criminal law.
2.10 Other settings (prohibited): Corporal punishment is explicitly prohibited in the Regulations on Drug Rehabilitation, adopted in 2011 (art. 45).[footnoteRef:9]  [9:  3 April 2014, CAT/C/CHN/5, Fifth state party report, para. 10] 


3 Recommendations by human rights treaty bodies and during the UPR
3.1 CRC: The Committee on the Rights of the Child first recommended to China that corporal punishment be prohibited in the home and all other settings throughout the state party in its concluding observations on the second state party report in 2005; the Committee reiterated its recommendations following examination of the third/fourth report in 2013.[footnoteRef:10] [10:  24 November 2005, Concluding observations on second report on China (including Hong Kong and Macau Special Administrative Regions), CRC/C/CHN/CO/2, paras. 46, 47 and 48; 29 October 2013, CRC/C/CHN/CO/3-4, Concluding observations on third/fourth report, paras. 6 and 7] 

3.2 UPR: China’s human rights record has been reviewed in the UPR in both first and second cycles (in 2009 and 2013). No recommendations specifically on corporal punishment have been made, but the Government has accepted a number of recommendations to bring its domestic legislation into line with international human rights standards and to protect the rights of the child.[footnoteRef:11] [11:  5 October 2009, A/HRC/11/25, Report of the working group, paras. 114(2), 114(3) and 114(13); 4 December 2013, A/HRC/25/5, Report of the working group, paras. 186(54), 186(64), 186(77) and 186(80)] 
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