
Updated submission by the
Equality and Human Rights Commission to the United Nations Committee on the Rights of the Child
in advance of the public examination
of the United Kingdom's
implementation of the Convention
on the Rights of the Child


April 2016
Contents
Section 1 | 4Introduction


1.1 6Key developments since August 2015


1.2 7Devolution and the scope of this submission


1.3 8Scope of this submission


1.4 8The role of the EHRC


10Section 2 | General measures of implementation: Enhancing the status
of children's rights in domestic law


12Section 3 | General Principles: Access to civil law justice in England
and Wales (Article 12, list of issues para 7)


14Section 4 | Disability, basic health and welfare: Adequate standard
of living and social security across the UK (Articles 3, 4, 26 and 27)


4.1 14Child poverty (list of issues para 15 and part III, para 2(h))


4.2 15The Welfare Reform and Work Act 2016 (list of issues para 15)


4.3 21Devolution of certain social security matters through the
Scotland Act 2016


4.4 21Childcare provision


4.5 23Housing (list of issues para 16 and part III, para 2(k))


26Section 5 | Education, leisure and cultural activities (Articles 28 and 29)


5.1 26Educational attainment in England


5.2 27Educational attainment in Wales


5.3 29Special Educational Needs in the pupil population in England
and Wales (list of issues part III, para 2(l))


5.4 30Implementation of the SEND code in England


5.5 31Review of the Pupil Premium in England


5.6 33Personal, social and health education in England (list of issues para 14)


35Section 6 | Special protection measures: Youth justice (Articles 37 and 40)


6.1 35Review of the youth justice system in England and Wales
(list of issues, para 19)


6.2 37Use of restraint in the secure youth estate in England and Wales
(list of issues para 19)


6.3 40Segregation in the Youth Justice System in England and Wales
(list of issues para 19 and part III, para 2(n))


42Section 7 | Special protection measures: Immigration and asylum
(Article 22 CRC)


7.1 42Age assessment of asylum seekers (list of issues para 18)




Annex A | Equality and Human Rights Commission recommendations to improve implementation of the Convention on the Rights of the Child in the UK

Section 1
Introduction
1 This submission provides information on the implementation of the rights set out in the Convention on the Rights of the Child (CRC) in response to issues raised by UN Committee on the Rights of the Child (UN CRC) in its List of Issues on the United Kingdom of Great Britain and Northern Ireland, published in October 2015.
 This submission should be read in conjunction with the EHRC's report, Children's Rights in the UK, which was submitted to UN CRC in August 2015.
2 The economic crisis and the UK Government's attendant responses have, together, had a significant impact on the fulfilment of children's rights. The UK Government's programme of reforms to the social security system is having a disproportionate impact on children's rights to an adequate standard of living and social security. The best interests of the child have not always been a primary consideration in the decisions taken by UK Government in implementing
these reforms.
3 The UK, Scottish and Welsh Governments are taking different approaches in devolved areas such as health, social services and education. In areas such as social security, which are reserved to the UK Parliament, the devolved administrations in Scotland and Wales have adopted different responses to mitigate the impact of Westminster policies in their jurisdictions.

4 The EHRC regrets that the UK Government has not directly incorporated the CRC into UK-wide law. It has not taken steps to enhance its status in law as have been taken in Wales and Scotland. The commitment of the UK Government to give due consideration to the CRC when developing new policy or legislation is currently inadequate and unenforceable.
 Serious consideration of children's rights in the context of the proposed new Bill of Rights could provide an opportunity for the status of children's rights to be enhanced in the UK.
The EHRC would like to highlight the following key concerns in relation to the implementation of CRC since the UK was last reviewed in 2009:
· Enhancing the status of the CRC in domestic law: The current status of the CRC in UK law does not provide any guarantee that the CRC will be respected. Strengthening domestic remedies and mechanisms for the scrutiny of policy and legislation would improve the UK's compliance. The proposed Bill of Rights could provide an opportunity for enhancing the status of children's rights in UK law.
· Children's access to civil justice: The reduced scope and availability of legal aid in England and Wales has had deleterious effects on children's access to justice. The exceptional cases funding scheme does not remedy these effects, and the proposed residence test should be withdrawn.
· Impact of social security reform on children and child poverty: The best interests of the child were not a primary consideration in the implementation of the household benefit cap and some of the provisions of the UK Government's Welfare Reform and Work Act 2016
. Reductions in child poverty rates depend on government measures, and the UK has not come close to achieving the targets set out in the Child Poverty Act 2010. The Welsh Government's targets to reduce child poverty in Wales are proving similarly difficult to achieve.
· Children's access to mental health services: Funding is being cut to crucial children's mental health services in England, whilst demand for these services is rising. In Wales, funding is not meeting the increased demand for services.  Difficulties accessing children and adolescent mental health services have been reported. Children detained under the Mental Health Act in England and Wales continue to be held in police cells. 
· Educational attainment: Gender, ethnicity, socio-economic status, placement in the care of a local authority (looked-after children), and Gypsy, Roma or Traveller ethnicity have all been shown to impact a child's educational attainment at GCSE level
 in England and Wales. The Special educational needs and disability code of practice
 and the Pupil Premium in England
 introduce new protections, but some concerns remain about their implementation.
· Youth justice: The UK Government is currently not considering undertaking a review of the (low) age of criminal responsibility in England and Wales. Children in the criminal justice system could be better protected both at trial and in detention, where many are subjected to restraint and isolation.
1.1
Key developments since August 2015

This submission provides an update on important developments relevant to the UN CRC since August 2015, when the EHRC published Children's rights in the UK.
Since August 2015, the UK and Welsh Governments have made notable progress in some areas. Namely:
· The UK Government's Department for Education launched a consultation 'into the ways local government service providers in England identify and cater to the needs of children with special educational needs and disabilities.
· Use of the Pupil Premium in England (to improve educational outcomes for children from low-income households) has come under increased scrutiny.
· The UK Government has undertaken a review to determine whether the youth justice system in England and Wales is fit for purpose.
· Wales has appointed a Future Generations Commissioner to “act as a guardian for the needs of future generations”.

· The Welsh Government's 2016-2020 equality objectives include key actions to tackle inequalities faced by children, including poverty and educational attainment gaps.

Since August 2015, some challenges have also emerged or continue to persist:

· The impact assessment for the Welfare Reform and Work Act 2016 (WRWA), which includes a reduction to the household benefit cap and changes to child tax credits, does not adequately address the potential impact on
children's rights.
· Funding for a promised increase in the provision of childcare for three- to four-year olds in England is uncertain, as are measures to ensure that the childcare offered will be of a good quality and deliver for all children, including disabled children and those with special educational needs.
· Sixteen- and 17-year olds in England are being placed in temporary accommodation that may not meet their needs.
· Personal, social and health education in England continues to have no statutory status.
· The age of criminal responsibility in England and Wales is low.
There is increased use of restraint and segregation in the secure youth estate.
5 This submission also presents additional evidence in relation to issues raised in the UN CRC's List of Issues that was not available to the EHRC when it published Children's rights in the UK.

6 Where new information is presented below, the EHRC has updated the recommendations that it made to the UK Government in Children's rights in the UK.
7 The Commission has also presented recommendations to the Welsh Government based on the key challenges identified in Is Wales Fairer?, the EHRC’s periodic review of equality and human rights progress in Wales. These challenges need to be addressed by the incoming Welsh Government following elections for the National Assembly for Wales in May 2016. 
The final set of recommendations is included as an appendix to this report and serves as a concise statement of the EHRC's priority issues in relation to the implementation of children's rights in the UK since the State party was last reviewed by UN CRC.

1.2
Devolution and the scope of this submission

8 The National Assembly for Wales was established by the Government of Wales Act 1998.
 In a referendum in 2011, the people of Wales voted in favour of granting the Assembly further powers for legislating in Wales without first needing the agreement of the UK Parliament.
 Issues relevant to children's rights that were devolved to the National Assembly for Wales and the Welsh Government include economic development, education and training, health and social services and local government.

The Scottish Parliament was created by the Scotland Act 1998.
 Its powers were extended by the Scotland Act 2012.
 Matters relevant to children's rights that were devolved to the Scottish Parliament and Government include education and training, health and social services, housing and local government.
1.3
Scope of this submission

This submission covers England and Wales for all thematic areas and Scotland for issues which are reserved to Westminster, although in some cases, statistics and evidence for the UK or Great Britain are presented. The submission of the Scottish Human Rights Commission will cover Scotland in more detail and the submission of the Northern Ireland Human Rights Commission will cover Northern Ireland, which is outside the remit of the Equality and Human Rights Commission (EHRC). Therefore, there are specific recommendations in this submission addressed to the UK Government and separate recommendations for the Welsh Government. However, they may also be relevant to the other devolved administrations, and the EHRC expects all of the UK's Governments to work together to progressively realise the rights set out in the CRC.

1.4
The role of the EHRC

9 The EHRC was established by the UK Parliament in the Equality Act 2006 as an independent body with a mandate covering both equality and human rights. Among other human rights responsibilities, the EHRC was tasked by the UK Parliament with “encouraging good practice in relation to human rights”.
 
10 The UK Parliament has also given the EHRC responsibilities to assess and report on the UK's progress in achieving the human rights in the treaties that the UK has chosen to ratify, both within the European Convention on Human Rights (ECHR) and other international human rights treaties.
 The EHRC works with its fellow National Human Rights Institutions (NHRIs) in the UK and with government departments and agencies to fulfil this role.
Section 2
General measures of implementation: Enhancing the status of children's rights in domestic law
11 In its 2015 report, Children's rights in the UK, the EHRC recommended that the CRC be given enhanced status in domestic law.

The report made the following key points:

· The UK Government has not directly incorporated the CRC into domestic law, nor has it signed and ratified the third optional protocol to the CRC, which would allow children to bring individual complaints to UN CRC.
· The commitment made by the UK Government to pay due consideration to the CRC when developing new policy or legislation
 has, in practice, been inconsistent.
· The Human Rights Act 1998 (HRA) provides essential protections for the rights of children and a crucial remedy when their rights have been violated. Any change to the legal framework for human rights protection in the UK (i.e. replacement of the HRA by a Bill of Rights) must not diminish the protections currently afforded by the HRA.
· A public consultation on a Bill of Rights which seeks the views of children and young people could provide an opportunity to consider options for better protecting children's rights in the UK.
Statutory mechanisms which have been introduced in Scotland and Wales to enhance the status of the CRC
 could provide useful guidance for the UK. The Children's Rights Scheme in Wales sets out measures to increase accountability and compliance with the CRC, including the establishment of a process for children's rights impact assessments for Welsh Government decisions
. The impact of these mechanisms in practice requires further consideration.
12 In its response to UN CRC's list of issues, the UK Government set out that “the Human Rights Act opened the [human rights] system to abuse” and that “the Bill of Rights is a way to restore appropriate constitutional balance”.
 The EHRC believes that the HRA is well-crafted and both reflects and is embedded in the constitutional arrangements for the UK. In particular, it maintains parliamentary sovereignty and a primary role for domestic courts in the interpretation of the ECHR. The HRA has led to greater quality and accountability in public service delivery and is central to the arrangements for devolution in Northern Ireland, Wales and Scotland.
The State party's response to UN CRC's list of issues emphasises that the “Cabinet Office guidance encourages impact assessments to be undertaken on legislative changes to ensure children's rights are considered.”
 The guidance contains a commitment to due consideration to the CRC in developing new policy as well as legislation. However, since August 2015, various developments have demonstrated that this guidance is inconsistently applied. For example:

· Impact assessments for the Welfare Reform and Work Act 2016 did not fully consider the impacts of proposed measures on the rights of children across the UK, particularly in relation to measurements of child poverty and a proposed further reduction to the household benefit cap.

· The UK Government reiterated its decision not to make personal, social and health education a statutory part of the national curriculum in England.
 
· The review of the youth justice system has not taken the opportunity to address the continued use of restraint and segregation of children and young people in detention in England and Wales.

Section 3
General Principles: Access to civil law justice in England and Wales
(Article 12, list of issues para 7)
Access to civil law justice is a matter which is reserved to the UK Government and Parliament. In Children's rights in the UK, the EHRC raised concerns regarding:

the impact of reforms introduced by the Legal Aid Sentencing and Punishment of Offenders Act 2012 (LASPO), applicable to England and Wales, including;

· restrictions to the scope of legal aid in non-asylum immigration, education, prison law and private family law cases; and
the failure of the exceptional cases funding scheme to provide the human rights safety net it was intended to provide; and

the potential impact on vulnerable groups of children of the proposed residence test for civil legal aid. The test limits access to civil legal aid to people who are lawfully resident in the UK and who, at some point, have been lawfully resident for at least 12 continuous months.
13 Since then, the Court of Appeal has issued a judgment which could increase the likelihood that the residence test will be implemented by the UK Government.
 In July 2014, the High Court ruled that the residence test was 'ultra vires' of the LASPO Act, and in breach of Article 14 of the European Convention on Human Rights (prohibition of discrimination in the enjoyment of rights) read with Article 6 (the right to a fair trial), and therefore discriminatory.
 In November 2015, the Court of Appeal overturned this decision, holding that the introduction of a residence test was within the powers conferred by LASPO and that, while withholding legal aid from particular groups was discriminatory, it could be justified because the UK Government should be allowed a wide margin of discretion on matters of public expenditure.
14 Although CRC does not form part of the UK-wide legal framework, under Article 3(1) CRC, courts of law are expected to take the best interests of the child as a primary consideration in their actions. The judgment in this case makes no reference to this principle either in relation to the court decision or to the actions of the UK Government in introducing the residence test. Nor did the Court consider the right of children to be heard in judicial and administrative proceedings affecting them, as protected by Article 12(2) CRC. The EHRC is concerned that Articles 3 and 12 CRC could be breached if the residence test were implemented.
15 A further appeal to the Supreme Court is being considered by the claimants. Meanwhile, implementation of the residence test has been delayed.
In Children's Rights in the UK, the EHRC recommended that the UK Government monitor the impact of reforms introduced by LASPO on access to justice for rights protected by the CRC.
 The State party's response to the list of issues sets out that a post-implementation review of LASPO will be undertaken within 3-5 years.
 Given the gravity of the concerns highlighted by the EHRC in Children's rights in the UK and the potential impacts on access to justice for children's rights under the CRC the EHRC considers that the time frame of 3 to 5 years is not appropriate.
Section 4
Disability, basic health and welfare: Adequate standard of living and social security across the UK
(Articles 3, 4, 26 and 27)
4.1
Child poverty (list of issues para 15 and part III, para 2(h))
16 Many areas relevant to income poverty of children such as social security entitlements are reserved to the UK Government and Parliament. However, the Welsh Government also has responsibility for tackling child poverty in Wales. The responsibility is set out in instruments such as the Children and Families (Wales) Measure 2010, which requires public authorities to take action to tackle child poverty, and is implemented through the Welsh Government's distinct child poverty strategy and targets.

17 In Children's rights in the UK, the EHRC reported on income poverty rates of children, welcoming the reduction in the proportion of children living in relative and absolute poverty Before Housing Costs (BHC), but noting the significant progress the UK Government needs to make to meet the targets set out in the Child Poverty Act 2010 which cover the UK as a whole. The EHRC also noted that when After Housing Costs (AHC) figures are used, the proportion of children in absolute poverty actually increased between 2007/08 and 2013/14.
 Additional data is provided here with a specific focus on child poverty in Wales, and on child poverty in the UK experienced by children living in families with a disabled family member.

18 In March 2015, the Welsh Government published its revised Child Poverty Strategy for Wales, setting out its aim to eradicate child poverty in Wales by 2020. Significant progress is needed for the Welsh Government to achieve this target. The EHRC's Is Wales Fairer? report found that 32% of children in Wales were living in poverty in 2012/13. Poverty rates were higher for children in the youngest age group (0–4) at 42.0%, compared with those aged 5–10 in 2012/13, at 25.6%. Girls were more likely to be living in poverty than boys (38% compared with 26%, respectively).

19 Thirty-seven percent of children in the UK who lived in a family with a disabled member were in relative poverty AHC in 2013/14 while 40% were in absolute poverty.
 For children in families without a disabled member the respective rates were 24% and 27%. There was a far higher rate of combined low income and material deprivation for children living in families with a disabled member compared with those without: 22% compared with 10% BHC.
 The rate was also far higher for children where the head of household was a member of the Bangladeshi (33%), Black (27%), or Pakistani (26%) ethnic groups compared with those of the majority White (11%) ethnic group.
Projections of the likely effect of the UK Government's Summer Budget 2015 by 2020 note that for working families, the greatest losses will be for lone parents, large families and those where childcare costs exceed the maximum limits for support.
 This could undermine efforts to reduce child poverty rates. 

4.2
The Welfare Reform and Work Act 2016 (list of issues para 15)
The Welfare Reform and Work Act 2016 (WRWA) achieved Royal Assent on 16 March 2016. The measures addressed below apply to England, Scotland and Wales.
4.2.1
Inadequate impact assessments
20 In Children's Rights in the UK, the EHRC highlighted the centrality of comprehensive and rigorous impact assessments for ensuring the UK fulfils its CRC obligations.
 The EHRC considers UK financial decisions made according to a process that is compliant with the Public Sector Equality Duty (PSED) are more likely to be consistent with the UK's obligations under CRC Articles 3 and 4, taken in conjunction with Articles 26 and 27. The PSED requires analysis of potential impact of policy and legislation by age, among other characteristics protected by equality legislation.
21 The UK Government produced seven impact assessments to accompany the WRWA in its passage through parliament. These included impact assessments on the benefit cap, and on changes to the child and family element of Tax Credits and Universal Credit.
 The EHRC's analysed these impact assessments and concluded that they lacked the depth and detail parliamentarians needed to properly scrutinise the proposed legislation and consider its implications for children's rights in the UK. The EHRC has written to the Secretary of State for Work and Pensions, highlighting the need for more detailed assessment of the impact of the Act on children, including on those with protected characteristics.

22 The impact assessments that accompanied the WRWA also failed to provide an analysis of the cumulative impacts of proposed changes on children. Recent research shows cumulative impact assessments to be both feasible and practicable. 

23 Following the production of these seven impact assessments and the EHRC's letter to the Secretary of State, the Department for Work and Pensions produced a Human Rights Memorandum with the stated aim of assessing the compatibility of the proposed legislation with the European Convention on Human Rights.
 The memorandum also briefly addresses the impact of the WRWA on the UK's international human rights obligations, including those under the CRC. 

While the EHRC welcomed the production of a Human Rights Memorandum, our analysis of its contents indicated a number of ways in which it could be strengthened in relation to children's rights. For example, the UK Government's position is that “refocusing government action from tackling the symptoms of child poverty to tackling the root causes of poverty (worklessness, poor educational attainment)” would “make a real and lasting difference to children's lives”, and is therefore in compliance with CRC Article 3 on the best interests of the child.
 However, as the EHRC has briefed the UK Parliament, this assessment conflates the present or potential interests of children in general with the best interests of particular children affected by proposed changes, and is therefore not a correct interpretation of Article 3. 
 In addition, while the EHRC welcomes the UK Government's acknowledgement in the memorandum of CRC Article 12 on the right of children to be heard, the memorandum does not make explicit the extent of consultation with children and whether due weight has been given to children's views in accordance with Article 12.

4.2.2
Further reduction in the household benefit cap

24 Previous welfare reforms implemented by the UK Government introduced a cap on the total amount of benefits that working-age people are entitled to receive. This cap, set at £26,000 per year for a couple (with or without children) and single parent households, and £18,200 per year for households of a single adult with no children, has been in place since September 2013.
25 Section 96 of the Welfare Reform Act 2012, as amended by s8 of the WRWA, lowers the upper annual limit of benefits for people in these households to £23,000 in Greater London, and to £20,000 outside Greater London. The cap applies to all households in England, Scotland and Wales who receive housing benefit or Universal Credit and whose entitlement to prescribed benefits exceeds the amounts specified, regardless of the needs of those households.
In its consideration of this reduction, the UK Government has failed to give primary consideration to the best interests of the child. In a recent UK Supreme Court case,
 three of five judges raised serious concerns as to whether the Secretary of State's decision to implement the current household benefit cap complied with Article 3(1) CRC. In its Human Rights Memorandum, DWP notes that the UK Government has considered its obligations under Articles 3 and 27 CRC, but that the cap is compliant because “[t]he best interests of children overall is to have parents in work and work remains the surest route out of poverty”. Further, it notes that “the improvements to the overall economic situation will have a positive impact on children and their best interests”.
 This position is at odds with the conclusion of the three judges in the case, as it fails to take into account the immediate impact that the household benefit cap has on the interests of children to have access to adequate food, clothing, warmth and housing.

4.2.3
Changes to child poverty measurements

26 The Child Poverty Act 2010 (CPA) set four indicators to measure child poverty across the UK; relative low income, combined low income and material deprivation, absolute low income and persistent poverty.
 It also set targets against these measures. The WRWA retains these indicators, and an obligation on the Secretary of State to publish data against these indicators on an annual basis.
 The EHRC has welcomed the introduction of new reporting duties on numbers of children living in workless households and children's educational attainment
 as we consider these factors to be important causal risks that contribute to the perpetuation of child poverty. 

While child poverty measurements have been retained and strengthened, three main concerns remain with the amendments to the CPA:
· The targets in relation to the reduction of child poverty have been repealed.
 In its parliamentary briefing the EHRC noted that targets for the reduction of child poverty can provide a focus for Government actions and serve as an accountability mechanism.

· The duty of the Secretary of State to publish a UK child poverty strategy and the duties on local authorities to cooperate to reduce child poverty, to produce local child poverty needs assessments, and to prepare joint child poverty strategies for local areas have been repealed.
 The EHRC welcomes the UK Government's commitment to publishing a new 'Life Chances Strategy' in spring 2016.
 However, it does not consider that this commitment is an appropriate substitute for a statutory obligation placed the UK Government to publish a UK child poverty strategy.
The new reporting duties would apply to England alone.

4.2.4
Changes to child tax credits
27 Recent changes to the Tax Credits Act 2002 and the Welfare Reform Act 2012 have limited entitlement to child tax credits or the child element of universal credit to the first two children in a household.
 Parents will not be able to claim for any third (or subsequent) child born on or after 6 April 2017. If the child is disabled, parents will be able to claim the Disabled Child Element of CTC, but not the additional child element. Changes to child tax credits will apply to households across the UK, including Northern Ireland, and changes to the child element of universal credit will apply to households in England, Scotland and Wales.

28 These changes may impact on the living standards of children in households with more than two children, and therefore would constitute a regressive measure in relation to the implementation of Articles 26 and 27 of CRC. As stated in a Public Law Project conference paper on the proposed legislation prior to its passage, these measures are harder to justify on the basis of the benefit to children that could arise from parents being incentivised to move into work, as “children can only be said to benefit to the extent that parents decide not to have them in the first place.”

29 The EHRC raised particular concerns with the potential disproportionate impact of the measures on families who hold a particular religion or belief,
 as data from the Office of National Statistics demonstrates that some ethnic groups and families with a particular religion or belief have larger families than others.
 

30 DWP's impact assessment for these changes was not sufficiently detailed to support proper scrutiny of the legislation.
 In particular it failed to mention the PSED, how its aims would be achieved, how the potential impact will be monitored or how adverse impact identified after implementation would be tackled. There is no evidence provided to support DWP's assumption that the measures will incentivise families to have only two children if they cannot afford to have more. While the potential impact on ethnic minorities is noted by the DWP, 
 those groups most likely to be affected are not identifies. Nor is there an analysis of the effectiveness of such a measure on groups who have a cultural practice of large families, or on those for whom family planning is against their religious teachings.

The failure to fully assess the potential impacts of the measures on children in families from ethnic minorities and those who share a particular religion or belief will make it more difficult to mitigate any potential adverse impacts on the rights to an adequate standard of living and social security of these groups. 
4.3
Devolution of certain social security matters through the
Scotland Act 2016
The Scotland Act 2016, which received Royal Assent on 23 March 2016
 devolves significant new welfare powers, representing approximately 17% (£2.6 Billion) of currently reserved welfare spend.
 The new social security powers will cover most disability and carers benefits, as well as the housing element of Universal Credit (UC) and certain administrative arrangements for UC (such as the frequency of payments), as well as new powers to make discretionary top-up payments.
  
4.4
Childcare provision 
4.4.1
Increased free childcare allowance for three to four year olds in England
31 The availability and affordability of childcare for working parents plays an important role in contributing to the fulfilment of children's CRC Article 27 right to an adequate standard of living and their Article 6 right to development.

32 In Children's Rights in the UK the EHRC welcomed the UK Government's intention to extend the existing 15 hours per week of free early education or childcare in England to 30 hours a week for three- and four-year olds whose parents or carers are working.
 The additional provision has now been brought into law through the Childcare Act 2016.

33 The affordability of childcare is a particular difficulty for low-income and lone parents, who often tend to be less informed about the childcare available.
 The EHRC welcomes the requirement in the Childcare Act that local authorities in England publish information about childcare provision. 

However, a number of issues were raised during the passage of the Childcare Bill through the UK Parliament, including:
· The UK Government has not satisfactorily demonstrated how the additional provision of childcare will be fully and sustainably funded.
 Inadequate funding may have negative implications for the availability, affordability and quality of childcare in general if the overall market is affected.

The system must be made to deliver for all children – including disabled children and children with special educational needs.

Continued attention to these issues is needed to ensure the Childcare Act can succeed in positively enhancing children's rights.
4.4.1
Childcare provision in Wales
34 The provision of childcare is devolved to the National Assembly for Wales and the Welsh Government. The systems in the different countries do not lend themselves to direct comparison. Children aged three and four in Wales are entitled to a minimum of 10 hours a week of free early education, and some children aged two to three years old are eligible for 12.5 hours a week of free childcare under the Flying Start Programme.
35 Evidence presented in Is Wales Fairer? shows that access to childcare in Wales for under 8s has increased slightly since 2008/09, but that provision is patchy, with poor supply in the South Wales valleys and in parts of rural Wales. The evidence gathered also suggested that access to childcare in Wales was more difficult for parents of disabled children and parents with atypical work patterns.

The EHRC welcomes a new Welsh Government scheme which will aim to help unemployed parents into work or training by helping them with childcare costs.

4.5
Housing (list of issues para 16 and part III, para 2(k))
4.5.1
Child homelessness and temporary accommodation

36 Housing and homelessness are devolved issues, though their incidence may be affected by UK Parliament actions on related, centrally managed issues, such as social security. In the EHRC's updated submission on ICESCR, we raise concerns about the increase in the number of homeless households in temporary accommodation, including Bed and Breakfast (B&B) accommodation.
 

This section focuses on the situation of homeless children in families living in temporary accommodation, and 16- and 17-year olds facing homelessness.

4.5.2
Children in homeless families

37 Recent government statistics for England, Scotland and Wales indicate that the number of children who are homeless and living in temporary accommodation stood at 105,000 at the end of June 2015.
 

38 While local authorities have a duty to rehouse unintentionally homeless families with children, they may remain in temporary accommodation because it has not yet been possible to find them new housing. Of these families, a proportion is placed in non-self-contained accommodation such as B&B accommodation, hostels and other shared accommodation. 

39 Recent research from Shelter, a housing and homelessness charity, suggests that living in non-self-contained temporary accommodation with shared facilities, such as hostels and B&Bs, may have a negative impact on children's mental and physical health, and on their educational attainment.
 Families described children experiencing high levels of anxiety, poor sleep, disrupted routines and a lack of quiet space to complete homework.
 This study corroborates earlier research findings
 and indicates that the placement of children in non-self-contained temporary accommodation with shared facilities not only affects children's right to an adequate standard of living under Article 27 CRC, it may also affect children's rights to the highest attainable standard of physical and mental health; to education; and to rest, play and leisure, under Articles 24, 28 and 31 of CRC (respectively).
40 In England and Wales, B&B accommodation is recognised as unsuitable for homeless children in Statutory Instruments
 and guidance,
 which state that families with children must only be placed in B&B accommodation in emergency cases, and only for a limited time. 
Notwithstanding these restrictions and guidance, statistics show that the number of homeless families staying in B&B accommodation in Great Britain has increased four-fold between June 2009 and June 2015, rising from 590 to 2,700.
 

4.5.3
Homeless 16- and 17-year-olds in England
41 A recent report by the Children's Society (an organisation that assists street children, disabled children, young refugees, and children in trouble with the law) estimated that at least 12,000 16- and 17-year-olds in England present as homeless to their local authorities each year. The actual figure could be higher due to inconsistent or inadequate recording of data by local authorities.

42 Of those 16- and 17-year-olds presenting as homeless to their local council, only half receive an assessment under the Housing Act 1996 or Children Act 1989, and just one in five are accommodated by their local authority
 Moreover, statutory guidance
 requiring that 16- and 17-year-olds should receive assistance under the Children Act 1989 is not followed in a number of cases, with young people missing out on potential support.
 

43 Evidence shows that young people are still being placed in inappropriate temporary accommodation, such as hostel and B&B accommodation.
 There were 40 households in B&B accommodation headed by 16 and 17 year olds at the end of December 2015, and half of these had been there for more than six weeks.

44 The EHRC notes that recent statistical releases no longer disaggregate the data
by this age group. This has also been noted in a House of Commons Library
briefing paper.

Section 5
Education, leisure and cultural activities 
(Articles 28 and 29)
Education is a devolved matter in Scotland and Wales. The EHRC is concerned by gaps in educational attainment linked to a child's gender, ethnicity, socio-economic status, special educational needs or disability status, or placement in the care of a local authority. The gaps set out below illustrate the need for the UK and Welsh Governments to make improvements to ensure the right to education for all children without discrimination, as protected by Article 28 CRC, taken in conjunction with Article 2.
5.1
Educational attainment in England
In Children's Rights in the UK the EHRC noted trends in educational attainment from 2008 to 2013 in England and Wales for children with particular protected characteristics.
 It highlighted that:

· girls continue to out-perform boys at all stages of education;

· GCSE-level attainment by Gypsy/Roma and Traveller children is significantly lower than the national average for all pupils;
· while ethnicity continues to impact on educational outcomes, the gap between White pupils and Pakistani, Bangladeshi, African, Caribbean and Black pupils has decreased since 2008; and
GCSE-level attainment among looked-after children showed some improvement, although a significant gap remained between this group and the national average.
Reforms to the English education system, particularly those from September 2013 onwards, have made comparisons over time more difficult.
 Nevertheless, the most recent data on the percentage of pupils achieving at least five A*-C GCSE grades or equivalent, including English and mathematics, show that:

· Girls had pulled further ahead of boys in their educational attainment, but the gap narrowed slightly between 2013/14 and 2014/15, owing to a small increase in boys' attainment.
· There continues to be much variation in attainment by ethnicity, with the latest data displaying an attainment pattern very similar to that seen in the 2013/14 statistics presented in Children's Rights in the UK.
· The attainment of Gypsy/Roma and Irish Traveller pupils remains of particular concern as they are consistently among the lowest performers; in 2014/15, just 8.6%of Gypsy/Roma and 17.6%of Irish Traveller pupils achieved at least five A*-C GCSE grades, compared to a national average of 57.1 percent.
Socio-economic disadvantage continues to have an impact on attainment: in 2014/15, the gap in attainment between pupils eligible for free school meals and those not eligible for free school meals was 27.8 percentage points and just 33.1% of eligible pupils achieved the GCSE threshold compared to 60.9% of pupils not eligible for free school meals.
5.2
Educational attainment in Wales

45 In Wales, a key measure of educational attainment is the percentage of pupils achieving the equivalent of at least five A*-C GCSE grades, including English or Welsh first language, and mathematics. The proportion of pupils achieving this level of attainment increased from 47% in 2008/09 to 53% in 2012/13.
 While we welcome this increase, there has been little reduction in the inequalities in attainment observed between different groups and for some groups, the gap
has widened.
The pattern of attainment by protected characteristic is broadly similar to that in England:
· Girls in Wales continued to perform better than boys in 2015.
· Black pupils in Wales perform below the national average (47.1% compared to 56.0%, aggregated over 2013-15).
The attainment gap in Wales for pupils with special educational needs remains large with only 23.3% of SEN pupils achieving the benchmark in 2015. 

Data from Is Wales Fairer? highlighted a number of other groups for which significantly lower proportions of children achieve at least five A*-C GCSE grades including English or Welsh, and mathematics:
· 13% of Gypsy/Roma children in 2013/14;
· 17% of looked-after children 17% in 2013/14); and
26% of children eligible for Free School Meals in 2012/13.

5.2.1
The impact on educational attainment of the under-occupation deduction

46 In Socio-Economic Rights in the UK, the EHRC noted the negative impacts of the under-occupation deduction on the rights of vulnerable individuals, particularly disabled people.
 The under-occupation deduction is a reduction in the amount of housing benefit paid to claimants if they live in social housing that is deemed to be too large for their needs. This is based on the premise that two children of opposite sex under ten years, two children of the same sex under 16 years, and adult couples should share a bedroom, with some exemptions, such as households with a disabled child who needs his or her own bedroom.

A recent small-scale qualitative study, based on interviews with parents, school representatives and community groups in Manchester, suggests that the educational progression of children under 16 who have to share a bedroom as a result of the under-occupation deduction may be adversely impacted by the lack of a quiet place to do homework and by disturbed sleep because of sharing with younger siblings. 
 The findings also suggest that material hardship from a combination of social security reforms, including the under-occupation deduction, is contributing to physical and psychological problems among children, including hunger at school and emotional distress, which negatively affects children's learning.

5.3
Special Educational Needs in the pupil population in England and Wales (list of issues part III, para 2(l))
47 In Children's Rights in the UK, the EHRC highlighted the UK's interpretive declaration with regards to Article 24(2) of the Convention on the Rights of Persons with Disabilities, as it suggests an acceptance of a fixed and permanent role for separate special schools for disabled children. The EHRC also welcomed a statement by the UK Government of its commitment to inclusive education for disabled children and its intention to progressively remove barriers to participation in mainstream education.

48 In the UK, children with Special Educational Needs (SEN) may be educated in State-funded or non-State-funded mainstream schools, or within State-funded or non-State-funded special schools. Within mainstream schools, children with SEN may be taught in classrooms with other pupils, or they may attend a SEN/special unit or be placed in resourced provision.

Statistics provided in the UK State response to UN CRC's list of issues do not provide any breakdown of educational provision for children with Special Educational Needs.
 The EHRC therefore provides figures from the UK Government's Department for Education (DFE) on England:

· In January 2015, there were just over 1.3 million pupils in England with identified Special Educational Needs, accounting for 15.4 percent of the pupil population.
· Of these pupils, 1.1 million were in state-funded mainstream schools.
· Of the pupils with SEN in state-funded mainstream schools, some 38,000 (3.5 percent) were either attending a SEN unit or placed in resourced provision.
· There were 77,000 pupils with SEN in independent (non-State-funded) schools.
There were some 100,000 pupils with SEN in State-funded special schools, and almost 4,000 pupils with SEN in non-State-funded special schools.
In Wales, of the 466,000 pupils in state-funded schools in January 2015, 105,000 (22.5%) had special educational needs. Pupils with a statement accounted for 2.7% of the total pupil population. Over 100,000 pupils with SEN were in mainstream schools; the remaining 4,500 were in special schools.

5.4
Implementation of the SEND code in England 

49 In Children's rights in the UK,
 the EHRC recognised that the Children and Families Act 2014 and Special Educational Needs and Disabilities (SEND) Code strengthened compliance by the legal framework in England with CRC Articles 28 and 29 concerning children's right to education.
 However, it was noted in that report that more time was needed to assess the impact of these measures. 

50 In October 2015, the Department for Education (DfE) launched a consultation on the proposed arrangements by which Ofsted and the Care Quality Commission (CQC)
 inspect how local service providers in England
 identify children and young people with SEND, and provide them with appropriate services to meet their needs.
 The DfE is currently analysing responses to the consultation, and inspections are due to start in May 2016. The EHRC welcomes this consultation and notes its potential to contribute to the fulfilment of the UK's Article 28 and Article 29 CRC obligations to provide a quality education equally to all children.

While the reformed system is in its early stages, initial research by the National Autistic Society, the Driver Youth Trust and the National Deaf Children's Society on its impact suggests that:

· The reforms have not been adequately communicated leaving stakeholders, including students and their parents, struggling to navigate the new system.
· Overall, SEND provision is now 'fragmented' and consequently more difficult to navigate, although some schools and local authorities have developed high-quality and innovative support in response to the reforms.
· Such fragmentation of provision is also leading to wasted resources and disconnected or duplicated services, while leaving many children and young people without the support they need to succeed in education.
· The majority of those parents whose child has an Education, Health and Care (EHC) plan are happy with its contents.
· Parents of children with autism or who are deaf are currently dissatisfied with the new system including the new 'local offer'
 and the assessment for the EHC plans.
Many parents of children with autism or who are deaf reported feeling that they had not been properly listened to, and had to go to considerable lengths to secure adequate support for their children, including recourse to legal action.
5.5
Review of the Pupil Premium in England
51 In Children's Rights in the UK,
 the EHRC noted evidence from a 2014 Ofsted report suggesting that school leaders in England are spending the pupil premium (PP) more effectively, but that weak leadership and governance pose continued barriers to closing the attainment gap.
 The EHRC also acknowledged the introduction of the early years pupil premium (EYPP) for nursery age children in January 2015,
 but held that it was too early to determine the impact.

52 More recently, the National Audit Office (NAO)
 and the Public Accounts Committee
 have reported that early signs are positive, with school leaders increasingly using their PP to improve outcomes for disadvantaged children, but that it will take time for the full impact of the PP to be known.
 They acknowledged that the attainment gap between disadvantaged pupils and their peers had narrowed since 2011, yet remains large, with progress uneven across England.
53 The NAO also reported that “at this stage, the significance of the improvements is unclear. More time and further evaluation will be needed to establish whether the Department has achieved its goals”.

54 The EHRC welcomes implementation by the DfE of a recommendation by the EHRC,
 reiterated in Children's Rights in the UK,
 to disaggregate PP take-up by protected characteristics as part of the monitoring process. 
55 Schools are also required to publish full details of their PP funding, including use and impact, and the outcomes for disadvantaged pupils are published annually in performance tables.
 Ofsted's inspection framework now includes consideration of the attainment and progress of disadvantaged pupils eligible for the PP.

The EHRC welcomes these developments as they contribute to the progressive realisation of the right to education on an equal basis for all children.

5.6
Personal, social and health education in England
(list of issues para 14)
56 In Children's rights in the UK, the EHRC highlighted the key role of personal, social and health education in informing children about their CRC rights, and addressing violence against women and girls. It noted the concerns of UN, Parliamentary and education bodies regarding the non-statutory status and the quality of Personal, social and health education (PSHE) in England.
 
57 In July 2015, the DfE responded to a report of the UK Parliament's Education Committee, but did not directly respond to the recommendation that PSHE be included as a statutory part of the national curriculum.
 The Education Committee found this response to be ‘disappointing’ and ‘feeble’ in failing to address the issue.

58 In a letter to the Secretary of State for Education in November 2015, the Education Committee reiterated its concerns regarding the non-statutory status of PSHE in England.
 A response from the Secretary of State for Education in February 2016 confirmed the UK Government's position not to make PSHE a statutory part of the curriculum in England at this time. It also set out its plans to improve the quality of PSHE teaching in schools, including through producing an action plan and recommendations for improving PSHE and a comprehensive PSHE toolkit for schools.

Personal and social education (PSE) is a statutory part of the curriculum in Wales. Guidance on the PSE framework sets out the aims of PSE, which is to:
· develop learners' self-esteem and a sense of personal responsibility;
· promote self-respect, respect for others and celebrate diversity;
· equip learners to live safe, healthy lives;
· prepare learners for the choices and opportunities of lifelong learning; and
· empower learners to participate in their schools and communities as active responsible citizens locally, nationally and globally
.
Section 6
Special protection measures: Youth justice
(Articles 37 and 40)
59 Youth justice is a matter reserved to the UK Parliament and Government. In Children's rights in the UK, the EHRC addressed a number of issues in relation to youth justice in England and Wales, including: the age of criminal responsibility, the use of ordinary courts for trials involving children, children's effective participation in proceedings, use of youth courts, alternatives to child custody, use of restraint in the secure youth estate, use of segregation, and secure colleges.

Since then, the UN Human Rights Committee has called on the UK Government to raise the minimum age of criminal responsibility in England and Wales in accordance with international standards, and to further reduce the number of children in the youth justice system.
 
6.1
Review of the youth justice system in England and Wales
(list of issues, para 19)
60 In September 2015, the UK Government's Secretary of State for Justice announced a review of the youth justice system in England and Wales which will consider “the evidence and current practice in preventing youth crime and rehabilitating young offenders [...] explore how the youth justice system can most effectively interact with wider services for children and young people; and [...] consider whether the current arrangements are fit for purpose.”

61 An interim report of emerging findings from this review was published in February 2016.
 The EHRC welcomes the particular focus of the review on transforming education in custody.
 The Ministry of Justice (MoJ) makes a welcome commitment to ensuring that children receive the highest quality education and that children's best interests do not become “secondary to containment, the management of risk and establishing uniform processes.”
 This is in line with the concerns raised in Children's rights in the UK about the education of children with disabilities and SEN in detention.
 We look forward to seeing further details set out in the review's final report in July 2016, which will take into account the experiences of children with disabilities and SEN.

62 The EHRC agrees with the concern raised in the review around the “inappropriate use of police detention for children experiencing mental health crises”. We welcome the extension of the remit of the review to cover initial police response to children experiencing mental health crises and a fresh consideration of courts and sentencing.

63 The review could be strengthened if its remit were further extended to address the use of restraint and segregation in detention. A review of these elements of the youth justice system would help ensure that children deprived of their liberty are treated in a manner consistent with the promotion of their sense of dignity and worth in line with Articles 37 and 40 CRC.
Although youth justice is not an area of policy devolved to the Welsh Government, many of those agencies and staff employed within the Youth Justice System operate within areas of devolved competence. In July 2014, the Welsh Government published a Welsh Government and Youth Justice Board joint strategy to 'improve services for young people from Wales at risk of becoming involved in the youth justice system'.
 The review of the youth justice system notes the “uneasy division between centrally and locally-held responsibilities”. It considers the feasibility of devolving the budget and commissioning responsibility for youth custody to local areas or regional bodies and the Welsh Government to give local areas “greater flexibility to design and manage the system to fit with their priorities and needs.”

6.2
Use of restraint in the secure youth estate in England and Wales
(list of issues para 19)
In Children's rights in the UK, the EHRC raised the following concerns:

· There has been a marked increase in the rate of restrictive physical interventions per 100 young people in the secure youth estate in England and Wales.
· Current guidelines specify that restraint can be used to promote good order and discipline in Young Offenders Institutions (YOIs).
The low level of implementation of the 'Minimising and managing physical restraint' system (MMPR), a behaviour management approach developed to reduce the use of physical force in the secure youth estate.

64 Since the publication of Children's rights in the UK in August 2015, the sixth annual report by the UK National Preventive Mechanism (NPM) and Her Majesty's Inspectorate of Prisons (HMIP) of their review of the early implementation of MMPR in England and Wales has been published.

65 Figures provided by the Ministry of Justice and the Youth Justice Board show that recorded rates of restraint have increased to a five-year high across the secure estate for children and young people.
 The number of injuries caused to children by the use of restraint is far higher than the figures released by the Youth Justice Board. In 2013/14, the Youth Justice Board initially stated that the use of restraint caused injuries to young people in 120 cases.
 Following a parliamentary question, it was revealed that the use of restraint had actually caused injuries to children in 658 cases in 2013/14.

66 HMIP's review emphasises that the implementation of MMPR is taking place in the context of a substantial fall in the number of children in custody, meaning that Young Offenders Institutions and Secure Training Centres “now hold an even more concentrated mix of children […] with more challenging behaviour and complex needs than in the past.”

HMIP welcomed “the significant improvements that [MMPR] has brought to the national oversight of restraint and the greater focus on communication and de-escalation as part of a wider approach to behaviour management”, but raised a number of concerns:

· Many children in YOIs and STCs were unable to identify any difference between their experience of MMPR and previous behaviour management systems in terms of attempts made to reduce the incidence of restraint or actual restraint practice.
· Effective relationships between staff and detainees, which serve to de-escalate volatile incidents and minimise the number of children who experience restraint, were more difficult to establish in YOIs, which are larger than STCs and have lower staffing levels. In contrast, STC staff felt they had the time to form positive relationships with the children living on their unit.
· CCTV footage demonstrated poor de-escalation techniques.
Health care staff did not always undertake a physical examination of a child after the use of restraint.
67 The National Preventive Mechanism also found that in STCs, isolation often occurred following the use of restraint, and alternative means of managing disturbed behaviour included increased use of medication (chemical restraint), or the use of restraining garments (prolonged manual restraint or mechanical restraint).

The continued and increasing use of restraint on children in detention raises serious concerns about the UK's implementation of Article 37(c) of the CRC, which protects the right of children deprived of their liberty to be treated with humanity and respect for their inherent dignity. Although policy guidelines state that restraint should only ever be used against children as a last resort,
 these guidelines are not consistently followed in practice. The ability for officials to use restraint in circumstances where a child does not pose an imminent threat of injury to him or herself or others, and to use restraint where other means of control have not been exhausted, is a particular concern.
6.2.1
Allegations of abuses in privately-run secure training centres

68 In January 2016, a documentary was aired on BBC which made a number of allegations of abuse at the Medway secure training centre (STC) in Kent.
 The STC is run by G4S, a private security company. Staff members in the centre have been accused of abusing children under their care, including through the unnecessary and excessive use of physical restraint, and of falsifying records of their use of force.
 The Youth Justice Board has responded by increasing monitoring and support available to children and young people at three STCs currently run by G4S.

In a subsequent inspection of Medway STC, HMIP found that the immediate response to the allegations was in line with safeguarding procedures, but highlighted significant concerns in relation to:

· the fact that a number of staff must have been aware of unacceptable behaviour; 

· the failure of managerial oversight to protect young people from harm; and

poor practice being carried out in areas not covered by CCTV.

6.3
Segregation in the Youth Justice System in England and Wales
(list of issues para 19 and part III, para 2(n))
69 In Children's rights in the UK, the EHRC highlighted the high incidence of segregation and the fact that all forms of youth justice permit its use, including ‘for purposes of good order and discipline’.
 The EHRC reflected findings of the National Preventive Mechanism that some children in Young Offenders Institutions spend 22 hours or more in their cells each day for considerable periods. This constitutes solitary confinement
 and poses risks to the mental health of children.

70 Since then, the Children’s Commissioner for England has found an even higher incidence of the use of segregation in England, with around a third of those detained subject to its use.
 This is not reflected in the statistical information provided by the UK Government in its response to the UN CRC's list of issues.
 The Children’s Commissioner's findings raise the question as to whether the secure estate is capable of adequately safeguarding imprisoned children and promoting their reintegration into mainstream society.
Analysis by the Children's Commissioner for England found that children with certain characteristics are at increased risk of isolation: 
· Black and mixed heritage children are three times as likely to be subjected to isolation as children in the White British and White (Other) groups.
· Children with a recorded disability are two-thirds more likely to be subjected to isolation compared with children with no disability.
· Looked-after children are almost two-thirds more likely to be subjected to isolation compared with other children.
Children assessed as a suicide risk are 42% more likely than other children to be subjected to isolation
.

71 UN CRC has held that solitary confinement as a disciplinary measure is a violation of article 37 CRC and must be strictly forbidden.
 The OCC report concluded that isolation was most appropriately used in secure children's homes and least appropriately used in YOIs.
 Secure Training Centres, and particularly secure children's homes, tend to use isolation as a ‘cooling off’ mechanism, working towards reintegration at the earliest point possible. Within Young Offenders Institutions, it is more often used as a punishment, with less emphasis on ensuring its use for the minimum necessary period.
Section 7
Special protection measures: Immigration and asylum (Article 22 CRC)
7.1
Age assessment of asylum seekers (list of issues para 18)
72 Home Office (HO) policy on assessing the age of asylum applicants states that applicants who have no documentary evidence as to their age will be “treated as children unless their physical appearance/demeanour very strongly suggests they are significantly over 18.”

73 This policy allows immigration officials, who receive no training on age assessments, to make a visual assessment of age. The Royal College of Paediatrics and Child Health has characterized the guidance to immigration staff as “unsafe and unhelpful” and has emphasized that age assessment should only be made in the context of a holistic examination of the child.
 The EHRC has applied to intervene in a judicial review to challenge the lawfulness of the HO's policy.
 It will argue that the detention of a person who is in fact a child on the basis of a demonstrably unreliable age assessment is arbitrary and as such infringes Article 5(1) of the European Convention on Human Rights which protects the right to liberty and security. The case will be heard in October 2016.
74 It is the position of the EHRC that the HO policy of assessing the age of asylum seekers on the basis of their physical appearance cannot be said to be scientific, child-sensitive or fair, nor does it accord the individual the benefit of the doubt in age-disputed cases. As a result, the policy risks bringing the UK Government in breach of its obligations under Article 22 CRC, as detailed in the CRC's General comment number 6.
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