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[bookmark: _Toc116583227]I. Introduction

1. The present report of the PDO evaluates the implementation of the International Convention on the Elimination of All Forms of Racial Discrimination (hereinafter ICERD) by the government of Georgia. In particular, it comments on and assesses some of the implementation measures mentioned in the combined ninth and tenth periodic reports (hereinafter the State Report) submitted by Georgia to the Committee on the Elimination of Racial Discrimination (hereinafter CERD). 
[bookmark: _Toc116583228]II. Implementation of the Concluding Observations of the Committee
[bookmark: _Toc116583229]
Recommendations (7) – (9) – anti-discrimination legislation and fight against hate speech
Legislation
2. The current Code of Administrative offences is seriously flawed in that it does not include a discriminatory motive (whether racial or homophobic or based on other status or characteristic) as a circumstance aggravating administrative penalty.  Thus, it is not possible to reveal and establish a discriminatory motive in cases which are classified as administrative offences.[footnoteRef:1] This greatly complicates the maintenance of statistics on alleged hate motivated offences and increases the likelihood that illegal hate acts will be left beyond attention. The Public Defender issued recommendation to the Parliament of Georgia to amend the Code of Administrative Offenses and define the discriminatory motive of the offense as a qualifying circumstance.[footnoteRef:2] However, this recommendation has not been implemented yet. 
 [1:  Alternative Report of the Public Defender of Georgia on the 2021 Reports by the Ministry of Justice concerning enforcement of decisions issued by the European Court of Human Rights and the UN Committee on the Elimination of Discrimination against Women, 2022, page 13, available at: < https://bit.ly/3L1xCrL > [last accessed 11.10.2022].]  [2:  Ibid, page 38.] 

Strengthening Response Mechanism
3. In paragraph 13 of the State Report the Government refers to adoption of the Law of Georgia on the State Inspector Service (hereinafter SIS) in 2019 and the SIS operational principles, competencies, and guarantees defined by this law.[footnoteRef:3]  Based on monitoring of activities of the SIS, the PDO concluded that the investigations conducted by the SIS met the standards of an effective investigation.[footnoteRef:4]  At the same time, the PDO consistently referred to shortcomings in the legal framework of functioning of the SIS.  For example, the SIS was largely dependent on the prosecutor in the investigation process.[footnoteRef:5]  Thus, in the view of the PDO, the SIS needed strengthening of its independence and effectiveness. However, instead of improving the SIS regulatory framework, the Parliament of Georgia adopted legislative amendments in an expediated manner, abolishing the position of State Inspector and the State Inspector Service and establishing two separate state agencies: Special Investigation and Personal Data Protection Services.[footnoteRef:6] The amendments terminated the term of office of a head of an independent state body elected for a fixed period without substantive and wide consultations, prior warning or a reasoned argument with respect to her professional activities. This can have a chilling effect on other state bodies which will fear that if their opinions don’t comply with the interests of the government, their institutions will be abolished.  Furthermore, the OSCE/ODIHR legal opinion, prepared at the request of the PDO, assessed the amendments negatively, stating that “contrary to international standards, amendments to the law on the State Inspector’s Service were rushed through the Parliament of Georgia without consultation”.[footnoteRef:7] As to the newly established Special Investigation Service, the OSCE/ODIHR legal opinion reads that “expansion of mandate to a range of additional offenses and to potentially cover those committed by any individual risks seriously diluting the important focus of the institution in combatting the impunity of law enforcement officials”.[footnoteRef:8] Moreover, certain crimes committed by the prosecutors fall outside the mandate of the Special Investigation Service. The amendment also fails to provide sufficient guarantees for the institutional independence of both of the newly established bodies.[footnoteRef:9] [3:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §13.]  [4:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, pages 10, 48, available at: < https://bit.ly/3PgjoX2 > [last accessed 03.10.2022].]  [5:  Special Report of the Public Defender of Georgia, “Effectiveness of the investigation of inhuman treatment cases”, 2019, pages 4-5, 35, available at: <https://rb.gy/bdsutp  > [last accessed 03.10.2022].]  [6:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 96.]  [7:   OSC/ODIHR, Opinion on the Legislative Amendments on the State Inspector’s Service of Georgia, 18 February 2022, page 2, available at: https://bit.ly/3CtPpqo [last accessed 03.10.2022].]  [8:  Ibid, page 19.]  [9:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 96.] 

[bookmark: _Hlk116468647]4. In 2018 the Public Defender addressed the General Prosecutor of Georgia and the Minister of Interior with a general proposal to create a structural unit in the existing investigative system responsible for investigating hate crimes, which will be staffed with the aim of preventing crimes committed against vulnerable groups and conducting timely and effective investigations. It should be noted that in the framework of the UN Universal Periodic Review in 2nd [footnoteRef:10] and 3rd cycles[footnoteRef:11] Georgia received a recommendation to establish a special structural unit to investigate hate crimes. The European Commission against Racism and Intolerance (ECRI) in its 2016 report on Georgia also addressed this issue.[footnoteRef:12] In addition, in its decisions in Identoba and others group v. Georgia the Committee of Ministers of the Council of Europe constantly calls on the Georgian Government, to establish a specialized investigative unit within the police in order to carry out effective investigations into hate crimes.[footnoteRef:13] It is noteworthy, that the Human Rights Protection and Quality Monitoring Department of the Ministry of Internal Affairs referred in paragraphs 14-16 of State Report, which monitors the investigation of crimes committed on discriminatory grounds is not equipped with an investigative function. Accordingly, this recommendation cannot be considered implemented by referring to the existence of this department.  [10:  Recommendation - 118.10]  [11:  Recommendation - 148.73]  [12:  ECRI Report on Georgia 2016, page 34, §13, Available at: < https://bit.ly/3Cpq3ZS >]  [13:  Decisions of the Committee of Ministers, § 6-decision of 2021; § 7- decision of 2020; § 10 - decision of 2019; available at: < https://bit.ly/3yzNu1w > [last accessed 12.10.2022].] 


5. In the context of strengthening response mechanism, the State Report also refers to the Service of Coordinator of a Witness and Victim Protection within the Prosecutor’s Office and its participation in the criminal law procedures including those related to hate crime cases.[footnoteRef:14] While the PDO generally welcomes the existence of this Service, it is concerned with insufficient effectiveness of its involvement in the criminal proceedings caused by a low number of coordinators. In particular, there were only 18 coordinators employed by the General Prosecutor’s Office nationwide while the Ministry of Internal Affairs employed only 14 coordinators according to the letters received from this body in January and February 2022.[footnoteRef:15]  This number is clearly insufficient if one looks at the statistics on hate crimes provided in a report by the Ministry of Justice of Georgia: prosecution began against 834 individuals in cases of crimes committed with intolerance motive and 895 persons were recognized as victims in 2021.[footnoteRef:16]   [14:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §21.]  [15:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 120.]  [16:   The Ministry of Justice of Georgia, 2021 Report on enforcement of judgments/decisions rendered by the European Court of Human Rights against Georgia (ongoing cases), 2022, page 52, available at: https://bit.ly/3E94ChV [last accessed 03.10.2022].] 

Raising awareness of representatives of law-enforcement bodies
6. In terms of awareness raising on issues of non-discrimination, it is important to support counter-narrative against racial discrimination. Public officials and figures bear special responsibility to avoid and condemn racist rhetoric and promote tolerance and equality. According to the General Recommendation N35 by the CERD, “formal rejection of hate speech by high-level public officials and condemnation of the hateful ideas expressed play an important role in promoting a culture of tolerance and respect”[footnoteRef:17] and “racist expressions emanating from such authorities or institutions are regarded by the Committee as of particular concern, especially statements attributed to high-ranking officials”.[footnoteRef:18] Unfortunately, there have been several instances of racist expressions or statements encouraging discrimination by public figures. To name an example, MP and member of the ruling party Nino Tsilosani referred to the Christian and Muslim communities as Georgians and Muslims during the events related to the conflict around construction of a mosque in the village of Buknari.[footnoteRef:19] Moreover, Zaza Abashidze, Director of the National Center of Manuscripts, responded to the lockdown imposed on Marneuli-Bolnisi, districts populated by Azerbaijani-speaking people, during the first wave of the novel coronavirus, by posting a statement on Facebook, saying that “They should be locked up in the village and die out к ебённой матери!".[footnoteRef:20] When speaking of the conflict between ethnic Georgians and Azerbaijanis on May 16 and 17 2021 in Dmanisi, MP and the chairperson of the Parliament’s Culture Committee, Eliso Bolkvadze said that she was sure that the issue would be resolved in a “friendly atmosphere between the two countries”.[footnoteRef:21] Such statements may have the effect of encouraging discrimination and division of the society instead of promoting equality and tolerance.  [17:  Committee on the Elimination of Racial Discrimination, General recommendation No. 35 Combating racist hate speech, CERD/C/GC/35, 26 September 2013, §37]  [18:  Ibid, §22.]  [19:  Special Report of the Public Defender of Georgia on Combating and Preventing Discrimination and the State of Equality 2020, page 38, available at: https://bit.ly/3SOUmzI [last accessed 10.03.2022].]  [20:  Ibid.]  [21:  Special Report of the Public Defender of Georgia on the Situation of Equality and Combating and Preventing Discrimination 2021, Tbilisi 2022, page 42, available at: https://bit.ly/3LYxuLX [last accessed 10.03.2022].] 

Raising public awareness
7. The State Report describes various measures and events conducted to raise awareness on anti-discrimination legislation and discrimination-related issues among different target groups in the society.[footnoteRef:22] While the PDO appreciates these efforts, the knowledge of the general public on matters concerning equality and discrimination remains weak. In this connection, the PDO would like to refer to the report on changes in the public’s attitudes towards hate speech, hate crime, and discrimination between 2018 and 2021 in Georgia conducted for the Council of Europe project “Fight against Discrimination, Hate Crimes and Hate Speech in Georgia“.[footnoteRef:23] The report states that “there has been little if any change in terms of awareness of Georgian legislation against discrimination, hate crime, and hate speech. Knowledge of and appreciation of existing redress mechanisms and their effectiveness also remain stagnant”.[footnoteRef:24] Thus, the Georgian government has not fully fulfilled the CERD’s recommendation to “adopt targeted measures to raise awareness of the standards and norms enshrined in the new anti-discrimination legislation among the public at large, and among communities at particular risk of being discriminated against, such as Roma, non-citizens, and national, ethnic and ethno-religious minorities”.[footnoteRef:25] [22:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §§ 49-65.]  [23:  Hate Crime, Hate Speech and Discrimination in Georgia: Attitudes and Awareness, Report of Public Survey conducted for the Co-operation Project “Fight against Discrimination, Hate Crimes and Hate Speech in Georgia”, 2022, available at:  https://rm.coe.int/book-eng/1680a583d0 [last accessed 03.10.2022].]  [24:  Ibid, page 49.]  [25:  Committee on the Elimination of Racial Discrimination, Concluding observations on the sixth to eighth periodic reports of Georgia, CERD/C/GEO/CO/6-8, 22 June 2016, §7.] 

8. In the context of raising public awareness, the State Report states that the State Agency for Religious Issues permanently conducts trainings to strengthen inclusivity and cooperates intensively with all religious organizations existing in Georgia and promotes dialogue with them.[footnoteRef:26] Officially, the Agency is a legal entity under public law, which carries out informational, research, scientific-educational and recommendation activities in the field of religion for the Government of Georgia and the Prime Minister of Georgia.[footnoteRef:27] However, the role of the State Agency for Religious Issues in protecting religious freedom is still unclear.[footnoteRef:28] The establishment of the Agency attracted criticism by a significant number of human rights organizations and religious associations.[footnoteRef:29] Some NGOs working on religious matters have even demanded its abolition in light of its problematic mandate and a considerable number of religious associations do not trust the Agency.[footnoteRef:30] The PDO and NGOs working on religious issues consider the Agency to be a source of increased threat of interference in and control of the internal affairs of religious associations by the state.[footnoteRef:31] It is also noteworthy that on March 1, 2016, the European Commission against Racism and Intolerance (ECRI) expressed serious concern on the work of the Agency and called upon the government to instruct the Agency to  actively cooperate with the Council of Religions under the Public Defender.[footnoteRef:32] However, the Commission (ECRI) later assessed that its recommendation had not been implemented, as the Agency did take appropriate steps to cooperate with the Council of Religions.[footnoteRef:33] [26:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §§ 60-61]  [27:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2020, page 171, available at: https://bit.ly/3Ca7xEK [last accessed 03.10.2022].]  [28:  Ibid.]  [29:  Ibid, page 172.]  [30:  Ibid. ]  [31:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 127.]  [32:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2020, page 172.]  [33:  Ibid.] 

Fight against intolerance and racism in the education sector and higher education and science
9. The State Report describes measures taken to fight against intolerance and racism in the education sector including higher education institutions.[footnoteRef:34]  In fact, the Report notes that “higher education institutions focus on human rights education in their programs”.[footnoteRef:35] In this connection, it should be noted that the PDO conducted a study on teaching human rights in undergraduate law courses at higher education institutions.  The study revealed that in most cases human rights are taught through only one compulsory course.[footnoteRef:36] Moreover, the Georgian-language textbooks used to teach those courses are outdated in some cases.[footnoteRef:37] Similarly, using a comparative method to teach human rights law is also uncommon.[footnoteRef:38] In particular, most programs do not include a compulsory course dedicated to European human rights law.[footnoteRef:39]  Lastly, in most instances, teaching and learning are entirely theoretical and not oriented on the development of practical skills of students.[footnoteRef:40] [34:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §§ 66-77.]  [35:  Ibid, §75.]  [36:  Special Report of the Public Defender of Georgia on Teaching Human Rights Law at Higher Education Level in Georgia, 2021, page 46, available at: < https://bit.ly/3COXDtq > [last accessed 11.10.2022].]  [37:  Ibid.]  [38:  Ibid.]  [39:  Ibid.]  [40:  Ibid.] 

[bookmark: _Toc116583230]Recommendation (11) – Disaggregated data

10. It is noteworthy that the Public Defender positively assesses the steps taken to produce statistics and publish a unified report on the crimes committed on the grounds of intolerance. However, at the same time, it should be noted that there is a need to analyze the risk factors causing hate crime and also the circumstances that prevent its detection.


[bookmark: _Toc116583231]Recommendations (12) – (13) – National or ethnic minorities   

Education and the state language
11. The State Report describes various measures undertaken to ensure access to high-quality education for ethnic minorities and improve the level of the state language knowledge.[footnoteRef:41] While the PDO welcomes these efforts, it is nevertheless concerned about challenges persisting throughout past years, such as: lack of a unified conceptual approach and vision, training of bilingual teachers, provision of educational institutions with appropriate training and methodological programmes, auxiliary textbooks and necessary material-technical resources.[footnoteRef:42] According to the State Report, the national curriculum is available in languages of ethnic minorities.[footnoteRef:43] However, certain textbooks are still not available in languages of ethnic minorities. In particular, no effective measures have been taken to develop and publish native language and literature textbooks for Armenian, Azerbaijani or Russian-language schools of Georgia and to ensure teaching these (school) subjects with textbooks published in Georgia.[footnoteRef:44] Moreover, development of language textbooks for small ethnic minorities (Ossetian, Chechen, Khundzuri/Avaric, Udi, Assyrian, and Kurdish/Kurmanji) remains to be a problem as well.[footnoteRef:45] In terms of knowledge of the state language, the visits paid by representatives of the PDO to the regions populated by ethnic minorities revealed the need of strengthening the popularization of official language learning among adult population.[footnoteRef:46] At the same time, schoolchildren expressed dissatisfaction with the education quality.[footnoteRef:47] As to access to higher education, the State Report mentions the programme “1+4” providing a simplified enrollment procedure.[footnoteRef:48] In this connection, the PDO would like to pay attention to the large proportion of students who enroll at universities using this simplified procedure but do not receive state funding due to the amount of funds allocated to the relevant language groups.[footnoteRef:49] Moreover, according to the order of the Minister of Education and Science of Georgia, beneficiaries of the Georgian language education programme are not covered by funding of those programme directions, in which tuition fees are fully funded by the State.[footnoteRef:50] Such an exclusion from state funding as well as insufficient amount of funding often makes higher education inaccessible for ethnic minority students.[footnoteRef:51] Thus, the PDO has been pointing out for years that it is important for the State to increase funding for students. [41:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §§ 89-99.]  [42:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 240.]  [43:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §90.]  [44:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 240.]  [45:  Ibid, page 241.]  [46:  Special Report of the Public Defender of Georgia on the Situation of Equality and Combating and Preventing Discrimination, 2022, page 20.]  [47:  Ibid.]  [48:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §91.]  [49:  Special Report of the Public Defender of Georgia on the Situation of Equality and Combating and Preventing Discrimination, 2022, page 21; Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 241.]  [50:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 241.]  [51:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2020, page 322.] 


Political Participation
12. In terms of political participation of ethnic minorities, the State Report claims that “their representatives in the local self-governments are proportional to the population composition”.[footnoteRef:52] However, the PDO would like to note that members of ethnic minorities are not proportionally represented in local self-governments in regions densely populated by national minorities.[footnoteRef:53] For example, in 2021 only 36% of the employees of the Marneuli Town Hall were representatives of national minorities, whereas representatives of national minorities constitute 91.4% of the population of the Marneuli municipality.[footnoteRef:54] Similarly, only 14% of those employed in the Town Hall of Bolnisi municipality represented national minorities which constitute 69.1% of the population there.[footnoteRef:55] Moreover, National minorities are still very rarely represented and/or not represented at all in central government bodies (except for the Office of the State Minister for Civic Equality and Integration).[footnoteRef:56] [52:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §105.]  [53:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia, 2021, page 239.]  [54:  Ibid.]  [55:  Ibid.]  [56:  Ibid.] 

13. In the context of political participation, the State Report reads that “since 2017 community-consultative councils operate at the offices of the administration of the state representative/governors in Kakheti and Kvemo Kartli regions that ensure engagement of ethnic minority representatives in the decision-making process”.[footnoteRef:57] The Council of National Minorities under the auspices of the PDO has assessed the work of the aforesaid consultative councils negatively. In particular, according to the Council of National Minorities, these consultative councils do not sufficiently ensure regular dialogue between the representatives of national minorities and the state.[footnoteRef:58] Furthermore, these councils usually have civic engagement functions and are not designated to act as minority consultation mechanisms.[footnoteRef:59] Moreover, their mandate is rather ambiguous.[footnoteRef:60] Thus, the PDO considers that no effective institutionalized consultative mechanisms have been established for minorities at the executive level and no effective steps were taken to strengthen the existing mechanisms.[footnoteRef:61]  [57:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §106.]  [58:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2020, page 320.]  [59:  Ibid.]  [60:  Ibid.]  [61:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 238.] 

Access to employment and economic empowerment
14. In terms of access to employment and economic empowerment, the State Report mentions various employment facilitation programmes.[footnoteRef:62] In this connection, the PDO has assessed employment support programmes of the Social Service Agency and the internship in civil service for the beneficiaries of the Georgian language programme (“1+4 programme”) as a fragmental and thus insufficient intervention to solve the problems in employment of ethnic minorities.[footnoteRef:63] [62:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §§ 116-117.]  [63:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 239.] 

Healthcare
15. According to the State report “ethnic minorities in the regions densely inhabited by ethnic minorities have access to information on state healthcare programmes and social benefits, various disease, and their prevention and information materials are available in minority languages”.[footnoteRef:64] However, a study by the PDO has revealed that women and groups from non-dominant ethnic groups face significant challenges in accessing sexual and reproductive health services.[footnoteRef:65] One of the challenges is the lack of relevant information caused by lack of comprehensive education on human sexuality at schools and limited access to information in a language which girls and women from non-dominant ethnic groups understand.[footnoteRef:66] Other factors hindering access to reproductive and sexual health services include scarcity of state sexual and reproductive health programs and services, non-inclusiveness, low-quality, administrative problems and lack of gender-sensitivity of the available services and programs.[footnoteRef:67] [64:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §125.]  [65:  Special Report of the Public Defender of Georgia, Assessment of Sexual and Reproductive Health and Rights of Women and Girls from Nondominant Ethnic Groups in Georgia, 2022, available at: < https://bit.ly/3CYWgc1 > [last accessed 11.10.2022].]  [66:  Ibid, page 5.]  [67:  Ibid, page 6.] 

Due to the language barrier, members of non-dominant ethnic groups are unable to properly enjoy health care services. Members of ethnic minorities are forced to ask their family members, relatives or friends to accompany them and help in communicating with doctors, which, of course, is associated with additional risk factors.[footnoteRef:68] [68:  Special Report of the Public Defender of Georgia on the Situation of Equality and Combating and Preventing Discrimination, 2022, page 21.] 

Access to media and information
16. The State Report also addresses access to media and information for ethnic minorities, including the activities of the Georgian Public Broadcaster in this respect.[footnoteRef:69] Despite the activities of the Public Broadcaster, the PDO would like to note that the practice of disseminating information in the languages of national minorities mainly through the online platform remains problematic, since residents of regions populated by national minorities have limited access to the internet.[footnoteRef:70] A clear illustration of this issue is the online platforms statistics provided by the Public Broadcaster itself.  According to the statistics, the simultaneously interpreted Moambe programme had only 500-1500 views daily in 2021.[footnoteRef:71] [69:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §142.]  [70:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 242.]  [71:  Ibid.] 

[bookmark: _Toc116583232]Recommendation (17) – Persons who were forcibly removed during USSR

17. The State Report also addresses the matter of repatriation of the persons forcibly displaced by the Former USSR from the Georgian SSR. The State Report mentions the Strategy on Repatriation of Persons Involuntarily Displaced by the Former USSR from the Georgian SSR in the 1940s approved by the Government of Georgia on September 12, 2014.[footnoteRef:72] However, the PDO would like to note that the Strategy only applies to the group of persons who have already obtained repatriate status and/or Georgian citizenship.[footnoteRef:73] According to the State Report, 494 persons with the status of a repatriate applied for Georgian citizenship and acquired Georgian citizenship which has not taken effect yet.[footnoteRef:74] Meetings held with community members in various regions and studies conducted by human rights organizations show that some Meskhetians are unable to receive citizenship as they missed the deadline for the simplified procedure, while other citizenship procedures pose insurmountable barriers for them, including,  the lack of knowledge of the language, citizenship of another country, lack of the history of living permanently and continuously in Georgia.[footnoteRef:75] In turn, not having citizenship creates social and legal problems for Meskhetians, such as difficulty in accessing public services, including health care programmes.[footnoteRef:76] The ratio of people deported from Georgia in 1944 (up to 20,000 families) to the Meskhetians who received Georgian citizenship after returning to Georgia (494 persons) indicates that the repatriation process of the Meskhetian community cannot be considered complete.[footnoteRef:77] A similar assessment was reflected in the opinions of the Advisory Committee on the Framework Convention for the Protection of National Minorities in 2019, emphasizing that in reality, only a very small number of deported Meskhetians returned to Georgia.[footnoteRef:78] The Advisory Committee called on Georgia to continue its efforts to facilitate the voluntary return of deported Meskhetians.[footnoteRef:79] [72:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §200.]  [73:  Special Report of the Public Defender of Georgia on the Situation of Equality and Combating and Preventing Discrimination, 2022, page 26.]  [74:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §205.]  [75:  Special Report of the Public Defender of Georgia on the Situation of Equality and Combating and Preventing Discrimination, 2022, page 25.]  [76:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 243.]  [77:  Special Report of the Public Defender of Georgia on the Situation of Equality and Combating and Preventing Discrimination, 2022, page 25.]  [78:  Advisory Committee of the Framework Convention for the Protection of National Minorities, Opinion on Georgia, 2019, §43, available at: < https://rb.gy/g0rx5r > [last accessed 11.10.2022]. ]  [79:  Ibid, §48.] 

[bookmark: _Toc116583233]Recommendation (21) – Asylum-seekers

[bookmark: _Hlk117067283]Compliance of the Law of Georgia on International Protection with international standards
18. The State Report claims that the Law of Georgia on International Protection “fully complies with the 1951 Geneva Convention Related to the Status of Refugees”.[footnoteRef:80] However, the PDO considers that regulation regarding imposition of criminal liability for illegal border-crossing contradicts both the 1951 Geneva Convention as well as the Constitution of Georgia. As the State Report reads, “in the case of the illegal entry into or stay in the territory of Georgia of an alien or a stateless person, he/she shall immediately apply to the state agency with a request for international protection. In such case he/she shall be released from criminal liability in accordance with Article 7 of the Law on International Protection”.[footnoteRef:81] However, the same article stipulates that if a person is not granted refugee status, humanitarian status or temporary protection after reviewing the application, he/she will face criminal liability for entering the territory of Georgia illegally.[footnoteRef:82] As the PDO considers this provision unconstitutional, it filed a constitutional lawsuit last year.[footnoteRef:83] The PDO finds that the disputed provision contradicts the constitutional norm establishing the right to asylum as well as the norm of the Convention relating to the Status of Refugees establishing the exemption for refugees from criminal liability for illegal border crossing.[footnoteRef:84] While the act (of crossing the border) itself and the circumstances excluding liability are not decisive for the imposition of criminal liability, but rather how the relevant body will subsequently make a decision on a person's request for international protection, the person is not guaranteed exemption from criminal liability, and he/she may be subject to punishment for reasons independent of him/her. As a result, in such circumstances, a person may refuse to apply for asylum and thus remain without the benefit of the right to asylum.[footnoteRef:85] Moreover, the PDO identified cases of violation of article 7 of the Law on International Protection in practice. In particular, according to the interrogation scripts, two Turkish citizens, placed in a penitentiary institution on charges of illegally crossing the Georgian state border, sought asylum during their detention at the border.[footnoteRef:86] According to the Ministry of Internal Affairs, their registration of the Turkish citizens as asylum seekers was not proven and this served as basis for their criminal prosecution.[footnoteRef:87] However, the border police were obliged to release the detainees as soon as they received/identified their requests for international protection and to inform the Migration Department of their applications.[footnoteRef:88] Thus, the PDO considers the detention of the Turkish citizens illegal. In 2022, the PDO has continued to study similar cases in terms of availability of the asylum procedure and potential violations of the principle of exemption from criminal liability. These cases involve citizens of Afghanistan, Iran and Morocco, who have stated that they are still being prosecuted for violating the law despite having requested asylum.[footnoteRef:89] [80:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §219.]  [81:  Ibid, §226.]  [82:  Article 7 paragraph 4 of the Law on International Protection, available at: < https://bit.ly/3ytgesD > [last accessed 12.10.2022].]  [83:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 273; The constitutional complaint submitted by the Public Defender of Georgia against the Parliament of Georgia is available at: < https://bit.ly/3Cn5ZqZ [last accessed 12.10.2022].]  [84:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 273.]  [85:  The Special Report of the Public Defender of Georgia on Human Rights Situation of Asylum Seekers and Persons having International Protection in Georgia, forthcoming.]  [86:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 273, footnote 1152.]  [87:  Ibid.]  [88:  Ibid.]  [89:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 273.] 

Fair and efficient asylum procedure
19. The maximum term for reviewing and deciding applications is 21 months. In practice, compliance with this term is problematic. According to the official statistics, the number of those asylum seeker cases in which the review and decision-making took more than 21 months is increasing.[footnoteRef:90] If one also takes into account the time needed for litigation in the courts of first and second instance, it becomes clear that the period for decision-making on granting asylum is unreasonably protracted and deprives an asylum seeker of the opportunity to enjoy various rights and places him in legal uncertainty for long time.[footnoteRef:91]  [90:  The Special Report of the Public Defender of Georgia on Human Rights Situation of Asylum Seekers and Persons having International Protection in Georgia, forthcoming.]  [91:  Ibid.] 

20. In terms of the accessibility and fairness of the asylum procedure, it is important that asylum seekers are provided with the information about the procedure in a language they understand. In this connection, the State Report reads that “The state agency shall ensure the translation of information for an alien or a stateless person into a language understandable for him/her”.[footnoteRef:92] However, the PDO’s report has found that provision of translation is one of the challenges of an interview procedure within the asylum system. The PDO monitoring reveals that, in some cases, translators who have not had trainings/preparations needed specifically for the asylum procedure have work on forms and review procedures.[footnoteRef:93] It is important that the asylum seekers receive service from qualified translators during every step of the asylum procedures. [92:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §227.]  [93:  The Special Report of the Public Defender of Georgia on Human Rights Situation of Asylum Seekers and Persons having International Protection in Georgia, forthcoming.] 

21. As the State Report mentions persons with special needs in the context of asylum procedures,[footnoteRef:94] the PDO would also like to address this matter. In particular, the monitoring by the PDO has revealed that the needs of persons with disabilities are invisible to the system at all stages of the international protection procedure.[footnoteRef:95] Under the current regulations it is possible to identify asylum seekers with disabilities and record the relevant data, however, unfortunately, this does not take place.[footnoteRef:96] In addition, at the stage of seeking international protection, the disability identification process is not structured according to the types of disability.[footnoteRef:97] Consequently, it does not serve the determination of the measures necessary for reasonable accommodation for each person from the outset.[footnoteRef:98] Moreover, there is a need to raise the awareness of both state and other services and institutions working with persons with disabilities seeking asylum or international protection.[footnoteRef:99] [94:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §221, §227.]  [95:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 276.]  [96:  Ibid.]  [97:  Ibid.]  [98:  Ibid.]  [99:  Ibid.] 

22. In terms of asylum procedure, the State Report states that a potential threat to the state security of Georgia may be a reason for rejecting the application on international protection.[footnoteRef:100] The State refers to the decision on refusal as “well-grounded”.[footnoteRef:101] Contrary to this statement, the PDO considers the quality of substantiation of such decisions problematic. In particular, there were cases of rejecting applications of citizens of countries where human rights violations and hostilities were taking place.[footnoteRef:102] In such cases, the individual administrative-legal acts issued by the Ministry of Internal affairs rejecting the application on grounds of threat to state security were based on the recommendation by the State Security Service.[footnoteRef:103] In cases of such decisions, the Ministry of Internal Affairs unconditionally takes into account recommendations by the State Security Service and ignores individual circumstances of the case.[footnoteRef:104] As  such decisions do not contain substantiation regarding factual circumstances, it is impossible to assess whether a violation of the rights of an asylum seeker or discrimination has taken place.[footnoteRef:105]  [100:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §230.]  [101:  Ibid.]  [102:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 272.]  [103:  Ibid, pages 272-273.]  [104:  Ibid, page 273.]  [105:  The Special Report of the Public Defender of Georgia on Human Rights Situation of Asylum Seekers and Persons having International Protection in Georgia, forthcoming.] 

[bookmark: _Toc116583234]III. Implementation of other obligations under the Convention
[bookmark: _Toc116583235]Article 6. Judicial Reform and Mediation

23. The State Report refers to the reforms increasing independence and accountability of the judiciary and the High Council of Justice.[footnoteRef:106] Despite these reforms, acute challenges remain in ensuring an independent, impartial and transparent judicial system in Georgia. An influential group of judges within the judiciary, in agreement with the ruling political party, administers the judiciary authority under corporate influences.[footnoteRef:107] In particular, the members of the High Council of Justice (hereinafter the Council) are appointed and dismissed at the decision of the aforesaid group. [footnoteRef:108] This calls the independence and impartiality of the Council into question. The Council which is a collegiate body responsible for court administration, seems to make decisions based on some informally pre-agreed, pre-coordinated rules, which completely undermine the entire reason of having a collegiate body making decisions based on pluralism, discussion and consensus/agreement. Indeed, a monitoring report by the PDO has clearly showcased preliminary agreement of certain members of the Council in the process of the voting.[footnoteRef:109] Over the years, the transparency of the High Council of Justice has been steadily diminishing.[footnoteRef:110] The Council applies an isolationist and closed approach in its decision making and this reinforces the suspicion that significant decisions are taken informally by an influential group.[footnoteRef:111] Moreover, the monitoring of the judiciary system over the years shows that the Council maintains influence over regular judges via court chairpersons appointed by the Council.[footnoteRef:112]  This concentration of power within the Council and the need for counter-measures has also been noted by international partners, such as the UN Human Rights Committee[footnoteRef:113] and the OSCE/ODIHR.[footnoteRef:114]  [106:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §289, §291.]  [107:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 76.]  [108:  Ibid, pages 77-78.]  [109:  Ibid, page 76.]  [110:  Ibid.]  [111:  Ibid.]  [112:  Ibid, page 77.]  [113:  The Human Rights Committee, Concluding observations on the fifth periodic report of Georgia, 27 July 2022, CCPR/C/GEO/CO/5, §§ 37-38.]  [114:  OSCE/ODIHR, Fourth Report on the Nomination and Appointment of Supreme Court Judges in Georgia, August 2021, page 13, available at: <https://bit.ly/3yRfwWW > [last accessed 13.10.2022].] 

24. In the context described in the preceding paragraph, it is even more concerning that on 30th December 2021 the Parliament adopted a draft law which, inter alia, decreased the number of votes required for decision-making by the Council on matters relating to disciplinary liability of judges, introduced additional (and unclear) grounds for disciplining judges and made the removal of judges from cases easier.[footnoteRef:115]  [115:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, pages 79-80.] 

25. As to the selection of judges mentioned in the State Report,[footnoteRef:116] it is noteworthy that, under the political agreement brokered by the President of the European Council to defuse political crisis following 2021 Local Elections in Georgia, the government undertook to suspend the process of staffing the Supreme Court until implementation of a fundamental reform within the judiciary.[footnoteRef:117] However, the process of the staffing of the Supreme Court was not suspended.[footnoteRef:118] According to the OSCE/ODIHR report, “the law does not provide sufficient safeguards to exclude undue political influence in the appointment process and the lack of effort to garner broad political support, as well as the hasty proceedings before parliament with no debate, did little to allay concerns or build public trust”.[footnoteRef:119] [116:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §289.]  [117:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 74.]  [118:  Ibid.]  [119:  OSCE/ODIHR, Fourth Report on the Nomination and Appointment of Supreme Court Judges in Georgia, August 2021, page 2.] 

26. The State Report refers to the launching of cases’ random electronic distribution system within the common courts.[footnoteRef:120] In this connection, the PDO would like to note the deficiencies identified following practical application of the distribution system and namely individual possibilities of influencing the composition of courts in exceptional cases, via bypassing the electronic distribution system.[footnoteRef:121] Moreover, in courts of appeals and the Supreme Court, where a case is to be heard by a panel of judges, the electronic software assigns only a presiding/rapporteur judge to a case but it remains unclear how the other judges should be selected to sit on the panel.[footnoteRef:122] Contrary to the aim of increasing public confidence mentioned in the State Report, public confidence towards the judiciary cannot be enhanced if a panel includes only one judge selected randomly by the system.[footnoteRef:123] [120:  Combined ninth and tenth periodic reports submitted by Georgia under article 9 of the Convention, due in 2020, CERD/C/GEO/9-10, §290.]  [121:  Report of the Public Defender of Georgia on the Situation of Protection of Human Rights and Freedoms in Georgia 2021, page 81.]  [122:  Ibid.]  [123:  Ibid.] 
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