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Introduction: family violence in Zimbabwe and CEDAW’s examination of the sixth state party report
The Domestic Violence Act 2006, the Children’s Act 1972 and the Constitution 2013 provide some protection from family violence to women and girls, but those provisions and others in domestic legislation are not interpreted as prohibiting all corporal punishment of children. 
We hope the Committee on the Elimination of Discrimination Against Women will raise the issue of violent punishment of girls and boys in its examination of Zimbabwe. In particular, we hope the Committee will:
· in its list of issues for Zimbabwe, ask what progress is being made on enacting legislation to prohibit all physical punishment of children, and
· in its concluding observations on the sixth state party report, recommend that Zimbabwe ensure that no form of violence within the domestic sphere is condoned, including by parents against their children, and that legislation is enacted to prohibit domestic violence against all family members, including the violent punishment of girls and boys.

The remainder of this briefing provides the following further details:
1. The current law relating to family violence and corporal punishment of children in Zimbabwe.
2. Treaty body and UPR recommendations on the issue made to Zimbabwe to date.







1 Laws on domestic violence and corporal punishment of children in Zimbabwe 
Summary
1.1 Provisions in the Domestic Violence Act 2006 provide some protection from family violence, but the law is not interpreted as prohibiting all forms of physical punishment of children. 

Detail
1.2 Corporal punishment is lawful in the home. Article 7 of the Children’s Act 1972 punishes ill-treatment and neglect of children and young persons but states: “(6) Nothing in this section shall be construed as derogating from the right of any parent or guardian of any child or young person to administer reasonable punishment to such child or young person.” The Criminal Law (Codification and Reform) Act 2004 states in article 241(2)(a) that “a parent or guardian shall have authority to administer moderate corporal punishment for disciplinary purposes upon his or her minor child or ward”. Subparagraph (6) states: “In deciding whether or not any corporal punishment administered upon a minor person is moderate for the purposes of this section, a court shall take into account the following factors, in addition to any others that are relevant in the particular case: (a) the nature of the punishment and any instrument used to administer it; and (b) the degree of force with which the punishment was administered; and (c) the reason for the administration of the punishment; and (d) the age, physical condition and sex of the minor person upon whom it was administered; and (e) any social attitudes towards the discipline of children which are prevalent in the community among whom the minor person was living when the punishment was administered upon the minor person.” Case law has found corporal punishment which causes death and corporal punishment involving burning beyond what is considered “moderate”.[footnoteRef:1] [1:  R v Pondo & Anor 1966 RLR 478 (G) and S v Walata HH-84-89, cited in Feltoe, G. (2012), Commentary on the Criminal Law (Codification and Reform) Act [Chapter 9:23]] 

1.3 The Constitution 1979 was amended in 1990 to allow “moderate” corporal punishment “in appropriate circumstances upon a person under the age of eighteen years by his parent or guardian or by someone in loco parentis or in whom are vested any of the powers of his parent or guardian” (article 15). According to the Government’s report to the Committee on the Rights of the Child, in 1999 efforts had been made to draft a Constitution which abolished corporal punishment but this was rejected by the populace.[footnoteRef:2] But in 2011 the Government signalled its commitment to prohibition by accepting recommendations to prohibit corporal punishment in all settings made during the Universal Periodic Review of Zimbabwe.[footnoteRef:3] The new Constitution enacted in 2013 does not include the provision authorising corporal punishment of persons under 18. Rather, it protects the rights of all persons to respect for and protection of their human dignity and physical integrity, including the rights “to freedom from all forms of violence from public or private sources”, and not to be subjected to torture or to cruel, inhuman or degrading treatment or punishment; it states that no law may limit these rights. However, it does not explicitly prohibit corporal punishment. A General Laws Amendment Bill intended to harmonise laws with the Constitution is under discussion but the Bill as drafted in 2015 deals with “minor” amendments to existing laws: it does not prohibit corporal punishment of children. Further amendments proposed in November 2015 similarly do not address corporal punishment of children.[footnoteRef:4] [2:  [2011], CRC/C/ZWE/2 Unedited Version, Second state party report]  [3:  19 December 2011, A/HRC/19/14, Report of the Working Group, paras. 94(22) and 95(5)]  [4:  National Assembly Order Paper for Tuesday 24th November 2015, Notice of Amendments: General Laws Amendment Bill, 2015 (HB 3A, 2015)] 

1.4 A High Court review judgment in December 2014 expressed the possibility that corporal punishment by parents, guardians and persons in loco parentis might now be unconstitutional, but the judgment itself was concerned with judicial corporal punishment.[footnoteRef:5] The ruling was confirmed by the Constitutional Court in relation to judicial corporal punishment but the Court refused to rule upon the constitutionality of corporal punishment in other settings.[footnoteRef:6] In February 2017, a High Court judgment ruled that corporal punishment of children in homes and in schools was unconstitutional: Justice Mangota held that parents and teachers inflicting corporal punishment on children were in breach of the 2013 Constitution which protects people’s right to protection from inhuman and degrading treatment and from all forms of violence. This decision of unconstitutionality must be confirmed by the Constitutional Court but as of June 2019, the Court was still reserving its ruling.  [5:  The State vs Willard Chokuramba, High Court of Zimbabwe, 31 December 2014]  [6:  The State v. Willard Chokuramba, Constitutional Court, 3 April 2019, CCZ 10/19] 

1.5 In reporting to the UN Committee on the Rights of the Child in November 2015, the Government stated that article 53 of the Constitution has the effect of prohibiting corporal punishment and it is currently considering the issue, which has been considered in consultations with all ten provinces in the country; recommendations were being prepared for the Children’s Bill.[footnoteRef:7] The Ministry of Public Service, Labour and Social Welfare Inter-Ministerial Task-Force (IMT) Technical Committee has prepared a draft discussion paper on the review of the Children’s Act and related legislation which addresses corporal punishment: the Government recommends that article 7(6) of the Children’s Act, which allows “reasonable punishment”, be amended “to remove the endorsement of corporal punishment”, but also notes that this recommendation “will have to await the outcome of the impending Constitutional Court judgment on this matter”.[footnoteRef:8] On 3 March 2017, the Health Minister declared that the Government was “looking at the [February 2017] ruling” and would be considering enacting a legal ban.[footnoteRef:9] [7:  16 November 2015, CRC/C/ZWE/Q/2/Add.1, Reply to list of issues, paras. 47, 48, 49 and 50]  [8:  Ministry of Public Service, Labour and Social Welfare (2015), Draft Discussion Paper on the Review of the Children’s Act and Related Legislation, page 37]  [9:  http://www.vanguardngr.com/2017/03/zimbabwe-considers-outlawing-corporal-punishment-children/, accessed 13 March 2017] 

1.6 Prohibition of all violent punishment of children – which is critical in laying the legal foundations for efforts to reduce child abuse and domestic violence – requires an explicit ban in legislation. We hope the Committee will urge the Government of Zimbabwe to enact legislation as a matter of urgency to clearly prohibit all corporal punishment of girls and boys.

2 Recommendations by human right treaty monitoring bodies and during the Universal Periodic Review
2.1 The Committee on the Rights of the Child has twice recommended that all corporal punishment of children be prohibited in Zimbabwe – in its concluding observations on the initial state party report in 1996[footnoteRef:10] and more recently on the second report in 2016.[footnoteRef:11] [10:  7 June 1996, CRC/C/15/Add.55, Concluding observations on initial report, paras. 16, 18, 21, 31 and 33]  [11:  29 January 2016, CRC/C/ZWE/CO/2, Concluding observations on second report, paras. 7, 42, 43, 76 and 77] 

2.2 In 1998, the Human Rights Committee reminded the Government of Zimbabwe that corporal punishment is incompatible with article 7 of the International Covenant on Civil and Political Rights.[footnoteRef:12] [12:  6 April 1998, CCPR/C/79/Add.89, Concluding observations on initial report, para. 21] 

2.3 In 2015, the African Committee of Experts on the Rights and Welfare of the Child raised the issue of corporal punishment of children in its examination of Zimbabwe and expressed particular concern that children could still be sentenced by the courts to whipping.[footnoteRef:13] [13:  [October 2015], ACERWC, Concluding observations on initial report, para. 26] 

2.4 Zimbabwe was examined in the first cycle of the Universal Periodic Review in 2011. The Government accepted recommendations to prohibit corporal punishment in all settings.[footnoteRef:14] In the second cycle examination in 2016, the Government did not support a recommendation to abolish corporal punishment on all settings, “as this matter is still pending before the Constitutional Court”.[footnoteRef:15] [14:  19 December 2011, A/HRC/19/14, Report of the working group, paras. 94(22) and 95(5); 19 December 2011, A/HRC/19/2, Report of the Human Rights Council on its twenty-first session, para. 706]  [15:  17 November 2016, A/HRC/WG.6/26/L.5, Draft report of the Working Group, para. 132(81); 13 March 2017, A/HRC/34/8/Add.1, Report of the Working Group, Addendum, para. 31] 
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