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Submission to the United Nations Committee against Torture regarding the Periodic Review of Lithuania
List of Issues Prior to Reporting (LOIPR)
14 June 2024
1. REDRESS[footnoteRef:2] writes to bring to the attention of the Committee against Torture (the Committee) a number of key concerns in relation to Lithuania’s compliance with its obligations under the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (UNCAT) in advance of the adoption of the List of Issues Prior to Reporting (LOIPR) at the 81st Session of the Committee to be held from 28 Oct 2024 - 22 Nov 2024. [2:  REDRESS is an international human rights NGO based in the United Kingdom with a mandate to assist torture survivors to seek justice and other forms of reparation, hold accountable the governments and individuals who perpetrate torture, and develop the means of ensuring compliance with international standards and securing remedies for victims. REDRESS represents Mr. Mustafa al-Hawsawi in relation to his claims outside the United States of America arising from his torture and enforced disappearance in the CIA’s Rendition, Detention and Interrogation Programme.] 


Investigation in the context of the involvement in the extraordinary rendition and secret detention programme: impunity for torture, lack of effective access to complaint mechanisms, and adequate investigations for victims of torture and cruel, inhuman or degrading treatment
2. In the 2021 Concluding Observations on the fourth periodic report of Lithuania, the Committee expressed regret that, despite concerns raised by the Committee, the Human Rights Committee, and the Committee on Enforced Disappearances in previous concluding observations, there had been little progress in the investigation regarding Lithuania’s involvement in the US Central Intelligence Agency’s extraordinary rendition and secret detention programme, in particular in relation to Abu Zubaydah and Mustafa Ahmed al-Hawsawi.[footnoteRef:3]  [3:  CAT, Concluding observations on the fourth periodic report of Lithuania, CAT/C/LTU/CO/4, 21 December 2021, para. 19. Further details of the background to the programme and the facts in relation to Mr al-Hawsawi and Lithuania are given in (1) the redacted Executive Summary of the Senate Select Committee on Intelligence’s Study of the Central Intelligence Agency’s Detention and Interrogation Programme, which was released in December 2014, and (2) the judgment of the European Court of Human Rights (ECtHR) in Al-Hawsawi v. Lithuania (Application no. 6383/17), 16 January 2024, including at paras. 8-106, 139-156.] 


3. Accordingly, the Committee urged Lithuania to “complete the investigation within a reasonable time and hold perpetrators to account, ensuring transparency and a sufficient degree of public scrutiny of the process, as well as providing appropriate redress and reparation to victims.”[footnoteRef:4] The Committee further requested that Lithuania “provide it with updated information on the findings of the investigation and, if appropriate, sanctions for those responsible.”[footnoteRef:5] [4:  CAT, Concluding observations on the fourth periodic report of Lithuania, ibid. at para. 20. ]  [5:  Ibid. ] 


4. Even so, few developments have taken place in the investigation since the 2021 Concluding Observations, or indeed since the Lithuanian Prosecutor General’s Office initiated a pre-trial investigation into the crimes of unlawful transportation of persons across the State border and abuse of office by State officials in February 2014. [footnoteRef:6] [6:  Al-Hawsawi v Lithuania, ibid., para. 92. The investigation into al-Hawsawi's allegations was joined with the investigation concerning Abu Zubaydah on 6 February 2015 under reference no. 01-2-00015-14 (para. 96).] 


5. Following the ECtHR judgment in Abu Zubaydah v. Lithuania on 6 December 2018, the Committee of Ministers of the Council of Europe (the Committee of Ministers) urged Lithuanian authorities to “take without delay the necessary steps to reactivate and advance the pending criminal investigation to elucidate further the circumstances and conditions under which the applicant was brought into Lithuania, treated there and subsequently removed from the State, so as to enable the identification and, where appropriate, punishment of those responsible”.[footnoteRef:7] [7:  Committee of Ministers, H46-36 Abu Zubaydah v. Lithuania (Application No. 46454/11), CM/Del/Dec(2018)1331/H46-36, 6 December 2018, para 4. ] 


6. Lithuania submitted its action plan for the implementation of the judgment on 15 January 2019, which stated that “[d]ue to confidentiality of the pre-trial investigation material at this stage it is not possible to provide exhaustive information about all the procedural activities taken and planned in order to reactivate the pending criminal investigation.”[footnoteRef:8] [8:  Committee of Ministers, Communication from Lithuania concerning the case of Abu Zubaydah v. Lithuania (Application No. 46454/11), DH-DD(2019)59, 16 January 2019. ] 


7. Updated action plans since January 2020 have demonstrated minimal progress, with Lithuania repeatedly citing the complexities in collecting evidence from foreign jurisdictions, namely the US, to justify its inaction.[footnoteRef:9] The most recent update from Lithuania on 16 June 2023 admitted that “[s]o far, no tangible results have been achieved in result of the previous initiatives to establish international co-operation" but assured the Committee of Ministers that, following the US’ rejection of Lithuanian prosecuting authorities’ request for information under the mutual legal assistance procedure, it would continue consultations with the US Department of State to identify other potential procedures for further cooperation.[footnoteRef:10] Other than to refer to the lack of cooperation from the US authorities, Lithuania has apparently taken few (if any) substantive steps to investigate the responsibility of Lithuanian State actors on the CIA rendition program since the investigation was re-opened in 2015, despite all the evidence being in control of the State and accessible.[footnoteRef:11] The ECtHR in fact concludes that the lack of US cooperation “cannot justify the apparent lack of any substantial progress in the investigation…”[footnoteRef:12] The lack of progress appears to demonstrate a lack of political will to investigate and prosecute those responsible within Lithuania. [9:  See Committee of Ministers, Communication from the authorities (15/09/2022) concerning the case of Abu Zubaydah v. Lithuania (Application No. 46454/11), DH-DD(2022)1014, 27 September 2022; Committee of Ministers, Communication from Lithuania concerning the case of Abu Zubaydah v. Lithuania (Application No. 46454/11), DH-DD(2021)1357, 16 December 2021; Committee of Ministers, Communication from the authorities (09/09/2021) in the case of Abu Zubaydah v. Lithuania (Application No. 46454/11), DH-DD(2021)896, 9 September 2021; Committee of Ministers, Communication from the authorities (01/07/2021) concerning the case of Abu Zubaydah v. Lithuania (Application No. 46454/11), DH-DD(2021)678, 6 July 2021; Committee of Ministers, Communication from the authorities (30/09/2020) in the case of Abu Zubaydah v. Lithuania (Application No. 46454/11), DH-DD(2020)853, 5 October 2020; Committee of Ministers, Communication from Lithuania concerning the case of Abu Zubaydah v. Lithuania (Application No. 46454/11), DH-DD(2020)6-rev, 27 January 2020. ]  [10:  Committee of Ministers, Communication from the authorities (15/06/2023) concerning the case of Abu Zubaydah v. Lithuania (Application No. 46454/11), DH-DD(2023)734, 16 June 2023. ]  [11:  The ECtHR’s assessment of the investigative process is contained in Al-Hawsawi v Lithuania, ibid., paras. 188-195.]  [12:  Ibid. at para. 192.] 


8. On 16 January 2024, the ECtHR issued its judgment in the case of al-Hawsawi v. Lithuania, finding (inter alia) that Lithuania had violated the substantive and procedural aspects of Article 3 of the European Convention on Human Rights, on account of its “complicity in the CIA High-Value Detainee Programme, in that it enabled the US authorities to subject the applicant to inhuman treatment on Lithuanian territory and to transfer him from that territory in spite of a real risk that he would be subjected to treatment contrary to Article 3”[footnoteRef:13] and its “failure to carry out an effective investigation into the applicant’s allegations of serious violations of the Convention, including inhuman treatment and undisclosed detention.”[footnoteRef:14] [13:  Ibid. at para. 4. ]  [14:  Ibid. at para. 3. ] 


9. Consequently, the ECtHR found that Lithuania was required to take without delay “all necessary steps to reactivate and advance the still pending criminal investigation."[footnoteRef:15] It further found that “the criminal investigation should be brought to a close as soon as possible, once, in so far as this proves feasible, the circumstances and conditions under which the applicant was brought into Lithuania, treated in Lithuania and thereafter removed from Lithuania have been elucidated further, so as to enable the identification, accountability and, where appropriate, punishment of those responsible.”[footnoteRef:16] [15:  Ibid. at para 279. ]  [16:  Ibid. ] 


10. However, to date the criminal investigation – which is the same investigation as for Abu Zubaydah[footnoteRef:17] – remains ongoing and has yet to result in any criminal charges or convictions. We are concerned that this joint investigation, which has now been ongoing for nearly a decade, has progressed very little. The joint investigation clearly does not meet the UNCAT Article 12 requirement of promptness, and serious questions remain unanswered in relation to the effectiveness of the investigation process.  [17:  See footnote 5.] 


11. In addition, Mr. al-Hawsawi has never been granted victim status in that investigation, thus preventing him (or his representatives) from accessing information about the investigation.[footnoteRef:18] In terms of the State’s duty to conduct prompt, impartial, independent, effective, and thorough investigations, the Istanbul Protocol states that such investigations should be “conducted transparently”[footnoteRef:19] and that victims have a right to participate during all phases of the investigations.[footnoteRef:20]  The UN Principles on Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment state that “[a]lleged victims of torture or ill-treatment and their legal representatives shall be informed of, and have access to…all information relevant to the investigation, and shall be entitled to present other evidence.”[footnoteRef:21]     [18:  Al-Hawsawi v Lithuania, ibid., para. 193.]  [19:  UN Office of the High Commissioner for Human Rights (OHCHR), Manual on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (“Istanbul Protocol”) (2022) HR/P/PT/8/Rev. 2, para. 193.]  [20:  Ibid, paras. 186, 660. See also UN Committee against Torture, General Comment No. 3 (2012) CAT/C/GC/3 paras. 29-30.  ]  [21:  UNGA, Principles on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (2002), Recommended by GA resolution 55/89 of 4 December 2000.] 


12. Finally, Mr. al-Hawsawi remains in detention in Guantanamo Bay where he is denied the right to a fair trial, faces the death penalty, and does not have access to adequate medical care to treat the injuries he sustains as a result of the treatment he was subjected to. Mr. al-Hawsawi has been in pre-trial detention at Guantanamo Bay for over 12 years since being formally charged in 2012 (and has been in detention for over 21 years since his initial capture by US forces) a situation that contravenes the most fundamental norms of due process and human dignity. Despite these ongoing violations, the Lithuanian Government has taken no actions to ensure the provision of redress and rehabilitation (UNCAT, Article 14) or (as far as we are aware) to seek assurances in relation to Mr. al-Hawsawi's treatment (UNCAT, Article 3). 

13. Recalling its recommendations in its 2021 Concluding Observations on the fourth periodic report of Lithuania (para. 20), we urge the Committee in its LOIPR to request the State to provide information regarding the measures it has taken to investigate the operation of the CIA’s Rendition, Detention and Interrogation Programme in Lithuania, to prosecute perpetrators of alleged torture and other ill-treatment, and to prevent future violations. Given the lack of prior compliance, we urge the Committee to ask the State party to provide detailed information regarding:
a. The status of the ongoing investigation regarding Mr. Zubaydah and Mr. al-Hawsawi and actions that have been taken to carry out an impartial and effective investigation regarding the alleged violations of their rights in Lithuania by Lithuanian State officials;
b. Actions taken to carry out an impartial and effective investigation in relation to the operation of the CIA’s Rendition, Detention and Interrogation Programme in Lithuania;
c. The provision of information to the public and the actions taken to ensure that the investigation process is transparent;
d. The participation of victims and/or their representatives in the investigation process;
e. Actions taken to seek assurances in relation to Mr. al-Hawsawi's treatment and basic rights, including that he will not be subject to the death penalty;
f. Cooperation with relevant authorities in the US as well as in European countries, pursuant to UNCAT Article 9.
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