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Written evidence to the UNCRPD for the follow-up process related to the inquiry conducted in September 2016 with respect of the UK.

Introduction
Just Fair is a UK charity that is working to realise a fairer and more just society by monitoring and advocating for economic, social and cultural rights (ESCR) in the UK.[footnoteRef:1]  We want to live in a more just and compassionate UK, where everyone is guaranteed the basic requirements of a dignified and flourishing life.  [1:  https://justfair.org.uk/ ] 

We welcome this opportunity to respond to the follow-up inquiry by the UN Committee on the Rights of Persons with Disabilities (UNCRPD).
We are aware that the Committee will be receiving a large amount of evidence for the follow-up inquiry, and we are very conscious that while Just Fair works on disabled people’s human rights, we are not ourselves a Disabled People’s Organisation. Therefore, we want to be very careful about the space we take up and for this reason we have limited our evidence to a narrow area where we believe we can most usefully contribute our expertise and add value. For this reason, our evidence will focus on the impact of the UK’s post-Brexit trajectory on the rights of disabled people, with particular reference to the right to work and employment.[footnoteRef:2] [2:  Article 27, UN Convention on the Rights of Persons with Disabilities.] 

On 31 January 2020 the United Kingdom exited the European Union, following a referendum on the issue on 23 June 2016. The way in which the UK Government chose to ‘Brexit’ and the trajectory they have embarked upon since, has had huge implications for the rights of disabled people in the UK, both in terms of the loss of explicate rights and protections, and also the ‘softer’ ways in which the EU supported and helped to realise disabled people’s rights in the UK, particularly in relation to work and employment.


Background notes
UNCRPD
While the UK has ratified the UNCRPD, the EU is a signatory to the UNCRPD in its own right[footnoteRef:3] and additionally has declared that, in all its law-making and policy development, it will give effect to the rights in UNCRPD.[footnoteRef:4] The EU is required to give effect to the UNCPRD as part of EU law, but it does not have direct effect.[footnoteRef:5]  [3:  https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15&chapter=4&clang=_en ]  [4:  https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15&chapter=4&clang=_en#EndDec ]  [5:  See for example HK Danmark v Dansk almennyttigt Boligselskab (C-335/11), HK Danmark v Dansk Arbejdsgiverforening (C-337/11), and Z v A Government department (C‑363/12)] 

Disabled people’s concerns
Disabled people’s concerns about the potential post-Brexit trajectory of the UK in relation to their human rights and equality standards are long established.[footnoteRef:6] Indeed in 2017 UNCRPD made the following Concluding Recommendation in relation to the UK, [6:  ‘Exiting the EU - Concerns for Disabled People in Northern Ireland’ Disability Action, March 2017 and ‘Brexit Manifesto’, Disability Rights, June 2017] 

“7(f) Prevent any negative consequences for persons with disabilities resulting from the decision to trigger article 50 of the Treaty on European Union, in close consultation with organizations of persons with disabilities.”


Loss of explicit rights and protections
We deeply concerned that in relation to the implementation of legislation, policies and programmes (an area specially highlighted by UNCRPD as part of their inquiry),[footnoteRef:7] there has been regress in the UK, particularly with reference to the UK’s post-Brexit trajectory. [7:  Committee on the Rights of Persons with Disabilities, Inquiry concerning the United Kingdom of Great Britain and Northern Ireland carried out by the Committee under article 6 of the Optional Protocol to the Convention, 24 October 2017, at paragraph 114(i), “Ensure that, in the implementation of legislation, policies and programmes, special attention is paid to persons with disabilities living on a low income or in poverty and to persons with disabilities at higher risk of exclusion, such as persons with intellectual, psychosocial or multiple disabilities and women, children and older persons with disabilities. Those measures should be put in place within contributive and non-contributive regimes;”] 

Court of Justice of the European Union 
In relation to protections under EU law, there have unfortunately already been negative consequences as a result of the UK Government’s post-Brexit trajectory, including regressions and the loss of opportunity to keep pace with emerging developments in EU law.
The Court of Justice of the European Union (CJEU) has been instrumental in driving forward domestic legislation in the UK to a more substantive application of equality and human rights for disabled people. Examples include making indirect discrimination unlawful, recognising associative discrimination, and protecting access to disability benefits.[footnoteRef:8]  [8:  For more information see for example ‘Exiting the EU - Concerns for Disabled People in Northern Ireland’ Disability Action, March 2017 and ‘Rights at Risk: Brexit, Human Rights and Northern Ireland’, Human Rights Consortium, January 2018.] 

As Just Fair noted in January 2021 in joint work with Equally Ours, the EU (Withdrawal) Act 2018 did include an amendment that UK courts and tribunals could ‘have regard to’ its case law, but that it will no longer be on a statutory footing. 
In addition, the Retained EU Law (Revocation and Reform) Act, which received Royal Assent on 29 June 2023, makes it easier for UK courts to depart from previous decisions of the CJEU. For example, now higher courts must have regard to (among other things):
a. The fact that decisions of a foreign court are not (unless otherwise provided) binding.
b. Any changes of circumstances which are relevant to the retained EU case law.
c. The extent to which the retained EU case law restricts the proper development of domestic law.[footnoteRef:9] [9:  See Retained EU Law (Revocation and Reform) Act 2023, at para 6 ‘Role of Courts’ (3)(5).] 

The direction of travel means that it is now much easier to unpick existing laws on human rights and equality standards for disabled people than when the UK was a member of the EU.[footnoteRef:10] [10:  There are specific arrangements for Northern Ireland following Brexit, including the Windsor Framework (Decision No 1/2023 of the Joint Committee established by the Agreement on the Withdrawal of the United Kingdom of Great Britain and Northern Ireland from the European Union and the European Atomic Energy Community of 24 March 2023 laying down arrangements relating to the Windsor Framework). Please note that this submission does not address these in detail.] 



Charter of Fundamental Rights of the European Union 
The loss of statutory footing of caselaw from the CJEU and the loss of the Charter of Fundamental Rights of the European Union (the Charter) were drawn as red lines by the UK in its White Paper on the Repeal Bill in March 2017.[footnoteRef:11] [11:   Department for Exiting the European Union, ‘The Repeal Bill: White Paper’, Cm 9446 (March 2017), https://bit.ly/3d6mETP particularly para 2.3 on the ECJ and 2.23 on the Charter.] 

The Charter brings together the fundamental rights of everyone living in the EU, including the rights protected by the European Convention on Human Rights,[footnoteRef:12] the constitutional traditions of the Member States, and the rights contained in other international conventions to which the EU or its Member States are parties. Unlike the Human Rights Act, the Charter contains a free-standing right to prohibition of discrimination.[footnoteRef:13]  [12:  Article 52(3) of the Charter clarifies that the ECHR is a floor not a ceiling, so rights protections may be more extensive under the Charter than in the ECHR, but must not fall below it.]  [13:  Article 21.] 

The Charter reflects the indivisibility of civil, political, economic, and social rights. Title V (Solidarity) for example provides protections for a number of economic and social rights including collective bargaining and action,[footnoteRef:14] fair and just working conditions,[footnoteRef:15] prohibition of child labour and protection of young people at work,[footnoteRef:16] social security and social assistance,[footnoteRef:17] and healthcare.[footnoteRef:18]  [14:  Article 28.]  [15:  Article 31.]  [16:  Article 32.]  [17:  Article 34.]  [18:  Article 35.] 

Article 26 of the Charter, entitled, ‘Integration of persons with disabilities’, states, “The Union recognises and respects the right of persons with disabilities to benefit from measures designed to ensure their independence, social and occupational integration and participation in the life of the community.”[footnoteRef:19] This clarifies that the rights of disabled people are a core priority in the realisation of the Charter.  [19:  Article 26 of the Charter of Fundamental Rights of the European Union.] 

However, as a result of the choices of the UK Government as to what type of ‘Brexit’ they wished to pursue, the Charter no longer applies within the UK generally,[footnoteRef:20] (though the Northern Ireland Human Rights Commission notes that, in accordance with Windsor Framework Article 2, Charter continues to have relevance in Northern Ireland).[footnoteRef:21] [20:  As noted by the Equality and Human Rights Commission on their Human Rights Tracker,  “The European Union (Withdrawal) Act 2018 excludes the EU Charter of Fundamental Rights from domestic law, resulting in the loss of some rights protections, including the freestanding right to equality of treatment. We are concerned that the loss of some of these rights will make it harder for individuals to enforce their fundamental rights.”]  [21:  Northern Ireland Human Rights Commission, ‘Response to the Consultation on Human Rights Act Reform: A Modern Bill of Rights’ (NIHRC, 2022).] 

Directives 
As noted by Disability Action,[footnoteRef:22] many examples of the protections disabled people currently enjoy in the UK are thanks to legislation and policies introduced by the EU, including actions by the CJEU and the scope of the Charter, as noted above, but also through landmark directives including the Framework Directive for Equal Treatment in Employment and Occupation in 2000. This set out to protect individuals in employment against direct and indirect discrimination on account of race, sexual orientation, religion, and disability.[footnoteRef:23] [22:  ‘Exiting the EU - Concerns for Disabled People in Northern Ireland’ Disability Action, March 2017.]  [23:  Ibid.] 

We are now in a more perilous situation in relation to rights and equalities protections, as noted by Murray, O’Donoghue, and Warwick, “The UK Parliament will be able post Brexit to alter any retained EU law by standard processes of law making, and thereby diminish rights protections.”[footnoteRef:24] [24:  Murray, C., O’Donoghue, A. and Warwick, B., ‘Discussion Paper on Brexit’ (NIHRC, IHREC, 2018), p.16, available here.] 

Indeed, the most recent iteration of this is the REUL (R&R) Act 2023. While directives such as the Framework Directive mentioned above are safe for now, the risk remains.[footnoteRef:25] As noted by the Trade Unions Congress, “As it stands, ministers will gain so-called Henry VIII powers that allow them to revoke legislation via regulation. So holiday pay, parental rights and health and safety protections remain vulnerable to the whims of a Secretary of State.”[footnoteRef:26] [25:  Though do note that because this is one of the Directives listed in Annex of the Windsor Framework, the law in Northern Ireland will have to align with relevant changes to this Directive which enhance rights.]  [26:  Sharp, T., “Government does U-turn but rights still at risk”, Trade Unions Congress, 12 May 2023.] 

The UK Government has repeatedly talked about their desire to lighten the regulatory burden on businesses.[footnoteRef:27] We know that at times ‘regulatory burdens’ can be conflated with laws that are designed to protect groups who disproportionately experience barriers to equal treatment at work (including disabled people), such as the Framework Directive.  [27:  Department for Business and Trade, ‘Guidance: Schedule of retained EU law’, May 2023.] 

The has forcefully been brought home through a recent consultation held by the UK Government on retained EU employment law reforms. The consultation, which closed on 7 July 2023, was framed as ‘seeking to reduce the administrative burden’ by reforming the working time regulations, holiday pay, and the Transfer of Undertakings (Protection of Employment) Regulations (TUPE), all of which provide important protections for workers.
We are deeply concerned that the UK Government’s actions and words have provided no reassurance that protections people in the UK have enjoyed will be preserved in future efforts to lighten so-called regulatory burdens. 
Falling behind 
We are already falling behind the EU in terms of the realisation of the rights of disabled people in the UK. An example of this is the European Accessibility Act 2019, which will not be implemented in the UK.[footnoteRef:28] The act covers products and services identified as being most important to disabled people including: [28:  See UK Government response to Parliamentary questions on 12 March 2020: https://questions-statements.parliament.uk/written-questions/detail/2020-03-09/26878 ] 

· computers and operating systems
· ATMs, ticketing and check-in machines
· smartphones
· TV equipment related to digital television services
· telephony services and related equipment
· access to audio-visual media services such as television broadcast and related consumer equipment
· services related to air, bus, rail and waterborne passenger transport
· banking services
· e-books
· e-commerce
As evidenced above, the UK is not only falling behind the EU in terms of the realisation of the rights of disabled people, but also actively carving away at the protections that did exist during our membership of the EU – most notably through the axing of the EU Charter. 
Recommendation
The Committee should ask the UK Government to ensure that there is no further loss of rights and equalities protections for disabled people as a result of the UK’s exit from the EU. In addition, the UK should ensure that it remains a world leader in terms of the protections of the rights and equalities of disabled people, including by taking steps to implement the rights within UNCRPD in domestic legislation across the UK. 


Soft powers
Soft power mechanisms, including EU funding and pan-EU networks have also been important resources used by disabled people’s organisations across the UK to better realise rights. 
However, along with explicit legal protections, access to these mechanisms has also been impacted negatively by the chosen post-Brexit trajectory of the UK Government. 
EU funding[footnoteRef:29] [29:  While groups in the UK have received funding from a wide range of European Structural and Investment Funds, the one that has arguably been most impactful for disabled people, particularly in terms of the right to work and employment and right to adequate standard of living and social protection, is the European Social Fund. For that reason, we will focus on this funding stream in our submission. ] 

We are deeply concerned that rather than making the progress recommended by UNCRPD as part of their inquiry, [footnoteRef:30] there has been regress in the UK in relation to employment/unemployment-related support services. [30:  Committee on the Rights of Persons with Disabilities, Inquiry concerning the United Kingdom of Great Britain and Northern Ireland carried out by the Committee under article 6 of the Optional Protocol to the Convention, 24 October 2017, at paragraph 114(e), “Introduce the adjustments necessary to make all information, communications, administrative and legal procedures in relation to social security entitlements, independent living schemes and employment/unemployment-related support services fully accessible to all persons with disabilities;”] 

As far back as 2017, groups such as Disability Action expressed concern about what the decision to leave the EU would mean for EU-derived funding streams.[footnoteRef:31] The European Social Fund (ESF) is aimed at supporting jobs, helping people get better jobs, and ensuring fairer job opportunities for all EU citizens. With a budget of €10 billion a year, the goal is to improve job prospects for Europeans, in particular those who find it difficult to get work.[footnoteRef:32] [31:  “The concerns are that the funding will be reduced or non-existent.” Disability Action, ‘Exiting the EU - Concerns for Disabled People in Northern Ireland’, March 2017; As noted by the Equality and Human Rights Commission in 2019, “The ESF and ERDF (European Regional Development Fund) are used to provide funding to some of the most disadvantaged groups in the UK. As such, they have significant implications for people with certain protected characteristics under the Equality Act 2010, such as women, people from ethnic minorities, disabled people and older and younger people.” The future of funding for equality and human rights, p.8]  [32:  https://ec.europa.eu/esf/main.jsp?catId=35&langId=en ] 

In 2019, Inclusion Scotland stated that as much as 19 per cent of EU structural funds directly support disabled people. This is a hugely significant amount.[footnoteRef:33]  [33:  Inclusion quoted in, ‘The future of funding for equality and human rights’, The Equality and Human Rights Commission, 2019, p.41.] 

A recent report commissioned by the Equality Commission for Northern Ireland (ECNI) demonstrated that the impact of the ESF has been much more beneficial than just improving job prospects. One interviewee for the report noted that it also fostered social inclusion, and importantly enabled disabled people to educate employers about disability,
“Edyth Dunlop (Regional Manager, NIUSE), stressed that the ESF programme was wider than employability; it was also about social inclusion – projects aimed at helping people to become included in society as a whole. The most recent ESF programme has supported 22 projects - a third of the total – working to support people with disabilities to learn new skills, develop their employability and find new employment. For this interviewee, the aim of the programmes was also to empower individuals and to help educate employers about disability. This highlights the wider significance of the ESF funding; as well as helping people to find employment, it also supported them in their personal development and provided an opportunity to effect wider change among employers.”[footnoteRef:34] [34:  O’Connell R., and Cunningham, T., ‘Impact of Brexit on Section 75 Equality Groups in Northern Ireland: EU Funding’, Equality Commission for Northern Ireland, April 2022 p. 37.] 

Another, sometimes overlooked, benefit of ESF was that it didn’t just focus on, “easy ‘wins’ by helping people who were already closer to being employed.”[footnoteRef:35] Rather, it was used to also help those further from employment. Another interviewee in the report referenced above, [35:  Ibid., p. 57] 

“highlighted how ESF funding had enabled their organisation to work with individuals with disabilities who were furthest from the labour market and help them move close to a position where they could benefit from supported employment.”[footnoteRef:36] [36:  Ibid] 

O’Connell and Cunningham rightly reflect upon the importance of the ESF in not focusing on the easy wins and quantifiable objectives, but creating a space where things like the ‘distance travelled’ by participants is itself an important outcome, even if it doesn’t result in employment, but does bring them closer to that goal.[footnoteRef:37] [37:  Ibid] 

From the perspective of funding recipients an important benefit of EU funding was that it is based on multi-year grants, allowing for longer-term planning and providing more consistency and sustainability than non-EU funding, which tends to run over a short funding cycle.[footnoteRef:38]  [38:  Ibid., p.22] 

Given the benefits of EU funding such as the ESF, it is understandable that there has been a high degree of anxiety, including amongst disabled people’s organisations, about what will replace it. The UK Government has announced several different funding streams to replace this funding, including the Levelling Up Fund, the Community Renewal Fund, the Community Ownership Fund, and the Shared Prosperity Fund. While these schemes are welcomed, serious concerns remain – mainly around a lack of clarity including in relation to:
· the relationship between these different funding mechanisms
· the focus of each fund
· how they will work in practice
· how these different funds will address the gap left by the ending of EU funding.[footnoteRef:39] [39:  Ibid., p 8-9 and 23] 

In addition, in relation to the Shared Prosperity Fund, additional areas where clarity has been called for include,
· how much money will be available for different parts of the UK
· how that money will be distributed.[footnoteRef:40] [40:  Ibid., p.22] 

In order to realise the rights of disabled people in the UK to work and to an adequate standard of living, the UK Government must ensure that replacement funding is not only adequate, but that clarity is urgently provided on the points raised above. As a priority, gaps left by the loss of funds such as ESF, must be plugged. 
Pan-European networks
A potentially overlooked, but important soft power resource used by civil society organisations in Europe across different sectors, has been the establishment and growth of pan-European networks, and the disability sector is no different. These networks are used to share learning and best practice across Europe. The European Disability Forum is an independent INGO which is funded through the EU and has facilitated disability groups from across Europe working together and sharing experiences in order to amplify the voices of disabled people and to coordinate actions on Europe-wide campaigns and assist groups and individuals to realise their rights.[footnoteRef:41] [41:  https://www.edf-feph.org/un-crpd/ ] 

It also has an important role in supporting disabled people and groups to engage with the UN Convention on the Rights of People with Disabilities (UNCPRD). While groups in Northern Ireland have praised the informal support EDF has provided in the past, Disability Action have not engaged with them post-Brexit. The loss of such networks is another regrettable outcome of the UK’s post-Brexit trajectory.
Recommendation
The Committee should ask the UK Government as a matter of urgency to provide clarity in relation to replacement funding, including on issues outlined above such as the focus of each fund, how they will operate in practice and any gaps left by the loss of funds such as ESF, are plugged. In addition, the Committee should recommend that the UK Government seeks avenues to continue supporting DPOs in the UK to engage in pan-European networks (including through funding) to ensure they can continue to share learning and best practice. 
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