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7 September 2015
Members of the United Nations Committee against Torture

Office of the United Nations High Commissioner for Human Rights

52 rue des Pâquis

CH-1201 Geneva

Switzerland

Re : A shadow report on China with regards to the implementation of CAT

Dear Committee Members:

On behalf of the Institute for Human Rights, we hope to share with the distinguished members of your Committee some of our academic analysis concerning the implementation problems of the Chinese government’s compliance with the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (the “Convention”).

This submission is based on some of our researches on the right of detained persons, NHRIs and human rights education in China.
In your upcoming Committee review of China, the Institute for Human Rights at China University of Political Science and Law kindly invites you to pay attention to the following three issues:

1. Protecting the Right of Detained Persons to Meet with Lawyers
As a state party of the Convention, China has enacted laws and regulations to protect detained person’s rights. In terms of the right to meet with defense lawyers, there are improvements at both legislative and practical levels.
At legislative level, the amended Law of the People’s Republic of China on Lawyers (the “Law on Lawyers”) and the amended Criminal Procedure Law of the People’s Republic of China (the “CPL”) are the main domestic laws which stipulate the relevant rights. Both of them prescribe that a defense lawyer may meet and communicate with a criminal suspect or defendant in custody, the defense lawyers are also entitled to provide legal consultation, to learn about the details of the case and to verify relevant evidence after the case is transferred to examination and prosecution procedure. At practical level, after the amendment of the CPL, the figure for meetings between defense lawyers and their clients has increased dramatically. Normally, after registration and submission of the Three Documents
 to the investigation authorities,
 the defense lawyers can meet with their clients without unreasonable delay or time limitation. Particularly, the investigation authorities no longer send staffs in the same room to supervise the meeting between lawyers and their clients.
However, there are still several deficiencies in terms of protecting the right of detained person to meet with lawyers. Firstly, only the defense lawyers have the right to meet with their clients, the CPL does not guarantee the right of detained person to meet with their lawyers; meanwhile, there are many restrictions when defense lawyers apply for the meeting with their clients, and because of the lack of regulations or judicial interpretations to elaborate these restrictions, it is easier for the investigation authorities to apply random explanation or even extravagant explanation to prevent lawyers from meeting with their clients.
 No effective remedy procedure is another deficiency; furthermore, there is no regulation to stipulate legal consequence of using unlawful evidence which related to contents of the conversation between defense lawyers and their clients. Meanwhile, traditional stereotype that lawyers may hinder investigation authorities from resolving criminal cases is an important obstacle to realize the defense lawyer’s right to meet with their clients as well.
According to the Convention, detained persons including both criminal suspects and defendants should enjoy their rights to meet with their lawyers. At the same time, the removal of the stereotype that the defense lawyers are the opponents of investigation authorities is rather essential, the investigation authorities should respect the defense lawyers’ rights and provide them with available facilities to guarantee their right to meet with detained person. In addition, improving criminal investigation capability rather than overreliance on confession is also an effective approach for the investigation authorities to trust and respect defense lawyers. We should be aware that communication between defense lawyers and detained persons should be confidential; the contents of their conversation should be inadmissible as evidence against the detained person unless they are connected with a continuing or contemplated crime.
 
2. Providing Relevant Human Rights Education through National Human Rights Action Plan

Chinese Central Government has issued two National Human Rights Action Plans in the past years. Human Rights education has been greatly enhanced during this process. Eight National Human Rights Education and Trainings bases were established with strong financial supports at eight universities national wide. Human Rights education was introduced into the curriculums of universities and training programs for judges, prosecutors and civil servants. This is a promising development for creating a human rights friendly culture in China. Nevertheless, most Chinese students still do not have accesses to human rights education as part of their educational experiences. The human rights educations for public stakeholders are not designed as part of their regular continuing education programs. This situation will in the long run not be able to match the growing demands for the improvements of human rights from the general public in China. 

In the State Report on Article 10 (Education and Training), it states that China attaches importance to educating and propagandizing State civil servants, in particular to law enforcement personnel in the administrative departments of the courts, procuratorates, and public-security and judicial organs, about the prohibition of torture and has undertaken a series of measures in that regard. This is clearly an important development towards a better protection on human rights in China. In the following paragraphs, the report lists a series of concrete measures carried out by the relevant authorities. It is regrettable to say that the relevant practices on fighting against tortures are missing. In particular, the trainings on the treatment of detainees, non-coercive techniques, non-refoulement obligation of article 3 and the absolute nature of the prohibition of torture are largely missing in the report. In addition, the relevant trainings for medical personnel involved with detainees and forensic doctors to detect signs of torture and ill-treatment are not mentioned at all. This shows that the relevant authorities still need to take concrete measures to provide relevant trainings and education for those people who may be involved in the work of fighting against torture.

Human rights education has been listed in the National Human Rights Action Plans. This shows that the Chinese government attaches great importance to this issue. On the other hand, the contents of human rights education are too general to address the relevant needs of improving human rights education in Chinese society. It is therefore necessary to use this platform to provide specific trainings fighting against torture for all the relevant stakeholders including NGOs. In addition, we would also like to suggest that human rights education and trainings should be provided to all people in China. This will empower the society to adopt a strong human rights awareness to prevent human rights violations from happening in the first place. 
3. Calling for the establishment of A National Human Rights Institution in China

National Human Rights Institution (NHRI) is defined by the United Nations (UN) as “a body which is established by a government under the constitution, or by law or decree, the functions of which are specifically defined in terms of the promotion and protection of human rights.”
 They are a fairly recent phenomenon, but have seen exceptional growth since the 1990s.
 A recent UN Survey showed that the number of NHRIs began to grow in the Americas in the early 1990s, in Africa in the mid-1990s, in the Asia Pacific region in the late 1990s, and in Europe since the mid-1990s.
 Cooperation of NHRIs with the international and regional human rights mechanisms is foreseen in the Paris Principles. The exuberant establishment of NHRIs during the past fifteen years has made NHRIs increasingly important and engaged actors in the international human rights system. NHRIs are frequently upheld as a key component of successful national-level implementation of the human rights conventions.
The concept of NHRIs was introduced into China in an international conference on National Human Rights Institutions organized by the Institute for Human Rights of China University of Political Science and Law (CUPL) and the Raoul Wallenberg Institute of Human Rights and Humanitarian Law in Qingdao in 2004. Since then, the Chinese academic writings about NHRIs have become a hot topic across the country. The consent voice is getting bigger and bigger. Many leaders of national NGOs support the establishment of an NHRI in China to safeguard the rights provided by Chinese laws and international treaties. During several training workshops with Chinese courts, Chinese judges have also shown immediate interest in NHRIs. They believe that an NHRI will create a new way to solve social problems and greatly reduce the workloads for judges.
In relation to paragraphs 28, 57 and 64 of the State party report, international community has been asking the Chinese government about their attitude on the establishment of a monitoring mechanism, such as a national human rights institution as first recommended by the Committee on Economic, Social and Cultural Rights. After some eleven years of research and debates on NHRIs in China, we firmly believe that a NHRI can play an important and unique role for a better implementation and monitoring of all international human rights treaties including the CAT in China. It is time for Chinese Central Government to seriously consider the suggestion of establishing a NHRI in China, and move forward to create some concrete plans for the future. 
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� The Three Documents refers to a practicing license, a law firm certificate and a letter of appointment or an official legal aid letter.


� Investigation authorities include the People’s Procuratorate and the Public Security Organ. According to article 18 of the CPL, crimes of embezzlement and bribery, crimes of dereliction of duty committed by State functionaries, and crimes involving violations of a citizen's personal rights such as illegal detention, extortion of confessions by torture, retaliation, frame-up and illegal search and crimes involving infringement of a citizen's democratic rights -- committed by State functionaries by taking advantage of their functions and powers -- shall be placed on file for investigation by the People's Procuratorates. Other investigation in criminal cases, excepting the cases of private prosecution which shall be handled directly by the People’s Courts, shall be conducted by the public security organs.


� For example, Pingxiang Detention Center refused to let Chen Youxi lawyer to meet with his client by using the excuses that the case is significant, see the details at � HYPERLINK "http://www.china.com.cn/guoqing/2015-07/20/content_36102385.htm?f=pad" ��http://www.china.com.cn/guoqing/2015-07/20/content_36102385.htm?f=pad�, accessed on 4 August 2015.


� See paragraph 4, article 18 of the Principle for the Protection of All Persons under Any Form of Detention or Imprisonment.


� United Nations, A handbook on the establishment and Strengthening of National Institutions for the Promotion and Protection of Human Rights (Professional Training Series No. 4), at para.39.


� Office of the High Commission for Human Rights (OHCHR), Survey on National Human Rights Institutions – Report on the Findings and Recommendations of A Questionnaire Addressed to NHRIs Worldwide, 8.


� See above, 8.





