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I. Authors
The Wrongful Conviction International Law Task Force (WCILTF) is a global coalition of law professors, attorneys and activists working together to fill the “Innocence Gap” in international law.  The WCILTF is supported by a pro bono legal team at the international law firm Proskauer Rose (www.proskauer.com/) located in New York City.
In the past twenty-five years, wrongful conviction of the innocent has emerged as a major problem in criminal justice systems around the world.  Research indicates that the problem has always existed but has only come to light in recent decades due to forensic advancements allowing for post-conviction DNA testing of crime scene evidence.  Wrongful convictions occur because of human limitations in investigation and evidence collection, such as memory weaknesses and malleability (leading to misidentifications by eyewitnesses), unreliable or faulty forensic evidence, false confessions, confirmation bias or tunnel vision on behalf of investigators, inadequate defense lawyering, and many other human problems.  Thus, wrongful convictions exist in all legal systems around the world, as all nations use the same types of evidence and investigation techniques regardless of the precise legal procedures employed in their courtrooms.  
NGOs called “Innocence Projects” have sprung up around the globe to combat this problem, and now entire networks of innocence projects exist in Asia, Europe, North America and South America.  Innocence Projects are often housed at law schools and are operated by law professors and law students.  In one member state, for example, more than 3,000 innocent people have been released from prison in recent years due to the work of NGOs like Innocence Projects.  Exonerations of the innocent have occurred across the globe in the past three decades.  
For a brief video overview of the global problem of wrongful convictions, and the efforts of Innocence Projects to combat the problem, please view: https://youtu.be/jMATkuFaRU8?si=fO0wXGhPr-oCyhBA 
As the innocence movement has developed a global presence in recent years, it has become apparent to legal scholars that an “Innocence Gap” exists in international law.  The WCILTF formed to combat this problem and help fill the Innocence Gap.  The WCILTF is comprised of more than twenty-five law professors and Innocence Project leaders from across Asia, Europe, North America and South America.
II. Filling the Innocence Gap
Due to the relatively recent discovery of wrongful convictions, international law covenants and treaties predate awareness of this problem and thus do not speak directly to issue.  In recent years, however, the United Nations Human Rights Committee (HRC) has identified key rights to the benefit of incarcerated person claiming innocence to be derived from the right to a fair trial and other existing rights.  For example, in Abdiev v. Kazakhstan, 2023, the HRC stated that the right of incarcerated persons to re-open a criminal case in order to present new evidence of innocence after conviction and appeal have concluded, in order to achieve exoneration and freedom, is essential to the right to a fair trial under Article 14(1) of the ICCPR.  Similarly, on October 3, 2023, in Concluding Observations on the Fifth Periodic Report of the Republic of Korea, the HRC observed that South Korea should “provide adequate legal and financial assistance to enable individuals sentenced to death to re-examine convictions on the basis of newly discovered evidence, including new DNA evidence.”  Likewise, on July 25, 2024, in Concluding Observations on the Second Periodic Report of Maldives, the HRC expressed concern “about the lack of information on the existence of a procedure enabling individuals sentenced to death to seek a review of their convictions and sentences based on newly discovered evidence of their innocence, including new DNA evidence, and, if wrongfully convicted, to provide them with compensation.”  The HRC recommended that Maldives take all necessary measures to ensure that “death sentence can be reviewed based on newly discovered evidence of their innocence, including new DNA evidence, adequate legal and financial assistance is provided to enable this review and, if wrongfully convicted, individuals have access to effective remedies, including compensation” para. 28(e).  See Brandon Garrett, Laurence Helfer and Jayne Huckerby, Closing International Law’s Innocence Gap, S. Cal. L. Rev. 95 (2021), available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3803518#

III. Rights of Innocent Incarcerated Persons in Mexico
In recent years, Mexico has made progress in modernizing its criminal justice system by gradually adopting adversarial procedures. Nonetheless, the country continues to face serious challenges in preventing and correcting wrongful convictions. Systemic deficiencies trigger innocence-related challenges including the availability of post-conviction remedies, access to public records and evidence, the reliability of evidence used in trials, and the state's accountability for judicial errors.  
Whilst Mexico’s National Constitution and international treaties incorporated at the constitutional level, including the International Covenant on Civil and Political Rights (ICCPR), are intended to guarantee fair trial rights and effective innocence-related remedies, their practical implementation remains inconsistent in Mexico. The persistence of wrongful convictions in Mexico reflects structural and preventable failures within the criminal justice system. 
We set out our key issues here and urge the HRC to consider these matters.
i. Process for Review of Exonerating Evidence
Mexico provides two mechanisms to challenge final criminal convictions and correct judicial errors: the recognition of innocence (reconocimiento de inocencia) and the writ of amparo (protection). These mechanisms differ significantly in scope and purpose, yet both have inherent limitations in their effectiveness. 
a. Recognition of Innocence
The recognition of innocence is a mechanism for post-conviction review when “new evidence” demonstrates that the offense did not occur or that the convicted person was not the perpetrator. It can be filed at any time, without a statute of limitations, and multiple times. Whilst this presents as a positive safeguard for post-conviction innocence rights, the practicalities are that it is very challenging to utilise and extremely limited in its effectiveness for the following reasons:   
· Unclear requirement of “new evidence”: 
· Legislation implementing the recognition of innocence does not clearly specify what qualifies as “new evidence”. It is unclear whether this is limited to evidence discovered after conviction, such as genetic testing or witness recantations, or if it also covers the reinterpretation of previously available evidence based on new scientific or technical developments. This lack of clarity discourages the use of the mechanism.  
· Our research also indicates that most favorable decisions granting recognition of innocence are not based on new scientific or material evidence, but rather on judicial rulings invalidating evidence due to irregularities in its collection or assessment. This suggests that the mechanism operates more as a formal corrective procedural tool, rather than as a genuine means of reassessing convictions in light of new exculpatory evidence  This includes where scientific progress could reveal significant errors in the original conviction (exacerbated further by lack of policies on this, as we cover below). 

· Exceptionally high evidentiary threshold: There is a requirement for all applicants to prove innocence with near absolute certainty. This standard significantly limits its effectiveness as a post-conviction remedy.

· Prohibitive deadlines: Although the procedure includes a hearing - an important procedural safeguard - the extremely short timeframes (a hearing within five days of filing the motion for review, followed by a further five days for the court to decide) significantly limit its practical use.

· Exhaust all other remedies: Another factor limiting the use of recognition of innocence is the existence of excessive formal requirements in that applicants are required to exhaust all ordinary and extraordinary remedies before seeking review, which prolongs proceedings and discourages its use.

· Extensive pre-trial detention: 
· One of the main obstacles to the effectiveness of the recognition of innocence is the extensive and automatic use of pretrial detention, combined with prolonged criminal proceedings. Many individuals remain incarcerated for years before trial or while appeals are pending, often serving periods of incarceration that are equivalent to or even longer than the sentence ultimately imposed. As a result, by the time a conviction becomes final, individuals have already served all or a substantial part of the sentence, significantly reducing the practical incentive to seek review.
· This situation is aggravated by the continued expansion of the automatic pretrial detention enshrined in the Mexican Constitution, despite judicial decisions finding it incompatible with international standards. In 2023, the Inter-American Court of Human Rights held that this practice violates the American Convention on Human Rights and ordered its elimination. Nevertheless, recent legislative reforms have expanded its scope, deepening the inconsistency with Mexico’s international obligations.

· Guilty pleas prohibitive: Judicial practice has limited the availability of this remedy in cases resolved through abbreviated proceedings, effectively preventing individuals who entered guilty pleas from seeking review - even when such pleas are known to have been made under coercion, improper incentives, or inadequate legal advice. Their reasoning is that the defendant acknowledged the facts and that there is no subsequent evidence capable of being discredited.  This restriction is especially troubling given international evidence showing that innocent people may plead guilty to avoid trial risks or harsh sentences. Denying them the opportunity to have their innocence recognized undermines the right to an effective remedy safeguarded under Article 14(5) of the International Covenant on Civil and Political Rights.
The limited use of the recognition of innocence can be attributed to structural and normative factors that restrict effective access to judicial review. [footnoteRef:1] [1:  The lack of consolidated data, limited access to judicial decisions, and transparency issues in official records prevent a reliable assessment of how the mechanism functions. The available information indicates that requests for recognition of innocence are uncommon and are granted in very few cases.] 

b. Writ of amparo
Due to the limitations of the recognition of innocence procedure, the writ of amparo (meaning protection) is used as an alternative means to challenge final convictions. The purpose of this remedy is to ensure respect for constitutional and conventional rights during criminal proceedings and to invalidate convictions when serious violations of due process rights are established.
However, the writ of amparo is not a true innocence-based review process. Its role is essentially corrective and formal: it seeks to remedy constitutional violations, but it does not generally reopen factual findings or permit new evidence to be introduced, except in rare cases where strict conditions are met.
In practice, writ of amparo proceedings may lead to an acquittal or a new trial, but they are not designed to assess or determine a person’s material innocence. As a result, this mechanism falls short of fulfilling Mexico’s international obligations to provide an effective means of reviewing wrongful convictions.
ii. Lack of public institutions reviewing potential wrongful convictions
Mexico lacks public institutions specifically responsible for reviewing potential wrongful convictions. Unlike other countries that have established review commissions or Conviction Integrity Units, Mexico does not have an official structure mandated to reexamine final convictions. Consequently, the burden of investigating and funding review efforts falls on the convicted individuals or their defense teams, who often lack the financial and technical resources needed to produce new evidence. 
iii. Preservation and Access to Biological Evidence
Although Mexico’s legal framework allows for the review of convictions based on new scientific evidence, including DNA testing, major structural barriers hinder this process from functioning effectively in practice. 
The main obstacle is the absence of a formal procedure regulating access to biological evidence after a conviction becomes final. There are no clear guidelines on how such evidence should be requested, preserved, or obtained post-conviction, nor are there mechanisms to ensure its integrity. Consequently, the defense must resort to ad hoc avenues or seek access directly from each court, leading to delays, discretionary decisions, and inconsistent outcomes across similar cases depending on the jurisdiction.
Mexico also lacks uniform rules governing the preservation of biological samples. While the Public Prosecutor’s Office is required to safeguard evidence during investigations, there are no provisions ensuring its preservation after proceedings have ended. According to testimonies from defense attorneys and civil society organizations, in most federal entities, biological evidence is destroyed after the conviction becomes final, often without notice to the defense and without any opportunity to object. The lack of public records and traceability mechanisms makes it impossible to determine the fate of these samples and significantly hampers the ability to request their reanalysis.
Even in the few jurisdictions that provide for the preservation of samples for the purpose of conviction review, such as Chihuahua, the preservation periods are extremely short, ranging from 2 to 5 years, making later analysis practically impossible. Moreover, the final decision regarding the destruction of evidence rests with the Public Prosecutor’s Office, further compromising the ability to access such material at later stages.
These deficiencies severely limit the ability to seek review based on new scientific evidence, undermine access to justice after conviction, and restrict the use DNA testing to prevent and correct wrongful convictions.


iv. Access to Judicial Case Files in Mexico
Access to judicial case files in Mexico is highly restricted, despite being essential to ensuring the rights to defense and truth. 
During the investigation stage, access to case files is limited to the parties, while third parties, including civil society organizations and journalists, are categorically excluded. Even the parties themselves may be denied access to information reserved by the Public Prosecutor’s Office with judicial authorization.
Once the conviction is final, the law does not regulate access to the case file. In practice, the same confidentiality rules that apply during the investigation phase remain in effect. As a result, post-conviction defense lawyers and innocence organizations cannot access case files, even with the convicted person’s authorization, and are required to formally assume legal representation before reviewing the case file for the limited purpose of preliminary case assessment. This requirement significantly delays access to information and hinders the timely identification and review of judicial errors.
Moreover, there are no clear rules for digitizing or preserving case files, which remain predominantly in physical form, nor are there public or online access mechanisms. Although trial hearings are public, access is limited to observing the proceedings, without the possibility of obtaining copies of recordings or official records. 
Taken together, these restrictions significantly reduce transparency within the criminal justice system and impede the effective review of wrongful convictions.
v. Disclosure of Exculpatory Evidence
Mexican law requires the Public Prosecutor’s Office to act with objectivity, procedural loyalty, and respect for material truth, and to disclose all relevant information, including evidence favorable to the defense. In practice, however, these obligations lack effective enforcement mechanisms. 
Although prosecutors are formally required to investigate both incriminating and exculpatory evidence, there are no uniform procedures or clear sanctions to ensure compliance. Defense attorneys and non-profit organizations interviewed have noted that disclosure of exculpatory evidence often depends on prosecutorial discretion and the defense’s ability to insist on access. This situation creates risks of violations of the right to defense and the principle of equality of arms, as recognized in Article 14 of the International Covenant on Civil and Political Rights and Article 8 of the American Convention on Human Rights.
In addition, the lack of systematic training on the duty of objectivity and the obligation to disclose exculpatory information contributes to the persistence of an institutional culture focused on obtaining convictions rather than establishing the truth. This practice weakens public confidence in the justice system and increases the risk of unfair proceedings and wrongful convictions.
vi. Eyewitness Identification Procedures and Its Limitations in Preventing Wrongful Convictions
Eyewitness identification procedures are regulated nationally by the National Code of Criminal Procedure. The current framework does not meet scientific criteria for preventing identification errors and fails to establish fundamental safeguards to ensure the reliability of identification procedures
First, there are no clear rules regarding the minimum number of individuals who must be included in an identification lineup, nor is there any requirement to apply the double-blind principle, under which the person conducting the procedure does not know the suspect's identity. The law also does not require prior documentation of the witness's description of the perpetrator, nor the recording of the level of certainty expressed at the time of identification.
Second, in most cases, identification procedures are recorded solely through a written report, without audiovisual documentation that would allow later verification of how the procedure was conducted.
Third, identification procedures are often carried out under conditions that introduce visual bias and compromise witness impartiality. In some cases, the suspect is presented wearing prison clothing, while the other participants (fillers) wear civilian clothes. These differences increase the risk of misidentification. Correcting such imbalances depends entirely on the initiative of the defense, as there is no legal obligation to ensure that all participants have similar appearance or attire.
Fourth, Mexican legislation allows photographic identifications when the person to be identified is “not present.” This exceptional procedure is conducted without the presence of defense counsel and without verifiable mechanisms to demonstrate the unavailability of the person to be identified. The lack of oversight and proper documentation in these procedures creates a high risk of witness memory contamination and undermines the right to defense and the presumption of innocence.
In sum, although Mexico has a unified national framework regulating eyewitness identifications, significant regulatory gaps and practices remain incompatible with international standards. The absence of technical guidelines and safeguards—such as the double-blind principle, mandatory audiovisual recording, prior documentation of the witness’s description, and objective criteria for selecting fillers—facilitates identification errors and may lead to wrongful convictions.
vii. State Responsibility and Compensation for Wrongful Convictions
Mexico recognizes, within its constitutional and international framework, the right to reparation when a person is unjustly convicted. This State obligation encompasses the duties to prevent, investigate, sanction, and repair human rights violations, and includes compensation when a final conviction is overturned due to error, in accordance with the commitments assumed under the International Covenant on Civil and Political Rights. These obligations form part of the constitutional framework binding on all authorities.
At the procedural level, the law provides that, upon recognition of innocence, compensation should be ordered ex officio. In practice, however, this does not occur. There are no clear rules governing the calculation of compensation, the compensable damages, the responsible authority, applicable timeframes, interest rates, or evidentiary requirements. The absence of such guidelines leaves broad discretion and, according to practitioners interviewed, there are no recorded cases of automatic compensation through this mechanism. The exceptional nature of the recognition of innocence - due both to its demanding requirements and to the high evidentiary standard applied - further exacerbates this deficit.
In response to this gap, attorneys have sought compensation through alternative legal avenues, but these efforts have largely proven ineffective. Claims based on the State’s patrimonial liability regime are barred, as that framework expressly excludes judicial activity and therefore does not allow compensation for judicial error.
The General Victims’ Law refers in abstract terms to reparation for judicial error, but it does not define the scope of such reparation or establish a procedure through which it can be claimed. At the local level, some state constitutions include similar provisions, yet the absence of implementing regulations renders them largely declaratory and inoperative.
Civil actions for damages linked to amparo outcomes have also been pursued. However, there are no uniform standards governing who has standing to sue, how damages should be quantified, or how judgments should be enforced. As a result, practice does not reflect a consistent or effective pattern of compensation for wrongful convictions.
Overall, despite constitutional guarantees and the State’s formal adherence to international treaties, Mexico has not ensured the adequate protection of the rights to liberty, due process, and an adequate remedy.
IV. Questions/recommendations to Mexico
To fully comply with its obligations under Articles 6, 7, 9, and 14 of the International Covenant on Civil and Political Rights (ICCPR), as well as broader international expectations, the Human Rights Committee should urge Mexico to respond and act on the following:
1. [bookmark: _Hlk216208232]When will Mexico adopt a clear and legally binding definition of “new evidence” applicable to recognition of innocence proceedings?
2. What steps will Mexico take to ensure that scientific or technical advances can be used to challenge wrongful convictions through the recognition of innocence mechanism?
3. Why do most successful recognition of innocence claims rely on procedural irregularities rather than genuinely new exculpatory evidence, and what reforms are planned to ensure the recognition of innocence mechanism functions as intended?
4. What is the justification for requiring applicants to prove innocence to near-absolute certainty, and how does this standard align with Mexico’s obligations under Article 14 of the ICCPR?
5. When will Mexico revise the extremely short procedural deadlines governing recognition of innocence hearings to ensure applicants have a realistic opportunity to gather and present evidence?
6. Why does Mexico require exhaustion of all ordinary and extraordinary remedies before allowing recognition of innocence petitions, and how does this requirement comply with international standards for effective post-conviction review?
7. Will Mexico remove or reduce the requirement to exhaust all remedies, in order to allow more timely access to innocence review?
8. How does Mexico evaluate the impact of widespread and prolonged pre-trial detention on the practical utility of recognition of innocence proceedings?
9. What reforms will be undertaken to reduce over-reliance on pre-trial detention, particularly in light of international findings that automatic pre-trial detention is incompatible with human rights obligations?
10. What actions will Mexico take to align its legislation with the 2023 Inter-American Court of Human Rights ruling requiring the elimination of automatic pre-trial detention?
11. Why has the State expanded the scope of automatic pre-trial detention despite these rulings, and when will this expansion be reversed?
12. When will Mexico eliminate the judicial practice that prevents individuals who pleaded guilty in abbreviated proceedings from seeking recognition of innocence?
13. How does Mexico justify denying post-conviction review to individuals who entered guilty pleas, particularly when such pleas may have resulted from coercion, fear of harsher sentences, or inadequate legal advice?
14. What steps will Mexico take to ensure that innocent individuals who pleaded guilty have equal access to post-conviction remedies, in line with Article 14(5) of the ICCPR?
15. How does Mexico justify relying on the writ of amparo as a substitute for a true innocence-based review, given that it does not permit reopening of factual findings or introduction of new evidence in most cases?
16. When does Mexico plan to establish an independent body, such as a conviction review commission, tasked with investigating wrongful convictions?
17. How does Mexico assess its compliance with international standards, given that the burden of identifying, investigating, and funding innocence claims falls solely on convicted persons and under-resourced defense teams?
18. What measures will Mexico adopt to ensure access to state-funded investigative support for post-conviction review, including forensic analysis and expert testimony?
19. When will Mexico adopt a unified, legally binding process regulating access to biological evidence after a conviction becomes final?
20. How does Mexico justify requiring defense teams to make ad hoc or discretionary requests for biological evidence, with consideration to the resulting delays and inconsistent rulings across areas of Mexico?
21. What steps will Mexico take to prevent destruction of biological evidence after conviction?
22. How does Mexico justify allowing local prosecutors to unilaterally decide on destruction of evidence, and when will this discretion be eliminated?
23. What national mechanisms will Mexico put in place to track, document, and audit biological evidence so that its chain of custody and existence can be verified for post-conviction review?
24. When will Mexico introduce a legal framework guaranteeing post-conviction access to judicial case files, including for defense lawyers and innocence projects acting with the convicted person’s authorization?
25. How does the State justify maintaining investigation-stage confidentiality rules after conviction becomes final?
26. When will Mexico implement national standards for digitizing, preserving, and granting secure access to case files, including audio or video recordings of hearings?
27. How does Mexico explain the requirement that organizations need to formally assume representation before even accessing the file, and will this barrier be removed?
28. What mechanisms will Mexico establish to enforce prosecutors’ duty to disclose exculpatory evidence, including sanctions for non-compliance?
29. When will Mexico implement the double-blind eyewitness identification procedure: https://www.ojp.gov/ncjrs/virtual-library/abstracts/double-blind-sequential-police-lineup-procedures-toward-integrated
30. What reforms will Mexico enact to ensure that all participants in a lineup have similar appearance and attire, preventing identification bias?
31. When will Mexico adopt a clear statutory framework governing compensation for wrongful convictions?
32. How does Mexico explain the absence of automatic compensation following recognition of innocence, despite explicit legal provisions requiring it to be granted ex officio?
33. What concrete steps will Mexico take to harmonize its compensation frameworks with Article 14(6) ICCPR, ensuring that victims of wrongful convictions receive prompt, adequate, and enforceable reparations?
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