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[bookmark: _Toc319378991]Introduction 
Since 2022, the institutional human rights landscape in Belgium has one more actor, the Flanders Human Rights Institute (FLANHRI). Flanders chose to step out of the cooperation agreement between the Federal Government, the Regions and the Communities for the establishment of the Centre for Equal Opportunities and Opposition to Discrimination and Racism in the form of a joint institution (henceforth Unia), and set up its own Human Rights Institute with a mandate to promote and protect human rights in accordance with the applicable international standards for national human rights institutions. With the decree of 28 October 2022 establishing a Flemish Human Rights Institute, the Flemish Parliament laid down the legal basis for this. 

In February 2023, the Flemish Parliament appointed the board of directors after an open procedure. On 15 March 2023 a transition team went to work to assist citizens with reports and complaints. Since 18 September 2023, the permanent staff team has been set up and the now fully-fledged institute could effectively start its tasks and mission. In parallel, internal strategies and work processes were rolled out and fine-tuned and additional staff needs were identified.

The Flanders Human Rights Institute was also given the special mandate to be competent, within the Flemish competences, for the promotion, protection and follow-up of the implementation of the United Nations Convention on the Rights of Persons with Disabilities of 13 December 2006 (hereinafter: the Convention). Unia retains this mandate within the competences of the federal government and the competences of the other regions and communities in Belgium. 

Although it is currently too early for the Institute to submit a thorough and comprehensive report on the full implementation of the Convention within the Flemish competences, we would like to bring a number of issues to the Committee's attention.  
[bookmark: _Toc1882354565]Implementation of the Convention
A. [bookmark: _Toc1192172090]Purpose and general obligations (art. 1-4)
[bookmark: _Toc1205358195]Question 4. Consultation 

Meanwhile, Flanders has also implemented Article 4,§3 of the Convention. In 2018, a pilot project was launched around the establishment of a Flemish advisory council of persons with disabilities, resulting in a decision by the Flemish Government in 2021 on the recognition conditions, the recognition procedure and the supervision of the Flemish advisory and policy participation council of persons with disabilities.[footnoteRef:2]  Among other things, the recognition conditions contain specific provisions on the composition of the general assembly and the governing body to ensure sufficient participation of persons with disabilities and representatives of organizations of persons with disabilities.[footnoteRef:3] [2:  Decree of the Flemish Government of 17 December 2021 on the recognition conditions, the recognition procedure and the supervision of the Flemish advisory and policy participation council of persons with disabilities.]  [3:    The conditions are as follows: 
1. the general assembly and governing body shall have a representative and pluralistic composition. This shall take into account the diversity in the group of people with disabilities;
2. the members of the general assembly and the members of the governing body subscribe to the commitment to inclusion and full participation of persons with disabilities in society, as expressed in the UN Convention on the Rights of Persons with Disabilities of 13 December 2006;
3. at least 60% of the members of the general assembly and members of the governing body are persons with disabilities;
4. at least 60% of the members of the general assembly and of the members of the governing body are representative members of associations of persons with disabilities;
5. no more than two-thirds of the members of the general assembly and of the members of the governing body are of the same gender.] 


This council has an important advisory role vis-à-vis the Flemish Government, the Flemish Parliament and the Flemish administration on all matters affecting persons with disabilities. Advice is not binding, but in certain cases the Flemish Government is obliged to seek the advice and provide feedback on the advice.[footnoteRef:4] The advisory council is also responsible for monitoring policy developments with an eye on the needs and participation of persons with disabilities and the implementation of the UN Convention in Flanders. The representation role in various policy forums that the advisory council can take up is still being evaluated.[footnoteRef:5] [4:  The Flemish Government is obliged to seek the advice of the council on draft decrees and regulatory decisions that are of strategic importance and may have far-reaching consequences for persons with disabilities and actively involve the council in the policy process (see art. 2 Decree of the Flemish Government of 17 December 2021 on the recognition conditions, the recognition procedure and the supervision of the Flemish advisory and policy participation council of persons with disabilities).]  [5:  Art. 2 Decree of the Flemish Government of 17 December 2021 on the recognition conditions, the recognition procedure and the supervision of the Flemish advisory and policy participation council of persons with disabilities.] 


On 1 April 2022, the Flemish government recognised Noozo vzw[footnoteRef:6] as the Flemish advisory and policy participation council of persons with disabilities, and a five-year cooperation agreement (2022-2026) was agreed upon. Noozo vzw receives an annual subsidy based on the cooperation agreement and the annual action plan. It is important to ensure that Noozo vzw receives sufficient funds to carry out its mission. Noozo vzw received a subsidy of €262,500 for the working year 2022 (and also € 87.500 for the financial bridging of the relaunch), a subsidy of €356,000 for the working year 2023 and a subsidy of €526,000 for the working year 2024 (this grant is higher than previous years due to the merger of the Disability and Employment Policy Platform and NOOZO).[footnoteRef:7]  [6:  https://www.noozo.be/nl/ ]  [7: https://beslissingenvlaamseregering.vlaanderen.be/?search=Vlaamse%20advies-%20en%20beleidsparticipatieraad%20van%20personen%20met%20een%20handicap. ] 

B. [bookmark: _Toc1348542414]Specific rights (art. 5-30)
[bookmark: _Toc1670564945]Question 5. Equality and non-discrimination (art. 5)

The anti-discrimination policy in Flanders is laid down in the decree of 10 July 2008 containing the framework for the Flemish equal opportunities and equal treatment policy (further: Equal Opportunities Decree). Following the findings of the 2020 evaluation study on the Equal Opportunities Decree[footnoteRef:8], amendments were made to the Decree, aimed at improving the transparency and applicability, as well as bringing the decree in line with Union law. [8:  E. Cloots, M. Spinoy en J. Vrielink, Gelijk zijn vs. gelijk krijgen: een juridische evaluatie van het Vlaamse Gelijkekansendecreet, Antwerpen/Cambridge, Intersentia, 2021, 305 p.] 


On 20 March 2024, the Flemish Parliament approved the draft decree amending the decree of 8 May 2002 on proportional participation in the labour market and the decree of 10 July 2008 on a framework for Flemish equal opportunities and equal treatment policy (hereinafter: amending decree). [footnoteRef:9] The amendments entered into force on 1 June 2024. [footnoteRef:10] [9:  https://www.vlaamsparlement.be/nl/parlementaire-documenten/parlementaire-initiatieven/1790240. ]  [10:  Art. 51 amending decree] 


Below is an explanation of the main lines relevant to this reporting: 

· Addition of indicators that the Flanders Human Rights Institute or the court must take into account, among others, when assessing the reasonableness of the requested adjustment.[footnoteRef:11] [11:  Art. 19 Decree 10 July 2008 establishing a framework for Flemish equal opportunities and equal treatment policy.] 

· Introduction of a procedure for requests of reasonable accommodation (such as response and implementation deadlines, reasoned refusals,...).[footnoteRef:12]  [12:  Art. 26bis, 26ter, 26quater, 26quinquies, 26sexies Decree 10 July 2008 containing a framework for Flemish equal opportunities and equal treatment policy.] 

· Clarification that if unfavourable treatment is based on multiple protected characteristics, the assessment of that unfavourable treatment will take into account the fact that multiple protected characteristics are at issue, and the particular vulnerability of the aggrieved person that may result from it.[footnoteRef:13] Consequently, the judge and the Flanders Human Rights Institute are obliged to take into account the multiple nature of the disadvantage in their assessment, while having the necessary flexibility to adjudicate how this occurs (cumulative or intersectional discrimination).[footnoteRef:14] [13:  Art. 27bis Decree 10 July 2008 establishing a framework for Flemish equal opportunities and equal treatment policy.]  [14:  Explanatory memorandum to the decree amending the decree of 8 May 2002 on proportional participation in the labour market and the decree of 10 July 2008 establishing a framework for Flemish equal opportunities and equal treatment policy, Parl. St. Vl. Parl. 2023-24, no. 1937, p. 73-74.] 

· Increasement of the current lump sums for compensation for victims of discrimination, as well as the addition of criteria for the court to take into account when determining compensation.[footnoteRef:15] Failure to comply with an earlier judgment rendered by the Flanders Human Rights Litigation Chamber can for example result in a higher compensation.  [15:  Art. 28 Decree 10 July 2008 establishing a framework for Flemish equal opportunities and equal treatment policy.] 

[bookmark: _Toc1088842182]Question 15. Freedom from torture or cruel, inhuman or degrading treatment or punishment (art. 15)

The Optional Protocol to the UN Convention against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment requires a system of regular visits to places where people are deprived of their liberty, to prevent torture and other inhuman treatment. Belgium has signed but not yet ratified this protocol. At the federal level, in terms of federal competences, an independent body has since been set up for this purpose within the Federal Institute for the Protection and Promotion of Human Rights (FIRM).  

However, this is not yet the case as far as Flemish competences are concerned. The Flanders Human Rights Institute advises that an independent National Prevention Mechanism (NPM) will be set up in this regard so that persons with disabilities deprived of their liberty also receive the same protection within the Flemish competences. This is necessary to combat torture and other cruel, inhuman and degrading treatment or punishment of people deprived of their freedom. During the 2019-2024 legislature, the Flanders Human Rights Institute was in discussions with the Flemish Government regarding the creation of this Flemish Prevention Mechanism. The Institute recommends continuing these discussions, and expanding them with existing specialised bodies.
[bookmark: _Toc638715407]Question 18. Living independently and being included in the community (art. 19)

With the decree of 25 April 2014[footnoteRef:16], Flanders took major steps towards de-institutionalisation, in line with the Convention. A new funding instrument for adult persons with disabilities was introduced that switched from a supply-oriented policy with direct funding to institutions to demand-driven care. The implementation and execution of this change is very complex and is done step by step with the necessary evaluation and adjustment. [16:  Decree 25 April 2014 on personalised funding for persons with disabilities and reforming the way care and support are funded for persons with disabilities.] 

The Flanders Human Rights Institute noted a number of concerns in this regard. An applicant who received a positive decision to allocate a person-following budget after going through the application procedure is dependent on the following factors for the budget to be made available: the priority group allocated, the number of applications in the priority group, the available funds determined by the minister and the number of applicants prioritised by the immediate allocation. As of 31 December 2023, a total of 17,678 applications had been registered in the priority groups.[footnoteRef:17] The current waiting lists jeopardise the right to independent living and the right to be part of society of persons with disabilities. [17:  https://extranet.vaph.be/jaarverslag/2023/pages/25/. ] 

In addition, applicants on the waiting list have no perspective on when the person-following budget will be made available. Finally, regulatory changes that affect the amount of the budget made available require a thorough comparison between the level of protection under the old and new standard. This comparison should take into account the entire group of persons affected by the regulations and all relevant provisions of the regulations.
The Flemish Agency for Persons with Disabilities points out in its Long-term Planning for the upcoming legislature 2025-2029 that despite all efforts, there is a great need for permanent, additional investments. The number of applications for support increases by 3% every year and waiting lists remain long.[footnoteRef:18]   [18:  https://www.vaph.be/documenten/meerjarenplanning-2025-2029. ] 


Recommendations: 
· Within the current framework, the elimination of waiting lists through the effective and rapid provision of the person-following budget is necessary to realise the right to independent living and the right to be part of society, guaranteed in Article 19 of the UN Convention. The Flanders Human Rights Institute urges the Flemish Government to provide the necessary budgets to eliminate waiting lists, through the funding mechanism that offers the most legal certainty.
· The Flanders Human Rights Institute asks the Flemish government to offer more legal certainty to applicants by informing them, when allocating the person-following budget, when the budget will be made available.
· The Flanders Human Rights Institute argues that in case of adjustments to the regulations that affect the amount of the person-following budget that is made available, a thorough comparison between the protection level of the old and new standard is necessary. This comparison should take into account the entire group of persons affected by the regulations and all relevant provisions of the regulations. It should precede the adoption of new policies and be made available transparently to relevant stakeholders and the wider public.

The full advice of the Flanders Human Rights Institute can be consulted on our website: https://www.vlaamsmensenrechteninstituut.be/publicaties/advies-persoonsvolgend-budget. 
C. [bookmark: _Toc1025553604]Specific obligations (art. 31-33) 
[bookmark: _Toc1137218956]Question 31. National implementation and monitoring (art. 33) 
The Flanders Human Rights Institute has been given the specific mandate to ensure the promotion, protection and follow-up of the implementation of the Convention within all matters that fall within the competences of the Flemish Community and the Flemish Region.[footnoteRef:19]  [19:  Art. 6 decree 28 October 2022 establishing a Flemish Human Rights Institute. ] 

Mandate of the Flanders Human Rights Institute

The mandate of the Flanders Human Rights Institute to promote, protect and follow up on the implementation of the Convention mostly runs parallel to the general missions of the Institute, with a particular focus on the protection and promotion of the rights of persons with disabilities. Specifically, the Institute is empowered to carry out the following missions independently:
· promote awareness and protection of human rights by, inter alia, organising information campaigns, awareness-raising actions, education and training, and addressing the general public directly or through the media;[footnoteRef:20] [20:  Art. 7 decree 28 October 2022 establishing a Flemish Human Rights Institute.] 

· draw up and publish independent and reasoned opinions, recommendations, proposals and reports on its own initiative or at the request of authorities of the Flemish Region or the Flemish Community;[footnoteRef:21] [21:  Art. 9 decree 28 October 2022 establishing a Flemish Human Rights Institute.] 

· carry out or commission studies and surveys it considers necessary or useful for the fulfilment of its mandate;[footnoteRef:22] [22:  Art. 8 decree 28 October 2022 establishing a Flemish Human Rights Institute.] 

· promote the alignment of legislation, regulations and practices of governments of/or dependent on the Flemish Region or the Flemish Community with international human rights treaties to which Belgium is party, as well as their effective implementation;[footnoteRef:23] [23:  Art. 10 decree 28 October 2022 establishing a Flemish Human Rights Institute.] 

· encourage accession to and ratification of international human rights treaties, as well as their effective implementation;[footnoteRef:24] [24:  Art. 11 decree 28 October 2022 establishing a Flemish Human Rights Institute.] 

· hear all persons and obtain all necessary information and documentation as reasonably necessary to exercise its powers;[footnoteRef:25] [25:  Art. 22 decree 28 October 2022 establishing a Flemish Human Rights Institute.] 

· To report to or cooperate with (international) institutions, services, organisations and individuals active in the field of protection and promotion of human rights, for the purpose of consultation and encouragement and for the purpose of mutual referral in the event of or forwarding reports or complaints of human rights violations;[footnoteRef:26] [26:  Art. 23 and art. 24 decree 28 October 2022 establishing a Flemish Human Rights Institute.] 

· contribute to the drafting of reports to be submitted to bodies of international organisations monitoring the implementation of human rights treaties and, if necessary, may also comment on the reports from its independent position.[footnoteRef:27] [27:  Art. 25 decree 28 October 2022 establishing a Flemish Human Rights Institute.] 


In addition, Flanders has opted for a unique assistance and enforcement mechanism. Any citizen who believes to be a victim of or witness to discrimination can file a complaint with the institute. This also includes denial of reasonable accommodation for a person with a disability. These individual discrimination complaints are initially dealt with through mediation, which is a confidential and structured process of voluntary consultation between the parties involved in which the institute, as an independent and neutral third party, facilitates communication and tries to persuade the parties involved to work out a solution themselves.[footnoteRef:28] [28:  Art. 13 decree 28 October 2022 establishing a Flemish Human Rights Institute. ] 

If mediation does not or cannot lead to a result, the Litigation Chamber, a quasi-jurisdictional body, may assess in a non-binding manner whether discrimination has occurred or not.[footnoteRef:29] This does not affect the possibility of bringing a claim before the competent court, which can assess this claim in full independence. The Litigation Chamber shall motivate its judgment in a clear and understandable manner and may make recommendations to a person who has discriminated.[footnoteRef:30] In the event of any legal proceedings, the court may take into account the measures recommended by the Litigation Chamber in assessing the amount of damages, and the extent to which the defendant has complied with them, in other words, failure to comply with the Litigation Chamber's judgment may potentially result in a higher lump-sum fine, when assessing the amount of damages.[footnoteRef:31] The rulings of the Litigation Chamber are also actively and closely monitored by the Institute.[footnoteRef:32] This assistance and enforcement mechanism offers persons with disabilities who believe they are victims of discrimination a low-threshold, free and time-saving alternative to going to court. Moreover, the evaluation study on the Flemish anti-discrimination legislation showed that there are still very few court decisions on the application of the Flemish Equal Opportunities Decree and that a significant number of those decisions do not correctly apply the decree, and the EU law standards it implements.[footnoteRef:33] The Litigation Chamber is therefore composed of human rights and anti-discrimination law experts with experience in the judiciary, legal profession and academia who will ensure that anti-discrimination regulations are interpreted correctly.[footnoteRef:34] With this, Flanders is setting the bar high and - following the example of a number of European success stories - wants to vigorously enforce the complex regulations on non-discrimination within the Flemish competences.  [29:  Art. 14 decree 28 October 2022 establishing a Flemish Human Rights Institute.]  [30:  Art. 16, §6 decree 28 October 2022 establishing a Flemish Human Rights Institute.]  [31:  Art. 28 Decree 10 July 2008 providing a framework for Flemish equal opportunities and equal treatment policy.]  [32:  Art. 18 decree 28 October 2022 establishing a Flemish Human Rights Institute.. ]  [33:  E. Cloots, M. Spinoy en J. Vrielink, Gelijk zijn vs. gelijk krijgen, een juridische evaluatie van het Vlaamse gelijkekansendecreet, 2021, p.287]  [34:  Art. 34, §2 decree 28 October 2022 establishing a Flemish Human Rights Institute.] 

In addition, any citizen who was a victim or witness or has objective indications of human rights violations can also contact the institute for assistance and active referral. These reports can relate to all possible violations of the rights and freedoms enshrined in the Universal Declaration of Human Rights, the Constitution and international treaties protecting human rights to which Belgium is a party. Such reports also serve as indicators for the institute's broader mission of awareness-raising, (policy) advice and research.
Moreover, FLANHRI is already fully in line with the recently adopted European directives for equality bodies. Finally, the Flanders Human Rights Institute has the power to act in court on behalf of the collective interest,[footnoteRef:35]  although its focus remains - as in the Dutch College Voor de Rechten van de Mens - on the low-threshold procedure through the Litigation Chamber. The Belgian Council of State did not rule that this change in policy leads to a reduction in the level of protection provided.[footnoteRef:36] Moreover, the Council of State did not yet take into account the subsequently amended Equal Opportunities Decree, which stipulates that failure to comply with rulings of the Litigation Chamber can lead to higher lump-sum fines if the case still goes to court. [35:  Art. 41 decree 10 July 2008 containing a framework for the Flemish equal opportunities and equal treatment policy; Art. 50-54 decree 28 October 2022 establishing a Flemish Human Rights Institute; The explanatory memorandum to the founding decree of the Flanders Human Rights Institute motivates: "The FLANHRI will, however, under certain conditions, have a common-law collective right of action before the ordinary courts and tribunals (art. 17 Ger. W.)." (...) "This article gives legal persons seeking the protection of human rights the possibility of obtaining a court decision (injunctions, damages, etc.) in case of human rights violations" (...) "The FLANHRI also technically has this legal possibility.", Parl. St. Vl. Parl. 2021-2022, no. 1357/1, p. 57-61).]  [36:  Council of State, Opinion 71.275/3 of 7 June 2022, p16-17. "The circumstance that the FLANHRI itself cannot act in court may have the effect of raising in practice the threshold for the persons concerned to bring their own actions, although the non-binding opinion of the Dispute Resolution Chamber (see Article 14 of the preliminary draft) may have an impact on any litigation brought by the person concerned himself. The Council of State does not have sufficient understanding of the potential impact in practice of this measure, including on the so-called non-take-up of the right to legal aid, to conclude that it leads to a significant reduction in the level of protection offered."] 


On 1 October 2023, the Litigation Chamber started its mission. Proceedings before the Litigation Chamber are free of charge and aim to be as accessible as possible in other areas as well. Individuals may conduct the proceedings themselves. They may also choose to be assisted or represented by a lawyer or someone else. The Litigation Chamber ensures that the proceedings are accessible to all and provides material assistance to parties for participating in the proceedings. It is mindful of the possible power imbalance between parties and their right to a fair procedure. 
 
Where the Litigation Chamber finds discrimination, it may make recommendations to the person who discriminated. The institute actively and meticulously follows up on the Litigation Chamber's judgments. Moreover, the Litigation Chamber's carefully legally motivated judgement supports parties if they wish to go to court. The expertise of the members of the Litigation Chamber guarantees high-quality judgments, which correctly interpret anti-discrimination law. The judgments also have a wider signaling function. All judgments are published publicly, naming legal entities. The motivation of the judgments contributes to the development of anti-discrimination law. 

On 15 December 2023, the Flemish Government approved the decree regulating the course of the procedure before the Disputes Chamber and the composition per case. At the time of sending this report, 20 cases have already been initiated at the Dispute Chamber, 13 of which deal with discrimination on the basis of disability. This high percentage illustrates that persons with disabilities already find their way to FLANHRI.  

FLANHRI has a generous budget, more than four times the sum the Flemish Government paid to Unia for protecting the right to non-discrimination within the Flemish competences. The budgetary impact of the start-up was managed within the available reference credits with the amount being supplemented in 2022, 2023 and 2024 to a budget of 4.9 mio euro per year. In line with article 40 of the founding decree, the Flemish Human Rights Institute advises that budgetary continuity be guaranteed so that the institute can continue to perform its basic tasks.
 
Accessibility and a low threshold are central to the operation of the Flanders Human Rights Institute. In line with the 'no wrong door' principle, since 15 March 2022 every complaint is treated or warmly referred to the competent body. Cooperation, in complaints but also in terms of advice, research, reporting, etc., is essential. For instance, in the autumn of 2023, the Flemish Human Rights Institute collaborated with the Federal Human Rights Institute on the annual Rule of Law reporting by the European Network of Human Rights Institutes (ENNHRI). The most recent public example of cooperation can be found in the witness book ‘Gebroken Levens’ which the Institute produced together with Flemish and federal partners such as the Contact Point for Transgressive Behaviour, FIRM and the Institute for the Equality of Women and Men at the request of the Flemish and federal commissions on sexual abuse.
Civil society participation
The participation of civil society, in particular persons with disabilities and the organisations representing them, is structurally embedded in the institute's organigramme through the 'Sounding board Group on Disability'. The Flanders Human Rights Institute is currently examining the concrete design of this Group in terms of composition, mission and working method so that the participation of persons with disabilities and the organisations of persons with disabilities within the institute can be ensured in a meaningful and effective way.
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