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The Center for Migration, Gender and Justice (CMGJ) is a women-, migrant-, and youth-led non-profit, non-governmental organization (NGO) that addresses human rights at the intersection of migration and gender through research, advocacy, and education. Within our areas of expertise, this shadow report speaks to Germany’s implementation of CEDAW in light of the Committee’s 85th session (8-26 May 2023). Throughout the report, the names of any alleged victims, witnesses, and perpetrators have been anonymized, and no photographs of alleged victims, witnesses or perpetrators have been included. 










Migration and Gender in Germany’s Ninth Periodic Report:

Germany ratified CEDAW in 1985 and the Istanbul Convention in 2017. After initial reservations on individual articles of the Istanbul Convention, the current government withdrew these reservations. We welcome this progress as the respective articles were of specific importance to gendered migration experiences (Article 44 and 59).[footnoteRef:1] Germany also recently adopted guidelines on Feminist Foreign Policy and Feminist Development Policy and has operationalized the EU Gender Equality Strategy (2020-2025) at the national level.[footnoteRef:2]  [1:  DaMigra. 2023.]  [2:  Bundesregierung. 2023.] 


Despite these promising developments, the needs and challenges of women, girl, LGBTQIA+, and gender diverse migrants continue to be largely overlooked and unaddressed in areas such as labor, health, and political engagement as demonstrated in Germany’s Ninth Periodic Report. Based on an analysis using our Gender-Migration Index (GMI), a guidance tool for gender-responsiveness and migrant-inclusion in policy, we find that in the report (from here on CEDAW/C/DEU/9), migration dynamics are only moderately mentioned and engaged with, and commitments towards intersectional considerations of migration and gender remain limited. 

For example, while the CEDAW/C/DEU/9 includes Paragraph 19 “Disadvantaged groups of women - migrant women” and Paragraph 21 “Refugee and asylum-seeking women” as distinct sections where the intersection of migration and gender is considered, beyond this, migration dynamics are seldom mentioned and engaged with. In fact, besides in the title and within Paragraph 19, migrant women/women migrants/women with a migration background/mothers with a migration background are only mentioned explicitly four times, once in the context of the EU Gender Equality Strategy (Paragraph 7), once in the context of education (Paragraph 14), once in the context of employment (Paragraph 14), and once in the context of marriage and family relations (Paragraph 22). The varied terminology used to describe gendered migrant experiences needs to be emphasized here as it points to a fundamental concern yet to be addressed by Germany, namely polarized migration discourse and its implications for data disaggregation. In reviewing the CEDAW/C/DEU/9, it is quite unclear what distinguishes migrant women/women migrants/women with a migration background/mothers with a migration background and how these convoluted gendered migration experiences are transposed into data collection and analysis, thereby problematizing evidence-based policy.

Relatedly, the mention of and engagement with refugee and asylum-seeking women, denoting a migration status falling under the broader conceptual terminology of migrants/migration, can also be described as moderate. Besides in the title and within Paragraph 21, migration dynamics relevant to refugees and asylum-seekers (i.e. forced migration, displacement, protection etc.) are seldom mentioned and engaged with. As our GMI analysis reveals, bracketing Paragraph 21, gendered needs and challenges of refugees and asylum-seekers are only explicitly mentioned once within the context of harmful practices (female genital mutilation as health concern) (Paragraph 10), once within the context of gender-based violence (Paragraph 11), once within the context of trafficking and prostitution (Paragraph 12), once within the context of employment (Paragraph 15), and numerous times within the context of disadvantaged groups (Paragraph 19), the latter highlighting again the above noted concern regarding migration discourse/terminology and data disaggregation. In the policy areas of concern identified through our GMI analysis, namely labor, health, and political engagement, there is thus limited or no mention of nor engagement with migration dynamics. 

Additionally, pertaining to gendered migration experiences relative to sexual orientation and gender identity, there is no mention of, engagement with, and commitment to addressing the needs and challenges of LGBTQIA+ and gender diverse migrants in the CEDAW/C/DEU/9. Although the report includes Paragraph 20 “Transsexual and Transgender Women,” migration dynamics are not considered therein. This is not only important because the current government has implemented new rules granting asylum on the grounds of persecution based on sexual orientation and gender identity, but also because CEDAW General Recommendation No. 32. posits gender-based persecution as a ground for asylum and as the EU Directive 2013/32/EU on common procedures for granting and withdrawing international protection holds provisions for gender-based persecution (Article 11).[footnoteRef:3]  [3:  Deutsche Welle. 2022; European Parliament. 2016; Refworld. 2014.] 


Further of note is that albeit responding to inquiries to demonstrate government measures on matters relating to migration, as prompted in the List of Issues (LoI, from here on - CEDAW/C/DEU/QPR/9), there is limited foresighted commitment towards intersectional considerations on migration and gender in terms of the existing legal-institutional framework; rather, ad-hoc programs and projects, often in collaboration with civil society, are mentioned, while systemic change is not foreseen or even rejected (i.e. Re 16 (b) undocumented migrants’ access to health resources and services). 

Based on the provided information, we recommend that the Committee ask the Government of Germany the following questions and that these inquiries are considered in the Concluding Observations:

· What measures has the government taken to streamline migration discourse/terminology considering the implications for the disaggregation of data and subsequent evidence-based policy?
· What measures has the government taken to ensure the safety of LGBTQIA+ and gender diverse persons seeking protection during the asylum-process given the nuances of ‘proving’ one’s sexual orientation and gender identity considering the fact that concealment thereof is often a function of survival (especially if violence is perpetrated within the family)?[footnoteRef:4] [4:  Queer Refugees. n.d.] 

· What measures has the government taken to ensure the safety of LGBTQIA+ and gender diverse persons seeking protection during the asylum-process given the nuances of ‘proving’ persecution based on sexual orientation and gender identity considering the fact that a country of origin having anti-LGBQTIA+ laws does not amount to persecution per se?[footnoteRef:5] [5:  Ibid.] 



Labor (Paragraph 15):

In regards to the employment of women, girl, LGBTQIA+, and gender diverse migrants, as detailed in Paragraph 15 “Employment,” our GMI analysis reveals that there is limited mention of, engagement with, and commitment to migration dynamics. The central reference made to migration dynamics relative to labor can be noted as part of the “Strong in the Workplace” program (Re 15 (e)). The program has been expanded to include refugee women/mothers and has facilitated job prospects for mothers with a migration background. While this shows promising progress, the CEDAW/C/DEU/9 does not address structural and institutional challenges faced by women, girl, LGBTQIA+, and gender diverse migrants such as the gender pay gap. Although it is noted that the Federal Government and the Länder “continue to combat the root causes of the gender pay gap holistically in order to reduce this gap,” a concrete commitment towards this that is considerate of the intersection between migration and gender remains absent (Re 15 (a)). This is notable because there is a persistent pay gap between migrant women and non-migrant women which is often informed by further factors that are structurally and institutionally rooted, particularly when taking into account race, ethnicity, and religion.[footnoteRef:6]  [6:  Algan et al. 2010; IZA, 2016.] 


These findings are reflective of our GMI analysis on Germany’s Voluntary National Review (VNR) on the Global Compact for Migration (GCM) submitted in the context of the first International Migration Review Forum. As part of this analysis, we found overall gender-responsiveness to be moderate and gender-responsiveness in the area of labor to be largely limited with input from our partners (WoW-WithorWithout) identifying migrant experiences in terms of access to resources and services in the context of employment as moderate and access to information and accountability in the context of employment as limited. 

Both, our GMI analysis of the CEDAW/C/DEU/9 Paragraph 15 (Labor) and Germany’s GCM VNR raise important questions with regards to the migration-gender-labor nexus. The fact that Germany has neither ratified the Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (CRMW) nor the International Labor Organization Convention on Workers with Family Responsibilities (C159) (see: CEDAW/C/DEU/QPR/9) requires clarification.[footnoteRef:7] In relation to concerns about gender stereotypes (Paragraph 9) in the employment sector, Germany’s plans (if any) for the ratification of the International Labor Organization Convention on Violence and Harassment in the World of Work (C190) also deserve further discussion (CEDAW/C/DEU/QPR/9 15 (d).[footnoteRef:8]  [7:  OHCHR. 1990; ILO. 1981.]  [8:  ILO. 2019.] 


In addition to questions regarding Germany’s engagement with international legal-institutional frameworks that are pertinent to ensuring the human rights of migrant workers, the country’s anti-discrimination regulations, specifically the Allgemeines Gleichbehandlungsgesetz (AGG) (General Act on Equal Treatment), must similarly be problematized as ‘permissible difference in treatment’ in the context of labor is enshrined as per Article 8.[footnoteRef:9] We stressed the implications of this provision in a previous shadow report (UN HLPF 2021) noting that the ‘genuine and determining occupational requirement’ principle leaves discretion for interpretation with considerations around intersectional discrimination often overlooked.[footnoteRef:10] This, alongside the non-ratification status of C190,  stands in tension with the CEDAW/C/DEU/9 Re 15 (d), stating that the AGG provides “sufficient effective mechanisms and opportunities for lodging an appeal [re: sexual harassment in the workplace] in Germany.” [9:  Antidiskriminierungsstelle des Bundes. 2006.]  [10:  CMGJ. 2021.] 


Based on the provided information, we recommend that the Committee ask the Government of Germany the following questions and that these inquiries are considered in the Concluding Observations:

· What measures has the government taken to ensure protections of migrant workers absent of the ratification of important legal-institutional frameworks on the matter?
· Please clarify the government’s plans (if any) regarding the ratification of the CRMW and the ILO C190.
· What measures has the government taken to ensure intersectional protections in the labor market given the AGG’s ‘permissible difference in treatment’ clause?

Health (Paragraph 16):

In regards to the health of women, girl, LGBTQIA+, and gender diverse migrants, as detailed in Paragraph 16 “Health,” our GMI analysis reveals that there is no mention of, engagement with, nor commitment to migration dynamics. With the exception of responding to an inquiry (CEDAW/C/DEU/QPR/9 - Re 16 (b)) pertinent to undocumented migrants’ access to health resources and services, migration dynamics as it pertains to health are not considered in this context. There is, however, reference made to health-related and legal aspects of female genital mutilation (FGM) in Paragraph 10 (“Harmful Practices”) concerning refugees, more concretely refugee facilities. This absence of considerations around the migration-gender-health nexus deserves further attention, especially since 
Germany restricts access to healthcare for refugees for 15 months upon arrival, a regulation dating back to the 1993 Asylum-Seekers’ Benefits Act (Asylbewerberleistungsgesetz).[footnoteRef:11]  [11:  Bosswick, 2000; Norredam et al. 2006.] 


While refugees can initially receive emergency medical care, treatment for acute and painful conditions, care during pregnancy and childbirth, vaccinations as well as ‘necessary preventive measures,’ other important health resources and services, such as mental health, generally fall beyond the scope of healthcare access.[footnoteRef:12] Considering that refugee women in Germany face a range of mental health challenges, this restrictive access to healthcare remains problematic, particularly as the mental health and well-being of refugee women is informed by a range of factors, notably cultural factors (i.e. language proficiency), social and material factors (i.e. employment and housing), and personal factors (i.e. family separation), that must be addressed.[footnoteRef:13]  [12:  Bozorgmehr and Razum. 2015.]  [13:  Charité-Universitätsmedizin. 2017; Jesuthasan et al. 2018; Shishehgar et al. 2017.] 



Based on the provided information, we recommend that the Committee ask the Government of Germany the following questions and that these inquiries are considered in the Concluding Observations:

· What measures has the government taken to enhance migrant health literacy and/or cultural- and linguistic-sensitivity of healthcare workers?
· Please clarify the government’s plans (if any) to make mental health resources and services available for persons seeking protection upon arrival?
· What measures, other than the “Active against FGM in Refugee Facilities” project, has the government taken to address risks of GBV, including FGM, in accommodation and reception centers?

Political Engagement (Paragraph 13):                                                                                                                  

In regards to political engagement of women, girl, LGBTQIA+, and gender diverse migrants, as detailed in Paragraph 13 “Participation in political and public life,” our GMI analysis reveals that there is no mention of, engagement with, nor commitment to migration dynamics. As per the CEDAW/C/DEU/9, references to the share of women in local government, administrative positions, and in the Bundestag do not detail information on migrant women in political roles. Particularly important to highlight in this context is also the absence of any consideration of migrant youth albeit mention of “empowerment programmes aimed at making it easier for young women to enter politics” (143).

This oversight at the migration-gender-political engagement nexus is reflective of concerns raised in our submission to the CEDAW Committee for the Half-Day General Discussion on the Equal and Inclusive Representation of Women in Decision-Making Systems (February 2023) as part of which we gesture to the implications of limited political engagement of migrants to which we then offer solutions.[footnoteRef:14] Our comments fall in line with a statement by DaMigra, noting that migrant women often do not have access to and/or knowledge of structures for political participation.[footnoteRef:15]  [14:  CMGJ. 2023.]  [15:  DaMigra. 2023. ] 


To this end, our own experiences as a women-, migrant-, and youth-led organization in the Consultation Process on Feminist Development Policy of the Federal Ministry for Economic Cooperation and Development (Bundesministerium für wirtschaftliche Zusammenarbeit und Entwicklung - BMZ) is a point in case here. While we appreciated the invitation to the consultation process, the document “Synthesis of Contributions by Civil Society” demonstrates limited mention of, engagement with, and commitment to migration dynamics.[footnoteRef:16] In fact, migration is mentioned only three times throughout the document, mainly as an ‘add on’ and/or as established separate from the field of development cooperation. This is similarly so in the actual strategy for Feminist Development Policy and raises questions whether the limited mention of, engagement with, and commitment to migration dynamics in these documents is reflective of the ‘add on’ approach in political engagement (i.e. consultations) absent recognition of expertise of organizations such as ours.[footnoteRef:17]  [16:  BMZ. 2023a.]  [17:  BMZ. 2023b.] 


	Based on the provided information, we recommend that the Committee ask the Government of Germany the following questions and that these inquiries are considered in the Concluding Observations:

· What measures has the government taken to ensure meaningful political participation of women, girl, LGBTQIA+, and gender diverse migrants and representative organizations that is cognizant of their expertise and lived experiences?
· Please clarify the government’s plans (if any) to facilitate different forms of political engagement (i.e. voting, running for office, other forms of political engagement) for non-citizens across institutional levels (i.e. local, state, federal)?
· What measures has the government taken to ensure meaningful political participation of migrant youth that is cognizant of their expertise and lived experiences?
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