: UNIVERSITY OF TORONTO INTERNATIONAL

L), FACULTY oF LAW HUMAN RIGHTS
R PROGRAM

ADVISORY BOARD
Louise Arbour
Adrienne Clarkson

Ronald Daniels

. . . Yash Ghai
Arbitrary imprisonment and cruel treatment of Bill Graham
migrants with mental health issues in Canada Michael Ignatieff

Harold Koh

Roy McMurtry
Cecilia Medina
James Orbinski
Robert Prichard
Bob Rae

John Ralston Saul

(114" Session, 29 June - 24 July 2015) Ken Wiwa

Submission to the UN Human Rights Committee
to assist in its review of Canada

FACULTY ADVISORS
Audrey Macklin, Chair
Vincent Chiao

Karen Knop

Trudo Lemmens
Patrick Macklem
Mariana Mota Prado

Jennifer Orange

EXECUTIVE DIRECTOR
Renu Mandhane, J.D, LL.M.
39 Queen’s Park

Room 106

Toronto, Ontario M5S 2C3
Tel: 416.946.8730

Fax: 416.978.8894

renu.mandhane@utoronto.ca

http://ihrp.law.utoronto.ca/


mailto:renu.mandhane@utoronto.ca
mailto:renu.mandhane@utoronto.ca

UNIVERSITY OF TORONTO INTERNATIONAL

J FACULTY oF LAW HUMAN RIGHTS
PROGRAM

TABLE OF CONTENTS

R 101 o Yo [ U Tox 1 T ] o PP 1

II.  Executive Summary and Key RECOMMENTATIONS ......uuuiiiiiiiiiiii e 2

lll. Depression and deterioration: the impact of detention on mental health................................ 7

IV. The lived experience of immigration detaiN@es .........ccuuuuiiiiiiiiiiiiiiiie e 9

A, V0ICES fromM the INSIAE .o 9

B. Conditions Of CONTINEMENT ........ei e e e e e 11

a. Central East CorreCtioNal CeNIIE........cooiiiiiiiiiiei et e e et e e e e e eeeeeannes 12

b.  Vanier Centre fOr WOMEN ... ..o et e e e e e e e e e eeeea s 13

c. Access to Healthcare in provincial jailS...........cooiiioiiiieiiiii e 14

V. A Legal Black hole: Canada’s treatment of migrants with mental health issues .................. 16

A. Detention of Migrants in Canada .........ccuuuuiiiiiiiiiiie e 16

a. Legislative authority and implementation .............cooevveeiiiiiin e 16

D, The deCiSION 10 AELAIN ........uiie e e e e e e e e e e 17

[T N (=T g Po LAV E S (o I 0 (=] =T 11 o ISR 18

ii. Mental health and the deciSion tO detain .............cooi i 19

c. The Decision to continue detention (detention review hearings) ...........cccccvvvcieiiieeeeeiiiiinnnnn. 19

i.  Continuing detention of migrants with mental health iSSUES..............ccccoi i, 22

ii. Alternatives to detention and conditions 0N release ... 22

iii. Lengthy detention, indefinite detention ............ccccveii e 24

(o JR @ F= 1 1=T o o 1o T L] (=T o (o o S 25

[T ¥ o [ o4 F= L =Y =SSR 25

TR o P a1 T o0 o 11 S 26

B. The Site of Detention: Immigration Holding Centre or Provincial Jail?............ccccccceeeeee. 26

a. Migrants with mental health issues routinely imprisoned in provincial jails................ccc......... 27

b. Jurisdictional overlap or black hole............ooo e 28

c. Challenging detention in provincCial Jail............ccoooeeiiiiiiiii e 29

C. Independent monitoring of immigration detention facilities.........c..cccooveeiiiiiiii s 30
VI. Canada’s treatment of immigration detainees with mental health issues violates

LN C=T g g F= A oY = = ST 31

A, Arbitrary detention (At 9) . ..o e e e 31

a. Aspects of regime not sufficiently prescribed by [aw ..., 31

[T Y[ (=3 ) o (=1 (=Y oo o SRS 32

i, Transfer from THC 10 JAIL .......ccoiiiei et enea 32

iii. Jurisdiction over immigration detainees in provincial jail...........c..ccoooiiiiiiiiiei 32

b. Decision to detain not sufficiently individualized ...............ccoooiiiiiii e 33

c. Lengthy and indefinite detention is arbitrary ............oooeiiiii i 34

B. Cruel, inhuman and degrading treatment (arts 7, 10) ......ccoveiiiiiiiiie e 34

a. Routine imprisonment of immigration detainees with mental health issues in provincial jails 34

b. Lack of adequate healtNCare ............ccoo i e 35

(oS [0 To [ T T (= [ 1= 0] o 36

C. Discrimination on the basis of disability (artsS 2, 9, 26)............uuuuiiiii 37

D. Violation of the right to challenge detention before a court (art 9).......cccoevvvvviiiiiiiiiiinnnnn. 37

Appendix: Recommendations to Canadian AUthOrItieS........oouuuiii e 40

http://ihrp.law.utoronto.ca/ i



UNIVERSITY OF TORONTO INTERNATIONAL

J FACULTY oF LAW HUMAN RIGHTS
PROGRAM

. Introduction

The International Human Rights Program (IHRP) at the University of Toronto Faculty of Law enhances
the legal protection of existing and emerging international human rights obligations through advocacy,
knowledge-exchange, and capacity-building initiatives that provide experiential learning opportunities
for students and legal expertise to civil society.

The IHRP is pleased to submit this brief to the United Nations Human Rights Committee (the
Committee) in advance of its consideration of Canada’s sixth periodic report at the Committee’s 114"
session from 29 June - 24 July 2015.

This brief analyzes the treatment of immigration detainees in Canada, with a particular focus on non-
citizens (“migrants”)* with mental health issues. It is the result of an investigation conducted over ten
months by the IHRP’s award-winning legal clinic. In addition to extensive desk research, we interviewed
ten detainees (seven who were in a provincial jail at the time of interview, and three who were recently
released), along with over 30 experts (including counsel,? correctional staff, doctors, immigration
experts, civil society groups, mental health experts, and a retired Canada Border Services Agency
manager). We also provided a draft of our recommendations to the federal and Ontario governments,
but did not receive any response.

We respectfully submit that Canada’s detention of migrants with mental health issues in maximum
security jails violates the International Covenant on Civil and Political Rights (the Covenant) insofar as
such detention is arbitrary (art 2); cruel, inhuman and degrading treatment (art 7); discrimination on the
basis of disability (art 26); and violates the right of detainees to a challenge their detention before a
court (arts 9).

We will be releasing a full report based on our findings entitled “We Have No Rights”: Arbitrary
imprisonment and cruel treatment of migrants with mental health issues in Canada in advance of World
Refugee Day on June 20, 2015. The forthcoming report is co-authored by Hanna Gros and Paloma van
Groll, and will include a foreword by the world’s leading scholar on refugee rights, Professor James
Hathaway. This brief was prepared by Logan St. John-Smith.

http://ihrp.law.utoronto.ca/ 1
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Il. Executive Summary and Key Recommendations

Every year thousands of migrants are detained in Canada; in 2013, for example, over 7300 migrants
were detained.® Nearly one third of all detention occurs in a facility intended for a criminal population
(i.e. a provincial jail),* while the remaining occurs in three dedicated immigration holding centres (IHCs)
in Toronto (195 beds), Montreal (150 beds), and Vancouver (24 beds).® Migrants detained in
provincially-administered correctional facilities are not serving a criminal sentence, but are effectively
serving hard time. Our research indicates that detention is sometimes prolonged, and can drag on for
years. Imprisonment exacerbates existing mental health issues and often creates new ones, including
suicidal ideation.

Nearly 60% of all detention occurs in the province of Ontario, with 53% of detention occurring in the
Greater Toronto Area (GTA) alone.® A Canadian Red Cross Society report notes that Canada Border
Services Agency (CBSA) held 2247 migrants in detention in Ontario provincial jails in 2012. ’
Unfortunately, more up-to-date statistics are not publicly available.

This brief focuses on Ontario as a case study to discuss broader issues with Canada’s laws, policies,
and practices, since the majority of immigration detainees are held in that province.® Wherever
possible, we highlight experiences from other provinces since there is significant regional variation. For
example, outside of Ontario, British Columbia, and Quebec, there are no dedicated IHCs, which means
that all immigration detainees are held in provincial correctional facilities. Moreover, publicly-disclosed
CBSA data from 2013 indicates that immigration detainees outside the central region are much more
likely to be released after a detention review proceeding than those housed within the central region
(which includes Toronto).® Regional variation in immigration detention is symptomatic of the lack of
clear laws and policies to guide immigration detention in Canada.

Our investigation found that migrants with mental health issues or diagnosed mental illnesses™® are
routinely detained despite their vulnerable status, while others develop mental health issues as a result
of detention. Some detainees have no past criminal record, but are detained on the basis that they are
a flight risk, or because their identity cannot be confirmed.™* Due to the overrepresentation of people
with mental health issues in Canada’s criminal justice system,? some migrants with mental health
issues are detained on the basis of past criminality — this is after serving their criminal sentence,
however minor the underlying offence. Some spend more time in jail on account of their immigration
status than the underlying criminal conviction.

We found that there is a marked absence of the rule of law in immigration detention decisions, including
decisions about the site of detention, transfer to provincial jail, and decisions to continue detention.
There are large gaps in accountability — what we call “legal black holes” — such that no governmental
body is clearly responsible for detainees held in provincial jails. This is especially problematic since, in
Ontario at least, there is no regular, independent monitoring of provincial jails that house immigration
detainees.™ In terms of the day-to-day treatment of detainees in jail, CBSA “passes the buck” to the
Ontario Ministry of Community Safety and Correctional Services (MCSCS), which is clearly struggling
to keep up with increasing numbers of persons detained under the criminal justice system.

Unfortunately, while the laws and policies allude to the importance of exploring alternatives prior to
detention, the numerous counsel and experts we interviewed all identified the lack of meaningful or
viable alternatives to detention for those with mental health issues due to ingrained biases of
government officials and quasi-judicial decision-makers who review continued detention.

http://ihrp.law.utoronto.ca/ 2
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In practice, the detention review process, which is meant to mitigate the risk of indefinite detention,
actually facilitates it. Ontario counsel we spoke to uniformly expressed frustration with the futility of the
reviews, where a string of lay decision-makers preside over hearings that last a matter of minutes, lack
due process, and presume continued detention absent “clear and compelling reasons” to depart from
past decisions.

The immigration detainees we spoke to spent between two months and three years imprisoned in
maximume-security provincial jails, and each had a diagnosed mental health issue(s) and/or expressed
serious anxiety or suicidal ideation. Each of the immigration detainees we met with communicated
incredible hopelessness: “nobody cares because | am an immigrant here;” “we have no rights;” “they
look at us ... like criminals;” “they treat us like garbage;” we are “not treated like humans.” This anguish
is compounded for detainees with mental health issues, who feel further marginalized and discriminated
against on account of their health needs. Without exception, detention in a provincial jail, even for a
short period, exacerbated their mental health issues, or created new ones.

Anxiety over immigration status and the hardship of indefinite detention has a severe impact on the
mental health of immigration detainees.'* The uncertainty of the length of immigration detention is an
enormous and constant source of stress, and detention often exacerbates or produces new mental
health issues." Our interviews with detainees and counsel suggest that these issues are compounded
by CBSA'’s ‘hands-off approach’ to the health of detainees, and the lack of adequate mental health care
in jail.

Despite Canada’s strong commitment to the rights of persons with disabilities, migrants with serious
mental health issues are routinely imprisoned in maximum-security provincial jails (as opposed to
dedicated, medium-security IHCs). Indeed, the Canadian government states that one of the factors it
considers in deciding to transfer a detainee from an IHC to a provincial jail is the existence of a mental
health issue.*® Counsel and jail staff we spoke to noted that migrants are often held in provincial jails on
the basis of pre-existing mental health issues (including suicidal ideation), medical issues, or because
they are deemed ‘problematic’ or uncooperative by CBSA.

The Canadian Government claims that detainees can better access health care services in jail, even
though all our research indicates that mental health care in provincial jails is woefully inadequate and
has been the subject of recent reports and human rights complaints.

Even where immigration detainees have no desire to remain in Canada, they often cannot be removed
to their country of citizenship, for example, because the latter will not issue travel documents. According
to counsel we interviewed, CBSA's inability to arrange for detainees’ removal is often the main cause of
extremely lengthy detention cases. This is the very issue that has contributed to the long-term detention
of Michael Mvogo who has been detained for eight years and remains detained today.'’ Instead of
recognizing that a detainee such as Mr. Mvogo is effectively irremovable from Canada, CBSA insists on
continued detention rather than devising an effective community release alternative.

This practice is especially troubling in light of the Committee’s recent decision which found that
Canada’s deportation of a mentally-ill person in need of special protection, on account of criminal
offences recognized to be related to his mental illness, constituted a violation of article 7 of the
Covenant.'® If the Canadian government fully implements the Committee’s views, many of the
detainees we interviewed during our investigation would become effectively irremovable.

http://ihrp.law.utoronto.ca/ 3
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We respectfully submit that the detention of migrants with mental health issues in provincial jails
violates the human rights of some of the most vulnerable people in Canadian society. We argue that
this practice violates the International Covenant on Civil and Political Rights.

In particular, we are gravely concerned that the detention of migrants with mental health issues in
provincial jails violates the right to be free from arbitrary detention (art 9). First, key aspects of the
immigration detention regime are not sufficiently prescribed by law. No legislation, regulations or
policies define where detainees shall be held, the factors that will be considered in determining the
appropriate place of detention, nor are any aspects of the conditions of detention outlined. Similarly,
neither the Immigration and Refugee Protection Act (IRPA) nor the Immigration and Refugee Protection
Regulations (IRPR) contain explicit authority to transfer detainees from one type of facility to another,
particularly on the basis of health status. Additionally, Canadian law is silent as to which legal authority
has jurisdiction over immigration detainees held in non-CBSA run facilities — in particular, their
conditions of confinement, health and safety.

Second, the decision to detain is not sufficiently individualized and fails to take into account
vulnerabilities, such as existing mental health issues. While the law on its face creates a presumption in
favour of alternatives to detention, in practice, our research establishes that very little weight is given to
alternatives in cases of long-term detention or for those with serious mental health issues.

Finally, for migrants whose detention is lengthy and/or indefinite, it is more likely that it is arbitrary.
Canada has no maximum length of immigration detention or “presumptive period” prescribed in law.
Moreover, the detention review process does not, in practice, prevent long-term and indefinite
detention.

We also submit that such detention violates the right to be free from cruel, inhuman, and degrading
treatment insofar as it routinely imprisons migrants with mental health issues in more restrictive forms
of confinement, fails to provide adequate health care to meet their needs, and raises the spectre of
indefinite detention (arts 7, 10). Our research indicates that Canada routinely detains individuals with
severe mental illnesses in provincial maximum-security jails. In many of these cases, Canada is aware
of detainees’ mental health status; indeed, it is often the very reason they are sent to maximum-security
provincial jails in the first place. Additionally, for detainees housed in provincial jails, access to health
care remains inadequate. The uncertain, lengthy, and often-indefinite nature of immigration detention in
Canada amounts to ill treatment, especially where detainees have or develop mental health issues.

We further submit that Canada’s immigration detention regime discriminates against migrants with
mental health issues on the basis of disability, both in terms of their liberty and security of person, and
their access to adequate health care in detention (arts 2, 26). Our research establishes that detainees
with mental health issues are routinely transferred from medium-security IHCs to maximum-security
provincial jails because of their mental health issues. Once detained, having a mental health issue is
often a significant barrier to release - either because a detainee cannot establish reliable access to
medication or because they cannot secure a spot in a community treatment facility. This is particularly
disturbing because detention in provincial jails has been shown to cause significant deterioration in
mental health.

Finally, we submit that the legislative scheme for the review of detention violates the right to challenge
detention before a court (art 9). Canada’s detention review regime effectively creates a presumption

against release, while judicial review of detention decisions is largely ineffectual. While Canada has a
statutory detention review regime that, at least on its face, complies with international legal principles,

http://ihrp.law.utoronto.ca/ 4
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our research indicates that in practice the system is broken. In some cases, the end result is long-term
detention that is, in effect, preventative and indefinite.

Key Findings:

The Effect of Detention on Mental Health
e Immigration detention has a significant negative impact on mental health, even when detention
is for a short period of time or in an IHC.
e Lack of knowledge about the end date of detention is one of the most stressful aspects of
immigration detention, especially for migrants who cannot be removed for legal or practical
reasons.

The Lived Experience of Immigration Detainees
o Detainees experience overwhelming despair and anxiety over their immigration status; the
hardship of indefinite detention has a severe impact on mental health.
o Detention reviews are one of the most disempowering aspects of the entire ordeal.
Detainees believe they are held in extremely restrictive conditions, including maximum-security
jails far from community supports, to incentivize them to cooperate with removal to their country
of origin.

The Legal Authority to Detain Migrants and Statutory Scheme

e The entire legislative scheme is silent on mental health; decision-makers are not required by law
to consider migrant’s mental health at the decision to detain stage.

e While detention reviews take place regularly, there is no presumption in favour of release after a
certain period of time, and detention can continue for years.

e In practice, there exists a presumption towards continued detention, and a detainee’s mental
health is rarely seen as a factor favouring release.

e There is no effective mechanism to legally challenge detention.

The Decision to Detain in a Provincial Jail

e CBSA has complete and unfettered discretion as to the site of confinement; the statutory
scheme is silent on when or for what reasons a detainee will be transferred to more restrictive
conditions of confinement such as a provincial jail, does not afford counsel notice of a proposed
transfer, and does not afford the detainee the right to challenge the transfer decision.

e Those with serious mental health issues are routinely held in provincial jails; CBSA policy
indicates that it may transfer to provincial jail those with “mental health issues” or who exhibit
“disruptive behavior.”

e Because detainees held in provincial jails are under both provincial and federal jurisdiction, no
single government department is clearly accountable for the conditions of confinement.

e There is no effective independent monitoring of the conditions of confinement for detainees held
in provincial jails.

Access to Mental Health Treatment in Provincial Jails
¢ Mental health support and treatment in provincial jails is woefully inadequate.
¢ While detainees with mental health issues that are stereotypically associated with disruptive
behaviour (i.e. psychotic disorders) often receive medication; those who suffer from depression,
post-traumatic stress disorder, or anxiety often do not receive any treatment at all.

http://ihrp.law.utoronto.ca/ 5
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Key Recommendations:
In the context of its upcoming review, the IHRP urges the Committee to recommend that Canada:

1. Create an independent body or ombudsperson responsible for overseeing and investigating the
CBSA, and to whom immigration detainees can hold the government accountable.

2. Amend existing laws, regulations, and policies to create a rebuttable presumption in favour of
release after 90 days of detention.

3. Reinstate the Interim Federal Health Program to ensure that migrants are able to access
essential health care services, including mental health care and medication, in the community.

4. Sign and ratify the Optional Protocol to the Convention against Torture and other Cruel,
Inhuman or Degrading Treatment of Punishment, which would allow for international inspection
of all sites of immigration detention.

(A full set of recommendations to the Canadian government is contained as Appendix 1 to this
submission.)

http://ihrp.law.utoronto.ca/ 6



UNIVERSITY OF TORONTO INTERNATIONAL

J FACULTY oF LAW HUMAN RIGHTS
PROGRAM

lll. Depression and deterioration: the impact of detention on mental health

Migrants face higher incidences of mental health issues than the general population. Even absent
detention, migrants are two to three more times more likely to develop psychosis than non-migrants.*®
A recent study of the mental health of first generation migrants in Ontario notes that “the migratory
experience and integration into Canada may contribute to the risk of psychotic disorders.”®

It is not surprising then that mental health experts worldwide have documented the exceedingly harmful
effects of immigration detention. It has been noted extensively that “detention systematically
deteriorates the physical and mental condition of nearly everyone who experiences it.”*! In 2012,
Francois Crépeau, the UN Special Rapporteur on the human rights of migrants, reported that
“immigration detention has widespread and seriously damaging effects on the mental (and sometimes
physical) health of detainees.”*

Detention causes psychological illness, trauma, depression, anxiety, aggression, and other physical,
emotional, and psychological consequences.? A report of the UN Special Rapporteur on the human
rights of migrants observed that “prolonged detention deepens the severity of these symptoms, which
are already noticeable in the first weeks of detention.”®* Lack of knowledge about the end date of
detention is one of the most stressful aspects of immigration detention, especially for migrants who
cannot be removed for legal or practical reasons.?

Detention can be especially problematic for the health of vulnerable migrants, including victims of
torture, unaccompanied older persons, persons with mental or physical disabilities, and persons living
with HIV/AIDS.? A 2011 UN High Commissioner for Refugees (UNHCR) Roundtable also noted that
“limited access to lawyers, interpreters, social workers, psychologists or medical staff, as well as non-
communication with the outside world, exacerbates the vulnerability and isolation of many individuals,
even if they have not been officially classified as 'vulnerable’ at the time of detention.”*’

In 2012, Dr. Janet Cleveland, a psychologist, legal scholar, and researcher on refugee health at the
McGill University Health Centre, and her team noted that, “even short-term detention of adult asylum
seekers leads to high levels of depression and PTSD [post-traumatic stress disorder], while longer-term
detention aggravates symptoms.”*

In a 2013 study, Dr. Cleveland conducted interviews with 122 immigration detainees held in the Toronto
and Montreal IHCs, and 66 individuals who were not detained.?® The team administered several
standardized instruments in order to measure symptoms of anxiety, depression, PTSD, pre-migration
trauma, and distress about detention experiences. There was no significant difference in trauma
exposure across detained and non-detained participants, which confirms that any differences in mental
health were due to detention.*

The results reveal astonishing differences between detainees and non-detainees. Incarceration is a
“serious stressor involving severe disempowerment, loss of agency, and uncertainty, all of which are
predictors of depression and PTSD, even in people with a lower trauma burden than this population.”*
After an average of 31 days in detention:

¢ Nearly a third of the detainees had clinical PTSD (twice as high as among non-detainees);

e Over three-quarters of the detainees were clinically depressed (compared to 52% of non-
detainees); and

http://ihrp.law.utoronto.ca/ 7
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e Nearly two-thirds of the detainees were clinically anxious (compared to 47% of non-
detainees).*

Several detention-related experiences in particular were highly correlated with psychiatric symptoms of
anxiety, depression, and PTSD: powerlessness, concern about family back home, nothing to do except
think about problems, uncertainty as to length of detention, loneliness, fear of being sent back home,
boredom, and the sense that detention is unfair.*®* Detainees also describe “feelings of shock and
humiliation when handcuffed, and most felt that they were unjustly treated like criminals.”**

It is important to note that the mental health of immigration detainees held in maximum-security

provincial jails (as opposed to the IHCS) is likely much worse, though there is no comparable research
study (likely because access to provincial jails is much more difficult to obtain).

http://ihrp.law.utoronto.ca/ 8
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IV. The lived experience of immigration detainees

Over the course of our investigation we interviewed ten immigration detainees, including seven that
were incarcerated at the time of the interview, and three who had been released into the community
shortly before we met them. While some of the detainees we interviewed had diagnosed mental health
issues that they told us about, others did not self-identify as having a mental health issue but spoke
more generally about symptoms commonly associated with depression, anxiety, and/or suicidal
ideation. In other cases, detainees’ counsel advised us of their client’s mental health diagnoses.*

A. Voices from the Inside

This section provides a high-level summary of how immigration detention is experienced by those who
are detained. Our forthcoming report, We Have No Rights, profiles each individual detainee’s story in
more detail.

The immigration detainees we spoke to communicated helplessness and despair: “nobody cares
because | am an immigrant here;” “we have no rights;” “they look at us ... like criminals;” “they treat us
like garbage;” we are “not treated like humans.” Our research indicates that these feelings are justified,
especially for detainees with mental health issues, who feel further marginalized and discriminated
against on account of their health needs.

Anxiety over immigration status and the hardship of indefinite detention had a severe impact on the
mental health of immigration detainees we spoke to. The uncertainty of the length of immigration
detention is an enormous and constant source of stress. Unlike those serving criminal sentences,
immigration detainees cannot count down to a known release date. Nearly all the detainees we
interviewed spoke anxiously about this uncertainty. One former detainee, who is diagnosed with
schizophrenia, noted that it is much easier to deal with his mental illness outside of jail because there
“isn't as much uncertainty.” Even after being released from detention, detainees live in heightened fear
of Canadian authorities — fear that even a minor by-law interaction, such as jaywalking, might result in
transfer back to jail.

There are three IHCs, medium-security facilities specifically designed to house immigration detainees,
across Canada. Nevertheless, even in jurisdictions with access to an IHC, immigration detainees are
consistently transferred to maximum-security provincial jails. A service provider we interviewed who
works at a provincial jail noted that immigration detainees are transferred to jail if they have a criminal
record; due to mental health issues (including suicidal ideation) or other medical issues (including
diabetes, cancer, et cetera); because they are deemed “problematic” or “non-cooperative” with CBSA's
removal arrangements; or because they are deemed a flight risk. According to the same service
provider: “The majority of the time when CBSA brings detainees in, they will say ‘suspected mental
health’ or ‘odd behaviour’ or ‘aggressive behaviour.” The service provider opined that the most
common mental health issues among immigration detainees held in the jail in which she is employed
are bipolar disorder, schizophrenia, depression, and/or PTSD.

CBSA's hands-off approach to the mental health of immigration detainees, particularly once they are
transferred to provincial jails, is especially problematic. If detainees have a mental health problem and
are transferred to a provincial jail, CBSA does not follow up or monitor their health status (though it
does have a policy regarding transfer of medical information).* One counsel we spoke to noted that
CBSA does not view detainees as whole individuals, that is, people with complex health needs and
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families and children in Canada, but rather as unwanted people who need to be removed expeditiously
(regardless of the risks they might face in their country of origin).

Some detainees feel that CBSA purposely makes the conditions of confinement unbearable to motivate
them to “voluntarily” leave the country. However, even where immigration detainees have no desire to
remain in Canada, they often cannot be removed to their country of origin, for example, because the
latter will not issue travel documents. According to counsel we interviewed, CBSA'’s inability to arrange
for detainees’ removal is often the main reason for cases of extremely lengthy detention. Needless to
say, such practices only further exacerbate detainees’ helplessness and mental health issues.

From our interviews, it appears that immigration detainees are more likely to receive medication if they
suffer from such mental health issues such as schizophrenia or bipolar disorder. Our interviews with
mental health experts and professionals confirmed that these mental health issues tend to be treated
differently because they are stereotypically associated with potentially aggressive or disruptive
behaviour that may pose a risk to staff or other prisoners.®” By contrast, immigration detainees suffering
from anxiety, depression, or PTSD are often left untreated because these mental health issues “are not
likely similarly associated with risk.”® At all facilities, detainees we spoke with avoided seeking help
from the medical staff regarding suicidal ideation: if held in an IHC, they fear being sent to a provincial
jail; and, if already in jail, they fear being sent to solitary confinement.

Ironically, detention reviews are one of the most disempowering aspects of immigration detention.
These statutorily-mandated monthly hearings should be an opportunity to explore alternatives to
detention, but our interviews with both detainees and their counsel reveal that these reviews are almost
always pro forma rather than substantive. Immigration Division (ID) adjudicators typically accept and
follow the decision from the previous detention review, unless the detainee can establish a clear
change in circumstances. Troublingly, even significant deterioration of mental health is often not
considered by decision-makers to be sufficiently serious to explore community release options.

In practice, this makes detention reviews a largely formal exercise. Where counsel is not present,
detention reviews sometimes last fewer than ten minutes, with all parties simply going through the
motions. One migrant, who had been detained for over two years, reported that reviews only take only
a few minutes; “imagine doing that for a year...[the] only thing [they] sometimes [ask] is my hame.” One
counsel characterized the reviews as the time every month where detainees have to sit quietly and
listen to how “bad” they are.

Indeed, one former detainee observed that some immigration detention cases languish in pro forma
detention reviews for at least three years before officials even begin to consider their release
(presumably because this is the point at which the detention begins to look indefinite).

As a result of the ineffectual and perfunctory nature of these reviews, detainees’ counsel, many of
whom are stretched thin and retained on a legal aid certificate, do not attend the detention review
hearings since there are often no substantive legal issues to discuss. An unfortunate consequence is
that detainees often feel isolated and neglected, and do not understand whether or how their counsel
are trying to help them.

According to counsel we interviewed, in the GTA, alternatives for those who have been in long-term
detention and/or who have serious mental health issues are almost completely limited to the Toronto
Bail Program (TBP), such that it is nearly impossible to secure release without the TBP signing on as a
bondsperson. Counsel believe that, because CBSA has a formal contract with the TBP, CBSA rarely
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trusts any other bond provider (such as family members). Counsel note that, as the de facto bond
provider for those with mental health issues or who have been detained for a lengthy period, if the TBP
does not agree to supervise a long-term detainee, the chance of release to an alternative bondsperson
or organization is slim to none.

Counsel note that family bondspersons and community care organizations that have proven
rehabilitative care track records are routinely rejected for long-term detainees. This is problematic
because TBP simply cannot take all immigration detainees that may be suitable for supervised release
in the community: it is limited by its contract with CBSA to an active caseload of approximately 300
clients at any time, and must work with CBSA on a yearly basis to determine the appropriate source
ratio as between provincial jails and the IHC.*

Moreover, for detainees with mental health issues, there are significant hurdles to TBP acting as a
bondsperson. Detainees with mental health issues report having to comply with taking prescribed
medication in detention regularly, sometimes for months, before the TBP will agree to take them on.
When the jail does not provide said medication, this can create a major roadblock to release, as
counsel are obliged to “beg” the routinely unresponsive jail management to provide treatment for their
clients, or spend thousands of dollars to have an independent psychiatrist conduct a mental health
assessment at the jail. That said, TBP has shown a commitment to helping detainees with mental
health and drug addiction issues and has hired counsellors specialized in assisting in these types of
cases.

According to counsel, where Immigration Division Members agree to consider release for detainees
with mental health issues, they generally insist on an extensive and elaborate release plans. This is
often very difficult to arrange because community care organizations usually require an in-person intake
interview before they will consider accepting a detainee into the program. These in-person interviews
are difficult, if not impossible, to coordinate because immigration detainees cannot be released to visit
the community care organizations, and provincial jails are often geographically isolated from major
urban centres.

Detainees repeatedly found their treatment by Canadian government officials, whether ID Members,
Minister’s counsel or correctional staff, to be disrespectful. One detainee reported that ID Members and
Minister’s counsel “talk down” to detainees and view them solely as “criminal[s].” Another detainee
noted that correctional staff “look at [us] like criminals,” and that “even the nurse[s]...look at me like an
animal.” Yet another detainee summarized it bluntly: CBSA “doesn’t care about nobody.”

B. Conditions of confinement

We visited three Ontario jails to meet with immigration detainees (Central East Correctional Centre in
Lindsay, Ontario; Central North Correctional Centre in Penetanguishene, Ontario; and Vanier Centre for
Women in Milton, Ontario). We also visited the Toronto IHC, but investigation of the conditions there
was outside the scope of our investigation.

According to counsel and experts we interviewed, the main differences between the IHC and provincial
jails is that the former is a dedicated medium-security facility within the GTA that allow families to be
held in the same facility (albeit with men, and women and children held in separate wings), whereas the
latter are often geographically distant, geared to a criminal population, do not allow families to stay in
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the same facility, and are maximum-security. Clearly, the deprivation of residual liberty is much greater
in a provincial jail.

In this section, we provide a snapshot of the conditions of confinement for immigration detainees
transferred to a provincial jail.

a. Central East Correctional Centre

The conditions of confinement at Central East Correctional Centre (CECC), often called “Lindsay super
jail”, are deplorable. Immigration detainees we spoke to believe that CBSA is purposely holding them
together in a single pod (Pod 3) and making the conditions of confinement so restrictive that they will be
incentivized to leave the country “voluntarily.” According to one detainee we interviewed, long-term
indefinite detention at CECC has “results” in that “people fold and do leave.”

CECC is a nearly two-hour drive northeast of Toronto, in Lindsay, Ontario. The jail itself is a large,
1,184-bed concrete correctional facility with multiple maze-link halls and wings, all surrounded by
security cameras and 16-foot fences that are topped with 300 meters of razor ribbon.*® Furthermore, all
doors, windows, locks and perimeter walls are built to maximum-security standards, and feature “the
most advanced security technology.”** The facility houses prisoners who are serving sentences of up to
two years less a day, as well as those on remand awaiting court proceedings.*

Immigration detainees at CECC are kept in maximum-security conditions, as opposed to minimum or
medium security, and are effectively treated like maximum-security criminal detainees, if not worse. In
2013, 353 detentions took place at CECC.*

Detainees wear standard-issue orange jumpsuits at all times and are locked inside their cells for
approximately 17 hours per day. According to the detainees we spoke to, each cell has a bed, toilet,
sink, and steel table “and that’s it.” Detainees are strip-searched each time they enter or leave the
building (for example, for medical appointments or hearings), and during facility-wide contraband
searches. If a detainee refuses to participate in a strip search, he can be sent to segregation. Several
detainees report that strip searches occur at least once a month.

According to detainees, there is a CBSA officer stationed on Pod 3 five days per week, from 10:00 a.m.
to 4:00 p.m., and the officer’s job is to facilitate removals by, for example, helping detainees contact
lawyers, embassies, or CBSA.

All of the detainees we interviewed spoke about the lack of educational, programmatic, vocational, or
employment opportunities at CECC: “You're either stuck in your room or you can go to the tiny day
room.” When asked about his daily routine, a former detainee who had been at CECC for over 18
months, responded: “I sit around watch TV with nothing much to do.” Another former detainee, who
spent nearly three years in immigration detention, corroborated: there is “nothing to do at Lindsay.” The
majority of counsel we interviewed had clients who were detained at CECC, and they noted that the
lack of programming builds immense boredom and stress, and contributes to a sense of
powerlessness.

Lockdown is a significant deprivation of prisoners’ residual liberty. While in lockdown, prisoners are
confined to their cells all day, except for a short shower, and have extremely limited access to the
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phone. According to the detainees we interviewed, Pod 3 goes into lockdown particularly frequently,
between six and 21 days per month, without any notice or reason communicated to detainees.

Alarmingly, the detainees we interviewed noted that, when another pod is short-staffed, management
will often transfer staff from Pod 3 to other pods, effectively causing Pod 3 to go into lockdown: “Every
time there is one guard shorted on other pods, they lockdown our pod.” This detainee felt that Pod 3
was especially vulnerable because management knows that immigration detainees are less likely to
access counsel to complain about lockdowns, compared to criminal detainees who have more regular
interactions with counsel.

Access to medical professionals at CECC is scarce, service is slow, and the onus is on detainees to
proactively seek medical attention. There is at least one nurse that the detainees may see in person,
and doctors’ appointments are conducted by video link. Aside from virtual appointments with doctors, a
psychiatrist attends CECC in person at least once per month; these appointments also typically last
between five and 15 minutes. One of the detainees reported that he sees a psychiatrist once per
month, unless he is acting “different” or “not taking the meds,” in which case he sees the psychiatrist
more often. At CECC, even if detainees put in a request to see a psychiatrist, it may take a month
before the request is answered. The lack of consistent access to psychiatric attention is important
because it can be particularly consequential for detainees: one detainee noted that he had to take his
medication in order to stay on the range, and it is often a requirement for community-supervision by
TBP.

Detainees with mental health issues stereotypically perceived as potentially disruptive to the institution
are given medication, while those with depression, anxiety, or PTSD appear to be ignored. “Unless
you're a threat to the institution or staff,” remarked one detainee, “they don't give you anything.”

b. Vanier Centre for Women

At Vanier Centre for Women (Vanier), immigration detainees are also held in the maximum-security
wing, which is where we conducted our interviews. The female prisoners all wear forest green
sweatshirts and sweat pants. Guards keep watch at all times from a central post. Every time a prisoner
leaves and enters the jail, they are subjected to a strip search.

Unlike at CECC, immigration detainees at Vanier are co-mingled with the general maximum-security
population, which consists of women serving criminal sentences and those on pre-trial detention.
According to one former detainee, there is a lot of fighting: “Every day they just punch each other’s
face.” The same former detainee told us that women in general population joke about the fact that
immigration detainees are kept in the same facility even though they are not serving criminal
sentences.

We conducted our interviews in a meeting room in the Intensive Management Assessment and
Treatment (IMAT) unit, a specialized unit within the maximum-security unit, where both of the
immigration detainees we met were being held. We also had the opportunity to go inside one of the
IMAT cells. It is approximately 4'x8’, with a basic metal sink, a small desk, a toilet, and a metal bed with
a thin, worn out mattress, and an accompanying thin, worn out blanket on top. There is a narrow food
slot in the door to allow a food tray to pass through. In the IMAT unit, each prisoner has her own cell,
whereas in general population prisoners are double-bunked.
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Unlike in CECC, immigration detainees at Vanier appear to have access to some programming. There
is a prayer program every Sunday, and a group therapy session for approximately one hour per week.
There is also some ad hoc programming, including an anti-bullying session “where they tell you how not
to bully and stay at ease with stress,” reported one detainee. According to staff, some immigration
detainees do not speak English, which can be a barrier to participating in programs. It was our
impression that the immigration detainees at Vanier were able to access programming precisely
because they were co-mingled with criminal detainees, and therefore indistinguishable from them.

According to a former detainee we interviewed, lockdowns occur weekly at Vanier, mostly because the
jail is short-staffed. The same former detainee recalled being on lockdown for four days in a row. Again,
this represents a significant deprivation of prisoners’ residual liberty, because it means that women
cannot leave their cells (except to shower), and cannot make phone calls, or access whatever limited
programming is available.

In an independent review of mental health care available to female detainees in Ontario, Optimus /
BSR, a management consulting firm, found that while mental health care at Vanier “has been designed
with many good practices,” but that “...the IMAT Unit does not provide the inmates with the secure level
of movement within the unit, have the level of programming, or the therapeutic milieu” of a comparable
male-only correctional treatment facility.** The Optimus report also note that “the IMAT Unit at Vanier
Centre for Women is only a single example in a large and complex system. The system is one without
the level of coordination or consistency required for high-quality care.”*

c. _Access to Healthcare in provincial jails

A central theme of our interviews with counsel was that mental health support in provincial jails is
woefully inadequate. This view is confirmed by recent independent studies. In April 2015, the Public
Services Foundation of Canada'’s report, “Crisis in Correctional Services: Overcrowding and inmates
with mental health problems in provincial correctional facilities,” found that “incarcerated individuals are
primarily serving out their time without access to any programs or assistance”*® and that “for those
inmates with mental health and addictions problems the environment is almost guaranteed to further
exacerbate these problems.”*’

In 2013, Ontario settled a complaint file by prisoner Christina Jahn to the Ontario Human Rights
Tribunal wherein she alleged that she was placed in segregation for over 210 days at the Ottawa-
Carleton Detention Centre because of her mental health issues, and was discriminated against on the
basis of her mental health-related needs.*® As part of the settlement, the Ontario government
commissioned an independent study by Optimus/SBR Management Consultants on how to best serve
female inmates with mental health issues (Optimus report).

The Optimus report notes that “the prevalence of mental health issues in correctional facilities
represents a challenge for correctional facilities across Canada,” and that “there is general acceptance
that a high percentage of inmates in Canada have a mental health issue, and that the percentage is
continuing to increase.” The report was based in part on consultations with numerous stakeholders
within and outside government, and states that, “across stakeholder groups it was recognized that there
have been numerous challenges in responding to the needs of females with Major Mental lliness within
the correctional system, and that currently, the system if not equipped to effective meet the needs and
provide the right ‘care’ for these women.”
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The Optimus report further noted that provincial jails were overly focused on control over care:

Acknowledging that the focus of corrections is ‘care, custody and control’, stakeholders
across the board felt that too much emphasis was placed on ‘control.” Control was seen
by stakeholders as a trigger to the maladaptive behaviours that are often symptomatic of
Major Mental lliness, which in turn, it was suggested, leads to ineffective responses such
as seclusion and restraint. Behaviours, attitudes, and the overall approach and
framework need, it was suggested, to be reframed and transitioned from a punitive and
custodial model to one that focused on recovery, rehabilitation, and engagement.°

Importantly, the stakeholders noted that “the first call of action should be to provide appropriate

resources, prevention and support in the community, and to divert these women out of the correctional

system.”®* While the Optimus report was particularly focused on female prisoners, it is arguable that

the findings regarding the culture of provincial corrections are equally applicable to men.
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V. A Legal Black hole: Canada’s treatment of migrants with mental health issues

In Ontario, permanent residents and foreign nationals detained by CBSA (collectively, “immigration
detainees”) are generally held either in the Toronto IHC (administered by CBSA) or in provincial
correctional facilities (“provincial jails”) managed by the Ontario Ministry of Community Safety and
Correctional Services (MCSCS).

Some immigration detainees, especially those detained for long periods of time, are essentially
warehoused in correctional facilities designed to accommodate short-term criminal holds.>? This
situation is worse for vulnerable immigration detainees who have, or develop, mental health issues
while in detention. In fact, our research indicates that immigration detainees with mental health issues
are routinely transferred from IHCs to provincial jails on the assumption that the latter can offer more
extensive services to treat those with mental health issues. An undated internal CBSA document notes
that if a detainee is “deemed not suitable to remain in the IHC due to their mental health issues they are
transferred to provincial corrections where there is 24 hour health care and dedicated psychiatric staff
and facilities to deal with these issues.”?

There is no indication in the laws, regulations or publicly-accessible policies that CBSA, the detaining
authority, terminates legal responsibility for immigration detainees upon their transfer to non-CBSA
facilities. However, it remains unclear who is responsible for the conditions of confinement, including
access to appropriate mental health care, once detainees are transferred to provincial jails, hence the
legal black hole.

A.  Detention of migrants in Canada

a. Leqislative authority and implementation

The federal Immigration and Refugee Protection Act (IRPA)** and the Immigration and Refugee
Protection Regulations (IRPR)>® govern immigration detention in Canada.*® While the Minister of
Citizenship and Immigration is responsible for much of the administration of IRPA,*’ the Minister of
Public Safety and Emergency Preparedness (“Minister of Public Safety”) is responsible for arrest,
detention and removal pursuant to the IRPA,*® and establishment of policies respecting inadmissibility
on grounds of security, organized crime, or violation of human or international rights.>®

The Minister of Public Safety has delegated and designated the authority conferred by ss. 55-59 of the
IRPA to CBSA,® such that CBSA is responsible for the administration and enforcement of the vast
majority of arrest and detention powers contained in the Act.®* The Canada Border Services Agency
Act® (CBSA Act) confirms that the CBSA President, under the direction of the Minister of Public Safety,
has the control and management of CBSA and all matters connected with it.®

CBSA'’s mandate is to provide “integrated border services that support national security and public
safety priorities and facilitate the free flow of persons and goods....”** CBSA is guided by several policy
instruments. A ‘snapshot’ of CBSA'’s policy on immigration detention is available online,® and an
internal Enforcement Manual contains more detail.

The chapter of the Enforcement Manual entitled “Care and Control of Persons in Custody Policy and
Procedures,” provides “guidelines for detention procedures and the care of persons while in custody at
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CBSA border offices and Inland Enforcement offices, pending their transfer to the Criminal
Investigations Division (CID), responding police agency, immigration holding centres or their release.”®’
The Enforcement Manual instructs CBSA officers to “consider all persons held in custody as a potential
threat to the safety of the public and staff at any CBSA facility, as well as their own physical well-
being.”®®

Citizenship and Immigration Canada (CIC) has issued a publicly-accessible operational manual related
to enforcement,® chapter 20 of which is entitled “immigration detention” (“ENF 20”).”° ENF 20 offers
“guidance to officers in exercising their powers of detention under IRPA.”"*

b. The decision to detain

The IRPA outlines the circumstances under which detention of migrants is legally authorized, and the
IRPR provides further factors to be considered when making detention-related assessments.’? As
outlined in Division 6 of the IRPA, the decision to detain an individual is based on four main reasons:
(2) flight risk, (2) inadmissibility and danger to the public, (3) identity not established, and/or (4) for the
completion of an examination.”

For most individuals, several variables inform the process of arrest and detention with respect to each
of the four reasons listed above: the person’s immigration status, whether an arrest warrant is required
in the particular circumstances, and whether the person is already resident within Canada or entering
the country.™

Migrants may be detained if they are deemed by a CBSA officer to be a flight risk. Flight risk may be
found where the officer has reasonable grounds to believe the migrant is unlikely to appear for legal
proceedings related to admissibility or removal from Canada,’® or where, upon entry into Canada, the
officer considers detention necessary in order for the examination to be completed.’® The IRPR specify
various factors to be considered in determining whether an individual is a flight risk.”’

An individual may also be detained if found to be “inadmissible and a danger to the public’’® or
“inadmissible on grounds of security, violating human or international rights, serious criminality,
criminality or organized criminality.””® The IRPR specify the factors that inform the decision to detain an
individual who is found to be a danger to the public.?’ These include criminal convictions (within or
outside Canada) for sexual assault,®* offences involving violence or weapons,® or drug-related
offences.® Furthermore, association with a criminal organization,® or engagement in human smuggling
or trafficking,®® also informs the decision to detain on the basis of danger to the public.

Finally, the Minister of Public Safety has the discretion to form an opinion with respect to an individual
constituting a danger to the public,® which effectively gives the executive wide scope to detain
individuals. However, ENF 20 notes that, “specific details must support the rationale for the danger
opinion,” and that “a criminal record does not necessarily mean that the individual is a threat.”®’

CBSA officers also have the authority to consider “all other circumstances pertaining to the case,” when
considering whether or not to detain some on the basis of danger to the public, including a history of
violent or threating behaviour, violent or threatening behaviour at the time of examination or, mentally
unstable behavior at the time of examination [emphasis added].®® The ENF 20 indicates that where

mental instability is involved, officers are to “secure the help of the necessary professional resources.”®
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However, there are no CBSA policy manuals that contemplate any mental health assessment of a
potential detainee at the decision to detain stage.

Foreign nationals may be arrested and detained without a warrant where their identities are unclear “in
the course of any procedure under this Act.”*® The IRPR elaborates on factors to be considered in
relation to the decision to detain based on an unclear identity, including the foreign national’s
cooperation in providing evidence of identity, the provision of contradictory information with respect to
identityélthe existence of documents that contradict information provided by the foreign national, et
cetera.

Finally, permanent residents or foreign nationals may also be detained upon entry to Canada if an
officer considers it necessary in order for an examination to be completed.%

It is important to note that for Designated Foreign Nationals (DFNs), groups of people who the Minister
of Citizenship and Immigration designates as “irregular arrivals”, there are specific and more restrictive
rules that apply, including mandatory detention.®® (However, detailed analysis of the DFN regime is
outside the scope of this brief.)

i. Alternatives to detention

CBSA officers have wide discretion when it comes to detention of migrants. However, pursuant to the
IRPR, before exercising discretionary authority to detain individuals, decision-makers must consider all
reasonable alternatives to detention.®® This requirement is echoed in the ENF 20.%

However, CBSA officers may only allow for release up until the first detention review, which takes place
48 hours after the decision to detain®® (after which point it is up to an ID Member to make decisions
regarding release or continued detention).®’

CBSA officers may release an individual from detention if they are of the opinion that the reasons for
the detention no longer exist.*® Officers may impose any conditions that they consider necessary,
including the payment of a deposit or the posting of a guarantee for compliance with the conditions.*
The ENF 20 also lists numerous examples of conditions that may be imposed upon release at the
discretion of the officer,'® including the requirement to report for departure and removal from Canada,
report to a CBSA officer or to appointments ordered by the officer, inform the CBSA of criminal charges
or convictions, et cetera.'®

Where there is concern that, if released, the detainee will not appear at immigration proceedings (i.e.
that they are a flight risk), the ENF 20 permits officers to “release the person to a guarantor who is
prepared to take responsibility for the person concerned.”**> CBSA officers must assess the reliability of
the guarantor, and may require a security deposit if there was a failure to observe conditions of a
previous performance bond.*** CBSA may also release individuals to third party risk management
programs, such as the TBP.'%

Although the ENF 20 provides that “officers must be aware that alternatives to detention exist,” it does
not specify those circumstances that would require exercise of their discretion to order release.*®
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ii. Mental health and the decision to detain

The entire legislative scheme is silent on mental health; neither the IRPA nor the IRPR require
decision-makers to consider migrants’ mental health at the decision to detain stage.

However, CBSA'’s policy on arrest and detention of vulnerable individuals states: “where safety or
security is not an issue, detention is to be avoided or considered only as a last resort for...persons who
are ill or disabled; and persons with behavioural or mental health issues.”*°® CBSA policy further states
that, “if detention is required (for example, it is believed that the person is unlikely to appear for
immigration proceedings), ...detention should be for the shortest time possible.”**” The ENF 20 adds
that, in such cases, “alternatives to detention should always be considered.”*%

A 2010 CBSA Evaluation Study on its Detention and Removal Program found several issues with the
detention of immigration detainees with mental health issues.*® The study found that a general “lack of
a clear understanding of the various available options when dealing with vulnerable populations has
resulted in inconsistency in detention practices across regions.”**° Accordingly, while individuals with
mental health issues are frequently detained in Ontario, this is “extremely unlikely” to happen in the
Atlantic and Prairie regions, where CBSA staff instead draw on community agencies and resources.**

A reoccurring theme in our interviews with counsel was that CBSA is generally only concerned about
immigration detainees’ mental health for the purposes of facilitating removal. For example, according to
counsel, CBSA generally only arranges for a mental health assessment to show that the detainee is “fit
to fly”, or exceptionally, to show that a detainee appreciates the nature of the proceedings.

c. The Decision to continue detention (detention review hearings)

Once CBSA decides to detain a permanent resident or foreign national, the Immigration Division (ID) of
the Immigration and Refugee Board (IRB) is required to carry out regular detention reviews in order to
determine whether detention should continue, pursuant to IRPA.

Importantly, the Canadian legislation and regulations do not provide for a maximum length of detention
or even a period after which release is presumed (unless the government can justify continued
detention). Our research indicates that some migrants are detained for years.

The ID is an independent and quasi-judicial tribunal responsible for conducting statutorily-mandated
detention reviews.'*? The ID is guided by legislation, as well as two main policy instruments: the
Immigration Division Rules™ and the Guidelines.™* In order to have a court review decisions of the ID,
immigra}tlign detainees must obtain leave to seek judicial review in Federal Court (as is discussed
below).

The first detention review must be held within 48 hours after the individual is detained, the second
detention review must be held seven days following the first review, *'® and then a review must occur
every 30 days for as long as the individual is detained. **’ The detainee may ask for an early detention
review at any time, but must present new facts to justify the request.**® Immigration detainees have the
right to be represented by counsel at detention review hearings.**°

ID Members conduct detention reviews according to the IRB tribunal process.*? The hearing is public
and is carried out as an adversarial process, involving two opposing parties: the person concerned (i.e.
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detainee), sometimes represented by counsel; and Minister’s counsel on behalf of CBSA (i.e. lawyers
from the federal Department of Justice).'** Upon hearing submissions from both parties, the ID Member
may order continued detention or release.'*

Notably, the ID “is not bound by any legal or technical rules of evidence,” and “may receive and base a
decision on evidence adduced in the proceedings that it considers credible or trustworthy in the
circumstances.”?®

It is mandatory for a Member to order release unless Minister’s counsel satisfies the Member, on a
balance of probabilities, that continued detention is justified on the grounds specified in s. 58 of the
IRPA.* It is worth noting that, despite the fact that Members are often effectively ordering continued
imprisonment in a provincial jail, the burden of proof is not the same as in a criminal case (i.e. beyond a
reasonable doubt).

The immigration detainee must be released from detention unless the ID Member is satisfied that the
detainee is:

a. adanger to the public;

b. unlikely to appear for examination, an admissibility hearing, removal from Canada, or at a
proceeding that could lead to the making of a removal order by the Minister (flight risk);

c. the Minister is taking steps to inquire into a reasonable suspicion that they are inadmissible
on grounds of security, violating human or international rights, serious criminality, criminality
or organized criminality;

d. the Minister is of the opinion that the identity of the foreign national (other than designated
foreign nationals) has not been, but may be established, and they have not reasonably
cooperated with the Minister by providing relevant information or the Minister is making
reasonable efforts to establish their identity; or

e. the Minister is of the opinion that the identity of the foreign national who is a designated
foreign national has not been established.*®

IRPA requires Members to consider specific factors (enumerated in detail in the IRPR)*° for each of
these grounds.*?’

In cases where it is determined that there are grounds for continued detention, the Member shall go on
to consider a further list of factors before deciding to continue detention:

a. the reason for detention;

b. the length of time in detention;

c. whether there are any elements that can assist in determining the length of time that
detention is likely to continue and, if so, what length of time;

d. any unexplained delays or unexplained lack of diligence caused by the Department or the
person concerned; and

e. the existence of alternatives to detention.*?

These factors are not exhaustive, and the weight given to them will depend on the circumstances of
each case.'”

It is important to note that a detention review is not an entirely new hearing (i.e. not a “hearing de
novo”), as ID Members must consider prior decisions before deciding whether continued detention is
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justified.**® While Members are not required to follow the previous ID Member’s decision per se, they
can only depart from the prior decision if they provide “clear and compelling reasons™**! for doing so.*?
The “clear and compelling reasons” test is justified by courts on the rationale that detention reviews are
primarily fact-based, and deference must be shown to triers of fact since they are able to assess the
credibility of witnesses through observation of their demeanor.**®

2

While deference to the trier of fact makes imminent sense in terms of an appellate court or on judicial
review where the court does not have access to viva voce evidence, it makes less sense in the
detention review setting where the ID Member is a trier of fact him or herself and has the opportunity to
hear evidence directly.

Importantly, the evidentiary burden is on the detainee to establish that there are sufficiently “clear and
compelling reasons” to depart from the previous detention order.*® This is a very high test for a
detainee to meet, since he or she must demonstrate a change in circumstances by admitting new
evidence, or by reassessing old evidence on new arguments.*** Where a detainee is imprisoned in a
maximum security jail, this onus becomes almost impossible to meet absent legal counsel to
communicate with community supports and potential bondspersons, arrange for alternatives to
detention, and assess prior evidence with a critical eye.

Statistical information regarding release rates by ID Members across the country (discussed below)
suggests that it is relatively exceptional for ID Members to find “clear and compelling reasons” to depart
from a previous decision. Such reasons may be found, for example, where the evidence at the previous
hearing is proven to be inaccurate,** there are reasons to suspect the Minister is responsible for an
unjustified delay resulting in longer detention or acted in bad faith,**" or the presence of new family in
Canada that would mitigate against flight risk.*®® In practice, length of detention on its own is not a
sufficiently “clear and compelling reason” to depart from previous decisions.**® Importantly, proposition
of a new alternative to detention, such as electronic monitoring or a new bondsperson, is not always
sufficient to meet the “clear and compelling reasons” test.**

The end result is that the decisions by ID Members lack consistency and appear ad hoc. 2013 data
from the Immigration and Refugee Board indicates that ID Members’ rates of release vary significantly
both within and across regions. Within the Central region, for example, one ID Member’s rate of release
was 5%, whereas another Member’s release rate was nearly one in four.'*! In the Western region, 38%
of detainees were released in 2013, whereas only 10% were released in the Central region (defined as
Ontario, not including Ottawa and Kingston).**?

In Suresh v Canada (Minister of Citizenship and Immigration), the Supreme Court of Canada affirmed
that “[t]he greater the effect on the life of the individual by the decision, the greater the need for
procedural protections to meet the common law duty of fairness and the requirements of fundamental
justice under...the Charter [of Rights and Freedoms].”**® In Charkaoui v Canada (Citizenship and
Immigration),*** the Supreme Court reiterated its statement in Dehghani v Canada (Minister of
Employment & Immigration), that “factual situations which are closer to analogous to criminal
proceedings will merit greater vigilance by the courts.”**

Similarly, in 2014, in S (P) v Ontario,™*® the Court of Appeal for Ontario held that “where an individual is
not being detained for punishment following conviction, but rather is detained simply because he or she
poses a risk to public safety, the Canadian Charter of Rights and Freedoms’ guarantee of fundamental
justice requires that there be a fair procedure to ensure, on a regular and ongoing basis, that: (1) the
risk to public safety continues; and (2) the individual’s liberty is being restricted no more than is
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S(P) is directly analogous to the immigration detention process — it concerns individuals detained in the
absence of any criminal conviction — where the reviewing body has no jurisdiction to ensure that the
conditions of confinement are the least restrictive possible. The case demonstrates the need for strong
due process in cases where an individual's liberty is at stake, including more strict evidentiary rules and
a higher burden of proof imposed on the government where it seeks to continue detention on the
grounds of public safety.

i.  Continuing detention of migrants with mental health issues

Despite the clear nexus between prolonged detention and deterioration in mental health, we found very
few publicly accessible, reported Canada cases that fulsomely consider a detainee’s mental health
issues in the context of a detention review hearing.

According to our interviews with counsel, detainees’ mental health is seldom taken into account or
explicitly balanced against other grounds for detention at detention review hearings. One lawyer noted
that, where counsel manage to obtain mental health assessments, they are “viewed skeptically as self-
serving evidence, and therefore not objective.”

According to that same lawyer, a detainee with a mental health issue is “viewed through a lens of flight
risk and danger to the public, not so much as someone who would benefit from release that has a
treatment regime in place.” In fact, one lawyer noted that detainees are often viewed as inherently
unreliable and lacking credibility, and that he usually refrains from highlighting his clients’ mental health
issues “because it will usually go to flight risk, or danger to the public, especially if their mental illness
had to do with their criminality in the past.”

Counsel find that ID Members generally refuse to take mental health issues into account when
determining whether a person should be released. Mental health is not considered to be relevant in the
determination of whether someone is a “flight risk” or a “danger to the public.” It is also not usually
considered in evaluating an alternative to detention since it is not listed as one of the factors to be
considered in the legislation — despite the fact that these factors are not exhaustive. Most ID Members
do not view deterioration in mental health as a sufficient change in circumstances to justify release.

ii. Alternatives to detention and conditions on release

Where an ID Member finds that there is no longer a reason to continue detention, the person must be
released.'*® However, before ordering release, Members must “consider whether the imposition of
certain conditions will sufficiently neutralize the danger to the public or ensure that the person
concerned will appear for examination, an admissibility hearing or removal from Canada”.**® Members
must also consider the “availability, effectiveness and appropriateness of alternatives to detention”.**
To this end, a Member may order certain terms and conditions, such as a bond or a requirement to
report on a regular basis to an immigration office.'* As mentioned above, the ENF 20 lists a variety of

conditions available for Members to impose upon release.*?

In practice, according to our interviews with counsel, immigration detainees with mental health issues
must generally have elaborate release plans in place in order for a Member to even contemplate
release. This often requires relatives and friends with large sums of money to post bonds, and a
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placement arranged with a community organization or treatment facility. The burden falls to counsel to
establish or create an adequate release plan.

According to counsel, one of the major obstacles to making such arrangements is that most community
release programs are designed to accommodate criminally sentenced detainees following their release
from jail, and therefore require an intake interview to assess the detainee’s needs and suitability for the
program. However, immigration detainees cannot be released in order to attend the intake interview,
and therefore, programs rarely agree to accommodate them.

Even if counsel manage to arrange a release plan that involves a rehabilitation program, those we
interviewed noted that ID Members generally refuse to allow release because these programs are
“designed for people serving criminal sentences to reintegrate them back into society, and the concerns
of immigration detainees are different” — the implication is that detainees are not expected to reintegrate
into society but rather to cooperate with CBSA’s removal efforts.

Immigration detainees who require medication and mental health treatment face additional hurdles:
they must prove that they can reliably access medication outside of detention. According to one
counsel, this may be particularly difficult for failed refugee claimants whose health care benefits have
recently been cut by the federal government. As another counsel put it, “The fact that they cannot be
guaranteed treatment or coverage in the community is grounds to say that, ‘if you are untreated, you
might pose a danger to the public or get involved with criminality, or at least you will be less
trustworthy.”

Dr. Meb Rashid, co-founder of the Canadian group Doctors for Refugee Care, confirmed that failed
refugee claimants living in the community can only receive treatment for mental health issues if deemed
to be a danger to others. Dr. Rashid also noted that “many refugees and clinicians don’t understand the
[Interim Federal Health Program] cuts, and thus, people are being turned away from care even where
they are sometimes covered.” The implications of these cuts are extensive: not only are individuals
being put at risk of “more advanced iliness that is more difficult to treat and is more costly for
taxpayers,” but “it also creates an environment where many see Canada as now being more hostile to
refugees, thus tarnishing our previously well-deserved reputation as a country that has always provided
a haven for people fleeing persecution.”*>

According to interviewees, ID Members also often refuse alternatives on the basis that detainees have
not demonstrated rehabilitation while in detention; however, it is not clear how they can be expected to
do this without access to rehabilitative programs in detention.

Finally, the possibility of electronic monitoring as an alternative to detention was contemplated, and in
fact recommended for study in a 2010 CBSA Evaluation Study on its Detention and Removals
Program.™ The evaluation study noted that while the initial infrastructure costs would be high, each
additional detainee released on electronic monitoring would substantially reduce the average cost.
However, counsel note that Members have been consistently resistant towards this option.
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iii. Lengthy detention, indefinite detention

Canadian courts and the UN have had to grapple with what to do when detention becomes long-term.
The legislative scheme governing detention is meant to ensure that immigration detention does not
become indefinite.

In Sahin, an oft-cited detention review case, the Federal Court of Canada acknowledged that
immigration detention powers confer,

a necessary, but enormous power over individuals. The power of detention is normally
within the realm of the criminal courts... [Without] finding that an individual is guilty of
any offence, [ID Members] have the power to detain if [they] are of the opinion that the
person may pose a danger to the public or will not appear for removal. Without intending
to minimize these valid considerations, the power of detention in respect of them is,
while necessary, still, extraordinary.**

The Court in Sahin held that indefinite detention may, in an appropriate case, constitute a deprivation of
liberty that is not in accordance with the principles of fundamental justice under section 7 of Canada’s
Charter of Rights and Freedoms (which protects life, liberty, and security of person).

In Sahin, the Federal Court set out a four-part test to assess whether detention has become indefinite
such that the detainee should be released, which is now enshrined in s. 248 of the IRPR.**® The
considerations relevant to a specific case, and the weight to be placed on each factor, will depend on
the circumstances of the case.™’

In Sahin, the Court found that there will be a stronger case for justifying continued detention where the
individual is considered to be a danger to the public.*®® Similarly in Kamail, the Federal Court held that
refusing to sign travel documents (in that case, to facilitate the detainee’s removal to Iran) constitutes
“causing delay”, and may count towards justifying continued detention.**°

In the more recent Panahi-Dargahloo decision, the Federal Court distinguished Kamail on the basis that
the Iranian government refused to provide the detainee a travel document unless he signed a
document stating that he would voluntarily return to Iran.*®® As a Convention refugee, Panahi-
Dargahloo refused to sign this document for fear of persecution in Iran, and the Court did not find this
refusal as constituting ‘causing delay.’

In the same case, the Federal Court also held that the lengthier the detention, the more weight the
‘length of detention’ factor must be given. Accordingly, the Court also distinguished Kamail on the basis
that detention was four months in that case, and 37 months in P::mahi-DargahIoo.161 The ID Member
had authorized release of Panahi-Dargahloo due to the length of his detention, his status as a
Convention refugee, and his substantial compliance with CBSA.*®? Ultimately, the Court held that the
decision to release Panahi-Dargahloo was reasonable, and dismissed the Minister’'s application for
judicial review.®® Despite the precedent in Panahi-Dargahloo, counsel advise that ID Members
continue to refer to Kamail in deciding that refusal to sign the statutory declaration constitutes causing
delay, and justifies continued detention.

Indefinite detention was subject to a Charter challenge in Charkaoui, which was a challenge to
detention in the context of Canada’s security certificate regime.*** The Supreme Court of Canada found
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that, to pass Charter scrutiny, continued detention and/or the conditions of release imposed “must be
accompanied by a meaningful process of ongoing review that takes into account the context and
circumstances of the individual case.”*®

The notion that the immigration detention review system is a “meaningful process of review” would be
justifiable if each detention review were a hearing de novo (such that a decision-maker could consider
all the facts and come to his or her own decision). Instead, detention hearings are quasi-de-novo: an ID
Member must come to a fresh conclusion on whether the person concerned should continue to be
detained, but previous ID decisions concerning the detainee must be considered.*®® As discussed,
decision-makers must give "clear and compelling reasons" for departing from previous decisions.*®’ In
effect, the requirement to give “clear and compelling reasons” to depart from the previous decision to
detain operates as a presumption in favour of continued detention, and contributes to the problem of
lengthy detention.

CBSA frequently argues that detention may be lengthy, but not indefinite, as long as there are efforts
being made to process the case towards removal. However, according to counsel, this is simply not the
standard in the legislation or the case law (i.e. Sahin).'®® As noted above, considerations relating to
whether detention is indefinite require a more balanced assessment of factors. As one counsel noted,
“For a lot of these [detainees], how can you argue it's not indefinite if they’re in there for years?
Eventually, they might get removed, or maybe they won't, but in the meantime they are there for two,
three years.”

d. Challenging detention

Beyond monthly detention reviews, there is no right to appeal the decision to continue detention, and
there is no independent body to which detainees can bring complaints.*®® The only mechanism to
challenge detention is through judicial review and habeas corpus applications. However, there are
significant challenges in accessing both of these review mechanisms.

i. Judicial review

The ID is the competent body with respect to detention reviews, and there is no right of appeal to the
Immigration Appeal Division for detention decisions.'”® Immigration detainees may only seek judicial
review of a decision to detain at the Federal Court of Canada.'™ In order to do so, detainees must
request and obtain leave from the Federal Court.'’? Although the Federal Court is to “dispose of the
[leave] application without delay and in a summary way,”*” in practice, a prominent and leading
immigration and human rights lawyer noted that the leave requirement results in a delay of
approximately a year, or 3-6 months if an expedited process is granted. The leave requirements make it
difficult to challenge the legality of detention in Federal Court — “you can never tell if you are going to
get leave or not,” noted one counsel. “For this reason,” she added, “leaving oversight on Immigration
Division decisions to the Federal Court is highly flawed.”

If leave is granted, a Federal Court judge fixes the date and place for the hearing,*”* which must be
held between 30-90 days after leave is granted, unless the parties agree to an earlier day.'’

ID Members who make immigration detention decisions are considered to have considerable

specialized expertise,*”® and since their decisions are based on mixed findings of fact and law, they are
judicially reviewed on a standard of reasonableness (rather than correctness).'’” This means that
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deference is owed to ID Members’ findings of fact and assessment of the evidence."® The role of the
Federal Court is not to substitute its opinion for that of the ID Member.*"

According to the counsel we interviewed, judicial reviews in the context of immigration detention are
generally ineffective, even where leave is granted. Some counsel went as far as to state that there is
effectively no Federal Court oversight of the ID’s detention decisions. Moreover, there can be a
significant delay in handing down a decision on judicial review, and often the remedy would simply be
another detention review at the ID (which happens monthly anyway).

For example, in Walker, the Federal Court held that an ID Member’s decision to order a three-year long
detention to continue was unreasonable.'® The effect of this judgment was that the matter was
“remitted to the Board for consideration by a differently constituted panel.”*®* The Federal Court lacks
jurisdiction to issue a writ of habeas corpus ancillary to judicial review,** which effectively means the
Court cannot order release but only redetermination by the ID.

ii. Habeas corpus

Despite the power of habeas corpus as a remedy for those who are detained, there are significant
hurdles to applying for it in immigration detention cases. The Supreme Court of Canada in May v
Ferndale Institution,'® a leading case on habeas corpus in Canada, established that provincial superior
courts should generally decline to exercise their habeas corpus jurisdiction in immigration cases
because the Federal Court provides a “complete, comprehensive and expert procedure for review of an
administrative decision.”*®* This finding was reiterated by the Supreme Court in the 2014 decision in
Mission Institution v Khela.®®

The Ontario Superior Court and various appellate courts have followed May v Ferndale,*®® and the vast
majority of cases where immigration detainees apply for habeas corpus are dismissed. In the recent
Chaudhary et al. v Minister of Public Safety et al. decision, the Ontario Superior Court of Justice again
affirmed this position, holding that the “comprehensive statutory mechanism that is in place for the
review of the detention of individuals in connection with pending immigration matters provides the
appropriate procedural vehicle for the prompt judicial review of the lawfulness of detention orders in
immigration matters.”*®” Accordingly, the court declined to exercise its habeas corpus jurisdiction to
review tr118eg lawfulness of the detention.'® Chaudhary is currently on appeal to the Court of Appeal for
Ontario.

According to counsel for the appellants in Chaudhary, Barbara Jackman, for the court to say that the
immigration detention review system is a “complete and comprehensive scheme” and provides an
adequate remedy is simply “wrong.” The ID “is not a court, it is a tribunal,” and as such any judicial
review can only assess decisions for their reasonableness rather than their correctness. Recalling
Singh,**® Ms. Jackman noted that the Court held that non-citizens have the same constitutional rights
as Canadians, and to deny immigration detainees’ access to habeas corpus is to deny them a
constitutional right.***

B.  The Site of Detention: Immigration Holding Centre or Provincial Jail?

Once the decision is made to detain a migrant or to continue detention, the authority to detain lies
within the sole discretion of the Minister of Public Safety (who delegates this authority to “CBSA only”)
to determine where the migrant will be confined.*%
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In carrying out its mandate to administer immigration detention, CBSA forms agreements with
provinces to house some immigration detainees in provincial jails.'*®* CBSA pays the provinces an
agreed-upon per diem rate to imprison immigration detainees. *** The amount paid by CBSA to each
province, more than $26 million in total in 2013, reflects the extent to which CBSA relies on provinces to
administer detention across Canada.'® Over the span of nine fiscal years, the annual cost associated
with the administration of detention have risen by over $20 million, with nearly 30,000 more detention
days per year. '

However, there is significant regional variation across the provinces. For example, outside of Ontario,
British Columbia, and Quebec, there are no dedicated IHCs, which means that all immigration
detainees are held in provincial facilities.

The lack of publicly-accessible data makes it difficult to determine the number and proportion of total
detainees held in IHCs versus provincial jails at any given time. In 2013, over 7370 migrants were
detained in Canada.'®” Approximately 30% of all detention occurred in a facility intended for a criminal
population, while the remaining occurred in dedicated IHCs."® A Red Cross Society report notes that,
“CBSégg\eld 2247 persons in immigration detention in Ontario provincial correctional facilities” in
2012.

a. Migrants with mental health issues routinely imprisoned in provincial jails

While the factors that inform the decision to detain individuals are outlined in the IRPA and the IRPR
(and discussed above), the reasons for holding immigration detainees in provincial jails (as opposed to
IHCs in jurisdictions in which these are available) are not addressed within the legislative scheme. One

counsel observed, “there is no policy, no set procedure to send them to jail. ... There are no written
decisions or justifications for moving people around,” while another counsel found “there is no
oversight.”

CBSA's publicly-accessible documents state that provincial jails are used to hold “higher-risk detainees”
(i.e. violent criminal background), “lower-risk detainees” in areas not served by an IHC, and detainees
held for over 72 hours in the Vancouver area® (as the Vancouver IHC, located in the basement of the
airport, is designed for short stays only).?**

Another internal CBSA document provides a few more details regarding the discretionary decision to
transfer to a jail: “CBSA officers and management consider a variety of factors to determine in an
individual is suitable for a lower or higher-risk facility. These factors include behavior, medical needs,
mental health issues, criminality, impairment, and/or a history of violence or substance abuse.”**
Another document listed transfer to a jail as an appropriate disciplinary measure if a staff member
witnesses “unacceptable behaviour.””® None of these factors are set out in the IRPA or IRPR.

In the Information for People Detained under the IRPA, CBSA notifies immigration detainees that
“disruptive behavior ... may result in your being placed in isolation or transferred to a more secure
detention facility.”®** Furthermore, CBSA “may transfer an individual with mental health issues from an
immigration holding center to a provincial detention facility that provides access to necessary mental
health services.”*®
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A 2011 study completed for the UNHCR notes that, if a detainee’s psychotic symptoms can be
controlled by medication prescribed by the CBSA-run facility physician, the person will sometimes
remain in the IHC.?*® However, detainees with such symptoms are usually transferred to a provincial
jail, “especially if the detainee is agitated or aggressive”.”®’ Indeed, the study notes that detainees who
are considered aggressive may be transferred to a penal institution even if they do not have mental
health problems.*®

The routine transfer of those with mental health issues to provincial jail was confirmed in our interviews
with counsel. Counsel noted that, ‘disruptive behaviors’ that could result in transfer to a provincial jail
include: “acting out or hindering other people,” “giving attitude,” “not cooperating” “refusing to eat,” and
even refusing to sign travel documents to facilitate their removal. According to counsel, the
considerable discretion associated with transfers gives IHC guards leverage to threaten immigration
detainees with transfer to jail in order to coerce compliance.

According to those we spoke to, counsel only learn that their clients have been transferred to jail when
their clients contact them from jail; CBSA does not notify counsel directly, let alone afford the clients the
opportunity to consult a lawyer prior to transfer, or to challenge the decision to transfer.

The idea that detained persons will presumptively receive better mental health treatment in jail must be
critically analyzed and weighed against the severe negative impact that restrictive forms of confinement
have on detainees’ mental health. It also must be analyzed against the fact that IHCs have the capacity
to treat detainees with mental health issues. 2*°

b. Jurisdictional overlap or black hole

Immigration detainees held in provincial jails are under both provincial and federal jurisdiction.”*® This
leads to myriad issues in terms of who is ultimately accountable for the conditions of confinement,
including access to mental health care.

Whereas CBSA is clearly authorized by the CBSA Act to enter into agreements with the provinces®*,
there is no indication in the legislation that, as a result of this cooperation, CBSA is somehow relieved
of its responsibilities with respect to immigration detainees who are transferred to provincial jails.
Indeed, an internal CBSA document that we obtained notes that “the CBSA is responsible for the health
and welfare of all detainees held under IRPA.”?*? In a confidential 2012-2013 report, “Canadian Red
Cross Society Annual Report on Detention Monitoring Activities in Canada,” the Canadian Red Cross
Society (Red Cross) confirmed that CBSA retains full and ultimate legal responsibility for persons
detained pursuant to the IRPA.?*3

On the other hand, the superintendents of correctional institutions in Ontario, for example, are
responsible for the care, health, discipline, safety and custody of all inmates (where “inmate” is defined
to include anyone in custody at the institution.)?** Neither Ontario’s Ministry of Correctional Service
Act?® nor the corresponding regulations®*® mention immigration detention or immigration detainees.
However, the MCSCS notes on its website that, in carrying out its correctional services mandate, the
Ministry maintains jurisdiction over “adults held for immigration hearing or deportation.”?"” The website
also notes that immigration status is a factor that is considered when determining prisoner security
classification.?'®
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According to the Red Cross report, as the legal detaining authority, CBSA “must ensure that all
immigration detainees enjoy similar rights and support services and are not subjected to variable
detention conditions as a result of their place of detention and capacity constraints.”**

For this reason, MCSCS’s extensive day-to-day responsibility over immigration detainees is troubling.
In fact, according to a 2011 report by the UNHCR, CBSA has no control over where immigration
detainees are held once they are transferred to provincial jails, nor can CBSA intervene in provincial jail
management or detention standards.??° In addition, CBSA is rarely notified about segregation,?**
punishment, or transfer of immigration detainees to other facilities.?%?

This unclear delineation of responsibility between CBSA and provincial jails, despite CBSA's
overarching legal responsibility as the detaining authority, was confirmed in our interviews with counsel.
CBSA assumes that provincial jails are responsible for the care and custody of immigration detainees
(what we have called the “conditions of confinement”), and jails tend to adopt a “hands-off approach”
that does not go beyond a “minimal obligation to care for immigration detainees by providing meals and
some form of security within this confined space.” According to one counsel:

Immigration detainees are handed over almost completely to [the] provincial correctional
service and there is one CBSA officer who is positioned there, who seems to have a
straight up administrative role (arranging for review hearings, et cetera), but doesn't
provide any sort of service or supervision. The CBSA has more or less washed their
hands of the day-to-day issues that affect detainees in their actual environment.

CBSA does not intervene with “conditions of the jail and how immigration detainees are treated there,”
noted another counsel.

There is a legal black hole in terms of jurisdiction over the conditions of confinement for immigration
detainees held in provincial jails. This black hole is particularly harmful for vulnerable immigration
detainees who have mental health issues. Immigration detainees with existing or suspected mental
health issues are generally held in provincial jails, and as noted above, CBSA justifies this on the
grounds that jails offer more extensive medical treatment than IHCs. This is despite the overwhelming
evidence outlined above that, as one counsel put it, “the jail setting is more likely than not to make the
symptoms worse, and make them deteriorate more.”

The lack of communication between CBSA and provincial jails is best illustrated by the fact that, on at
least one occasion, Minister’'s counsel showed up to the detention review hearing for a deceased
man.?** Shawn Dwight Cole, a Jamaican national who had a history of seizures and had been held in
Toronto East Detention Centre for 106 days, died on December 26, 2012.%** Because CBSA was not
informed by the jail of Mr. Cole’s death, Minister’'s counsel showed up for a detention hearing in
January 2013, between one to two weeks after his death.?*> Clearly, CBSA does not keep close tabs on
immigration detainees held in provincial jails.

c. Challenging detention in provincial jail

The ID only has jurisdiction to make a determination as to whether detention shall continue, not where it
shall be carried out; the latter jurisdiction lies solely with the Minister.?” This is significant because it
means that the detainee cannot challenge the place or site of confinement at a detention review
hearing. In Jama, counsel for the detainee argued that a detainee with a severe mental illness should
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be held in a psychiatric institution rather in the IHC or a provincial jail, and the ID Member refused to
make such an order on the basis that he or she lacked the jurisdiction to do so.?*’

C. Independent monitoring of immigration detention facilities

There are no provisions for independent monitoring of places of detention in the IRPA or IRPR, Canada
has not agreed to independent monitoring by the UN through the Optional Protocol to the Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, and there no
independent ombudsperson to whom immigration detainees can complain about conditions of
confinement.

However, an agreement to monitor immigration detention conditions was first established between the
Canadian Red Cross Society and Citizenship and Immigration Canada (CIC) in 2002.?%® In 2006, the
Red Cross entered into an MOU with CBSA, which mandates that it monitor the conditions of persons
detained under the IRPA.?* The MOU provides that the Red Cross is responsible for monitoring
“compliance with all applicable domestic standards and international instruments to which Canada is a
signatory.”**

From 2011-2013, the Red Cross did not visit any correctional facility in Ontario,?** because it had not
been granted access to do so0.?*? Red Cross’ lack of access to monitoring of provincial jails in Ontario is
especially problematic. In the 2011 report, the Red Cross notes: “Lack of access to Ontario correctional
facilities is of great concern given that in 2011, 4087 detainees were housed in these facilities
accounting for approximately 40% of all detained persons in Ontario. This lack of access has been
raised by [the Red Cross] with CBSA since 2005."%%
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VI. Canada’s treatment of immigration detainees with mental health issues violates
international law

One of the objectives of the IRPA is to “fulfill Canada’s international legal obligations with respect to
refugees.””* The IRPA also explicitly states that the Act “is to be construed and applied in a manner
that ... complies with international human rights instruments to which Canada is signatory.”#*®

Nevertheless, we respectfully submit that Canada’s treatment of immigration detainees with mental
health issues violates several articles of the ICCPR; we submit that it constitutes:

e arbitrary detention (art 9);

e cruel, inhuman and degrading treatment (arts 7, 10);

o discrimination on the basis of disability (arts 2, 9, 26); and

e aviolation of the right to challenge detention before a court (art 9).

A.  Arbitrary detention (art 9)

Article 9(1) protects liberty and security of the person and protects against arbitrary detention.?*® The
right to liberty and security of the person is enshrined in other international®®’ treaties to which Canada
is a party, and is the first substantive right protected in the Universal Declaration of Human Rights.?*®
Moreover, the UN Working Group on Arbitrary Detention (WGAD) has found that the prohibition of all
forms of arbitrary deprivation of liberty is part of international customary law and constitutes a jus
cogens 2r;g)rm that binds all states regardless of whether or not they have signed and ratified the
ICCPR.

Article 9 applies equally to citizens and non-citizens detained by a state party.?*> The Committee
established more than three decades ago that the right to liberty and security of person is applicable to
all deprivations of liberty, including immigration control.?** This continues to be supported in the
Committee’s recent views.**? Moreover, deprivation of liberty encompasses the “prison within a prison”
concept by including certain further restrictions of liberty on a person who is already detained.?**

While the right to liberty and security of the person is protected in international law, it is not absolute.
Pursuant to Article 9(1), any deprivation of liberty, to be justified, must not be arbitrary and must be
prescribed by law.

“Arbitrariness” includes elements of inappropriateness, injustice, lack of predictability, or without due
process of law.*** Detention may be arbitrary if it is lacks reasonableness, necessity, or
proportionality.?** Arrest or detention that lacks a legal basis is also arbitrary.?*® Accordingly, any
deprzi‘\(?ation of liberty must be in accordance with grounds and procedures that are established by
law.

a. Aspects of regime not sufficiently prescribed by law

Detention must be prescribed by law in a precise manner to avoid overly broad or arbitrary
interpretation or application.**® Therefore, detention may by authorized by law and nonetheless be
arbitrary.?* Legislation that allows wide executive discretion in authorizing or reviewing detention may
be an insufficiently precise basis for deprivation of liberty.?*
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Precise laws imposing deprivation of liberty must also be accessible, and foreseeable in their
application, in order to avoid all risk of arbitrariness.?** In the case of migrants, detaining authorities are
required to take steps to ensure that sufficient information is available to the detained persons in a
language they understand, regarding the nature of their detention, the reasons for it, and the process
for reviewing or challenging the decision to detain.??

Three key aspects of Canada’s immigration detention regime are not adequately prescribed by law, and
are therefore arbitrary and may constitute a violation of immigration detainees’ rights to liberty and
security of the person.

i. Site of detention

Canadian law does not explicitly confer the Minister of Public Safety with the authority to determine the
facility, site or place of detention and is therefore arbitrary.

Indeed, the IRPA and IRPR do not explicitly grant the Minister of Public Safety with the power to
establish IHCs or any other place of detention. Although CBSA has been given responsibility to
“administer” arrest and detention in Canada,?*® and CBSA has legal authority to form contracts with
governmental branches (including the provinces) in order to “carry out its programs,”®** the facility, site
or place of detention is not prescribed by law. Nowhere in the IRPA or IRPR does it define where
detainees will be held, the factors that will be considered in determining the appropriate place of
detention, nor are any aspects of the conditions of detention outlined.

ii. Transfer from IHC to Jail

The authority to transfer detainees from IHCs to provincial jails is not prescribed by law. There is
nothing in the IRPA or IRPR about transfer of immigration detainees from one type of facility to another
(i.e. IHC to provincial jail). In particular, there is nothing authorizing this kind of transfer on the basis of
immigration detainees’ health status, whether mental or physical. However, as indicated on the CBSA’s
website, ?*® and confirmed in our interviews, detainees with mental health issues are routinely
transferred to provincial jails, especially if they display “disruptive behaviour.”

ii. Jurisdiction over immigration detainees in provincial jail

Canadian law is silent as to which legal entity has jurisdiction over immigration detainees held in non-
CBSA run facilities — in particular, their conditions of confinement, health and safety. This results in
arbitrary treatment.

Ten years ago, the WGAD visited Canada and reported that there was poor communication between
CBSA and provincial jails,**® and highlighted the need for Memorandums of Understanding (MOUs).*’
MOUs between CBSA and the provincial jails that have since been negotiated have not been made
public, and are not accessible to immigration detainees or their counsel. Even if these agreements were
made public, however, they would be insufficient to meet the standard of being “prescribed by law.”

The CBSA's lack of clear jurisdiction over immigration detainees held in provincial jails is highlighted by
the fact that the independent organization specifically contracted to monitor immigration detention in
Canada (namely, the Canadian Red Cross Society), reported in 2013 that it had “not been granted
access to monitor immigration detainees in any provincial correctional facility in Ontario.”?*®
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b. Decision to detain not sufficiently individualized

Asylum-seekers who unlawfully enter a State party’s territory may be detained for a brief initial period in
order to document their entry, record their claims, and determine their identity if it is in doubt.®° To
continue detention beyond this period is arbitrary, unless there are particular reasons specific to the
individual, such as an individualized likelihood of absconding, a danger of committing crimes against
others, or a risk of acts against national security,?® or risk of interference with collecting evidence.?*
The reasons for detention must also be necessary, reasonable, and proportional to the legitimate
purpose for which it is being used.”® This is echoed in UNHCR Detention Guideline 4.2.?°® Detention
without this appropriate justification is arbitrary.?**

To establish necessity and proportionality of detention, the government must show that less intrusive
measures were considered and were found to be insufficient.?®® Less invasive means of achieving the
same ends may include reporting obligations, sureties, or other conditions to prevent absconding.?®
Consideration of alternatives to detention is part of an overall assessment of the necessity,
reasonableness, and proportionality of detention.?®” Appropriate screening and assessment methods
can aid decision makers in determining whether detention is appropriate in a particular circumstance.?®®

The UNHCR Detention Guidelines recommend that alternatives to detention should be given especially
active consideration for persons for whom detention is likely to have a particularly serious effect on
psychological well-being.?* Victims of trauma or torture, and asylum seekers with disabilities are
especially vulnerable.?”® The UNHCR Guidelines provide that “as a general rule, asylum-seekers with
long-term physical, mental, intellectual and sensory impairments should not be detained.?"*

There is a legislative requirement to consider alternatives to detention in s. 248(e) of the IRPR,*"* and
CBSA policy indicates that, if there are no safety and security concerns, detention should be a last
resort for individuals with mental health issues.?”® Although the ENF 20 provides that “officers must be
aware that alternatives to detention exist,” it does not specify what circumstance would require CBSA
officers to exercise their discretion to use these least restrictive alternatives.*”*

While the law on its face creates a presumption in favour of alternatives to detention, in practice, our
research establishes that very little weight is given to alternatives in cases of long-term detention or for
those with serious mental health issues. In the GTA, it is almost impossible to secure release from
lengthy detention without the assistance of the TBP. Other bond providers (such as family members),
or other methods of supervision (such as electronic monitoring), are routinely rejected. Flight risk and
danger to the public routinely outweigh the consideration of alternatives to detention, even where
detainees have mental health concerns and detention has become lengthy.

This disregard for alternatives to detention occurs even in, and in spite of, cases where detainees have
severe mental health issues. There is no legislative or regulatory presumption against detention for
those with mental health issues, or individuals whose condition worsens in detention. In practice, these
vulnerable persons are detained regularly. These issues are compounded by the fact that immigration
detainees with mental health issues are routinely held in maximum-security conditions in provincial jails.
Nearly all of the detainees we interviewed had a diagnosed mental health issue, and most of them had
been in detention for over 6 months in a maximum-security jail.
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We submit that the common practice of detaining individuals with mental health issues fails to meet the
international standard of avoiding detention for individuals with mental health issues, and constitutes
arbitrariness under Article 9.

c. Lengthy and indefinite detention is arbitrary

Prolonged detention is more likely to be considered arbitrary.?”> The Committee and regional courts
maintain that, in order to avoid arbitrariness, the law must provide for time limits that apply to
detention,?”® and clear procedures for imposing, reviewing and extending detention. **/

The WGAD affirms that when a person is detained due to his or her irregular immigration status, “a
maximum period should be set by law and the custody may in no case be unlimited or of excessive
length.”?"® A time limit on immigration detention is called a “presumptive period” and varies between 90
and 180 days in the United States?’® and across Europe.”®

The WGAD also states that provisions should be made to “render detention unlawful if the obstacle for
identifying immigrants in an irregular situation or carrying out removal from the territory does not lie
within their sphere, for example, when the consular representation of the country of origin does not
cooperate, or legal considerations” (e.g. a refugee cannot be removed because of the principle of non-
refoulement), “or factual obstacles, such as the unavailability of means of transportation — render
expulsion impossible.”?*

Canada has no maximum length of immigration detention or “presumptive period” prescribed in law.
Moreover, the detention review process does not, in practice, prevent long-term and indefinite
detention. We are gravely concerned that this results in arbitrary detention.

The WGAD recently found that Canada is arbitrarily detaining Michael Mvogo, a Cameroon national,
who at the time of their 2014 report, had been in detention for over 7 years®? Michael was detained
based by CBSA'’s inability to confirm his identity, and the lack of cooperation by Cameroon’s
consulate.?®® The WGAD noted that, even if the reasons for his detention “could have been attributed to
Michael...in any way,” in their view, it provided “insufficient justification for his continued detention.”?*
The WGAD concluded that the Canadian government failed to demonstrate that his detention was
necessary and proportionate, and further, that alternatives to detention had not been adequately
considered and exhausted.?®

B.  Cruel, inhuman and degrading treatment (arts 7, 10)
Canada’s immigration detention regime constitutes cruel, inhuman and degrading treatment insofar as
it: (a) routinely imprisons migrants with mental health issues in provincial jails, (b) fails to provide

adequate health care to immigration detainees, and (c) raises the spectre of indefinite detention.

a. Routine imprisonment of immigration detainees with mental health issues in
provincial jails

Canada’s continued detention of migrants with mental health issues in provincial jails constitutes cruel,
inhuman and degrading treatment, which is prohibited under Article 7 of the ICCPR.?®® The aim of this
provision is to “protect both the dignity and the physical and mental integrity of the individual.”®®’ The
prohibition in Article 7 is “complemented”?®® by the positive obligations in Article 10.
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Article 10 is a more specific application of the general right to freedom from torture or other cruel,
inhuman or degrading treatment or punishment.?® This right applies to anyone deprived of their liberty
under the laws and authority of the State in prisons, hospitals, detention camps, correctional institutes
or elsewhere.?

The Committee has found that the continued detention of a migrant when the state was aware of his or
her mental condition, and the failure to take steps to ameliorate his or her mental deterioration,
constitutes a violation of Article 7.%"

The Special Rapporteur on the human rights of migrants has stated that migrants with a mental or
physical disability are a particularly vulnerable group for whom detention should only be used as a last
resort, and who should be provided with adequate medical and psychological assistance.”®* To protect
these individuals from cruel, inhuman or degrading treatment and to protect their right to humane
conditions of detention, serious consideration should be given to alternatives to detention that are better
suited to meeting their treatment needs.?*

According to the Committee, “any necessary detention [of migrants] should take place in appropriate,
sanitary, non-punitive facilities, and should not take place in prisons.”?** To protect against ill treatment,
as well as arbitrary detention, detainees should be held only in facilities “officially acknowledged as
places of detention.”*®

We submit that Canada routinely detains individuals with severe mental illnesses — including individuals
diagnosed with schizophrenia, bipolar disorder, severe depression, and suicidal ideation — in provincial
maximum security jails. In many of these cases, CBSA is aware of detainees’ mental health status;
indeed, it is often the very reason they are sent to maximum-security provincial jails in the first place.

Furthermore, even when detainees’ counsel presents clear evidence of their clients’ mental
deterioration in detention, this does not trigger any process of review of conditions and location of
detention since it is not within the jurisdiction of the ID to consider mental health deterioration as a
factor weighing in favour of release. This is even more problematic in light of the fact that there are very
limited mental health services available to detainees beyond medication aimed for management of
disruptive behavior.

b. Lack of adequate healthcare

The prohibition of cruel, inhuman or degrading treatment places an obligation on states to ensure that
individuals whose liberty is deprived are held in humane conditions. This means that facilities where
migrants are detained must provide conditions that are sufficiently clean, safe, and healthy.?®® The
Standard Minimum Rules for the Treatment of Prisoners provide that individuals who suffer from mental
illnesses shall be observed and treated in specialized institutions under medical management.?’

Inadequate healthcare or access to essential medicines for detainees may violate the right to freedom
from cruel, inhuman or degrading treatment. States have an obligation to protect immigration detainees’
physical and mental health while in detention by providing access to prompt medical examinations,
medicine, and access to medical professionals, whose evaluation can be used to make
recommendations regarding continued detention.?®® This is particularly important in light of the clear
evidence that detention leads to significantly deteriorated physical and mental health.?*°
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Upon entering detention, detainees must be given prompt access to a doctor of their choice, who can
assess for physical health conditions as well as mental health issues that may affect jurisdiction of any
detention, place of detention, or medical treatment or psychological support required during
detention.**® While in detention, detained asylum seekers should be provided medical treatment where
needed, including psychological counseling where it is appropriate.*** The UNHCR Detention
Guidelines state: “Where medical or mental health concerns are presented or develop in detention,
those aff(;:é:zted need to be provided with appropriate care and treatment, including consideration for
release.”

We submit that Canadian law and policy does not provide an adequate health care framework for
immigration detainees. As outlined, there is nothing in the IRPA or IRPR about detainees’ mental
health, nor does CBSA policy guarantee access to adequate health care. CBSA'’s policy guidelines for
officers regarding the health of detainees are largely administrative rather than health-focused, for
example directing staff to ensure that the medical file is transferred to a non-CBSA facility at the same
time as the detainee.®* In practice, we found that CBSA does not prioritize or even provide for the
health and well-being of the detainees in its custody, except to the extent of emergency care or in order
to facilitate deportation.

For detainees housed in provincial jails, access to health care remains inadequate. Detainees’ access
to doctors or psychiatrists is severely restricted. In terms of access to medication, our research
indicates that detainees with more severe mental illness (e.g. schizophrenia and bipolar disorder) are
medicated, whereas detainees with anxiety, depression, and PTSD often go untreated. Our research
clearly indicates that the aim of health care for immigration detainees is to keep the institution orderly —
for the ‘convenience of others’; the aim is not to provide treatment to vulnerable persons. The lack of
coordinated and effective treatment for immigration detainees with mental health issues, including both
counselling and medication, constitutes cruel treatment.

c. Indefinite detention

Excessive length of detention or uncertainty as to its duration may raise issues of cruel, inhuman or
degrading treatment.*** According to the UN Committee Against Torture, providing for a maximum
length of detention in law is an important safeguard against indefinite detention.®* The longer the
period of detention, the more likely that poor conditions will cross the threshold of ill-treatment.>* In
particular, States must take the mental health of immigration detainees into account in the context of
prolonged or indefinite detention.®*”’ In two cases**® concerning asylum seekers who arrived by boat to
Australia, the Committee found that health care and mental health support services provided to
detainees “do not take away the force of the [negative impact] that prolonged and indefinite detention
[can] have on the mental health of detainees.”*

Immigration detention in Canada is sometimes excessively lengthy and often renders detainees in the
limbo of uncertainty as to its duration. CBSA sometimes detains immigration detainees with mental
health issues for lengthy, and sometimes indefinite periods. Nearly all the detainees we spoke to with
serious mental illness had been in detention for more than six months, some had been in detention for
over a year. The uncertain, lengthy, and often-indefinite nature of immigration detention in Canada
amounts to ill treatment, especially in cases where detainees have mental health issues.
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C. Discrimination on the basis of disability (arts 2, 9, 26)

We submit that Canada’s immigration detention regime discriminates against migrants with mental
health issues both in terms of their liberty and security of person, and their access to health care in
detention. The Committee has indicated in several Concluding Observations that disability is a ground
of discrimination that falls under “other status” under articles 2 and 26 and that may attract the
protection of the Convention.**°

According to the Committee, Article 9 of the ICCPR prohibits the justification of a deprivation of liberty
on the basis of disability.*"* Moreover, Article 14 of the Convention on the Rights of Persons with
Disabilities (CRPD),%? to which Canada is a party, protects liberty and security of the person, and
affirms that there can be no deprivation of liberty due to disability. *** Individuals with mental health
issues are explicitly included in the scope of the term “disability” in CRPD Article 1.%**

Even when measures are only partly justified by the person’s disability, they are discriminatory and
violate Article 14 of the CRPD:*** it is unlawful when a deprivation of liberty is “grounded in the
combination between a mental or intellectual disability and other elements such as dangerousness, or
care and treatment.”®'® The CRPD Committee maintains that the legal basis for any restriction of liberty
must bgaﬂde-linked from disability and “neutrally defined so as to apply to all persons on an equal
basis.”

Our research establishes that detainees with mental health issues are routinely transferred from
medium-security IHCs to maximum-security provincial jails because of their mental health issues.
Indeed, the CBSA website clearly indicates that it “may transfer an individual with mental health
issues...to a provincial detention facility that provides access to necessary mental health services.
“Disruptive behaviour,” which our research indicates is often stereotypically linked to mental health
issues, has also been declared a reason for transferring detainees “to a more secure” facility.*° Our
interviewees, including correctional staff, were clear that detainees with a noticeable or diagnosed
mental health issue are almost always sent to provincial jails.

318

Our research further demonstrates that in practice, having a mental health issue is often a significant
barrier to release from immigration detention, either because a detainee cannot establish reliable
access to medication or because they cannot secure a spot in a community treatment facility (which are
predominantly reserved for former criminal detainees). Spaces in these programs are extremely limited
and insufficient to meet demand. These are all significant practical barriers to arranging a release plan
for immigration detainees with mental health issues, and violate their right to liberty and security of the
person.

We submit that the clear link between detainees’ mental disability and their transfer to maximum-
security provincial jail and difficulties securing release is a violation of liberty and security of the person,
and constitutes discrimination on the basis of disability.

D. Violation of the right to challenge detention before a court (art 9)

Article 9(4) of the ICCPR protects the right for anyone deprived of their liberty to take proceedings
before a court, and this applies to all deprivations of liberty, including immigration control.*?° The object
of the right is release from ongoing unlawful detention, either unconditional or conditional.*** Therefore,
the reviewing court must have the power to order release from the unlawful detention.3?
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The “court” should ordinarily be a court within the judiciary.**® Exceptionally, for some forms of
detention, legislation may provide for proceedings before a specialized tribunal, which must be
established by law, and must either be independent of the executive and legislative branches or must
enjoy judicial independence in deciding legal matters in proceedings that are judicial in nature.®** The
review must have a “judicial character and provide guarantees appropriate to the type of deprivation of
liberty in question.”*? Therefore, it is not always necessary that the review meet the same standard as
is required for criminal or civil litigation.? In order to determine whether a particular proceeding
provides adequate guarantees, regard must be had to the particular nature of the circumstances in
which such proceedings takes place.”*

The European®?® and Inter-American courts of human rights have held that proceedings must be
adversarial and must always ensure “equality of arms” between the parties — these are the
“fundamental guarantees of procedure” in matters of deprivation of liberty.*?° Legal assistance must be
provided to the extent necessary for an effective application for release.?*

Notably, where detention may be for a long period (especially if it appears to be indefinite), procedural
guarantees should be close to those for criminal procedures.®" Furthermore, the more the
consequences of a proceeding resemble criminal sanction, the stronger the protections must be.
De Wilde, Ooms and Versyp v Belgium, the European Court of Human Rights held that, with vagrancy
cases, the administrative nature of decisions did not ensure guarantees comparable to detention in
criminal cases, notwithstanding the fact that the deprivation of liberty of vagrants was very similar to
that imposed by a criminal court (the court referred to the “seriousness” of what was at stake, namely a
long deprivation of liberty and various associated shameful consequences).**? In concluding, the Court
held that there was a resulting violation of the right to take proceedings before a court.®**

332 In

Review of the factual basis of the detention may, in appropriate circumstances, be limited to review of
the reasonableness of a prior determination.®* However, where an individual becomes mentally ill

during his detention, this is “a sufficient ground for a prompt and substantive review of his detention.”*

To facilitate effective review, detainees should be afforded prompt and regular access to counsel.®*’

However, access to legal counsel that is inconvenienced by the fact that the place of detention is in a
remote location does not violate Article 9.3*® Detainees should be informed (in a language they
understand) of their right to initiate proceedings for a decision on the lawfulness of their detention.3*°

Canada has a statutory detention review regime that, at least on its face, complies with international
legal principles; namely, the Canadian regime provides for statutorily mandated detention reviews and
the procedure to judicially review a detention decision.®*° However, as our interviews have made clear,
the system is broken.

While Canadian detention review regulations provide that reviewers must come to a “fresh conclusion”
when deciding whether an individual should remain in detention, in practice the evidentiary burden is on
the detainee to establish “clear and compelling reasons” that the ID Member should depart from
previous decisions.**! In practice, this creates an actual presumption against release from detention,
and makes it difficult to secure a release from detention. Furthermore, the existence of a detainee’s
mental iliness does not automatically constitute sufficient grounds for prompt review of detention, as
required by international law.
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While immigration detainees in Canada do have the ability to pursue judicial review of detention
decisions, the remedy is ineffectual. Firstly, application for judicial review requires leave,3*? which
results in delay of between three months to a year,** all while the detainee remains in custody.
Secondly, the Federal Court does not have the authority to order release of an individual from
detention; the Court can only order another detention review. In practice, counsel report that judicial
review of detention is rarely sought because it is incredibly resource intensive, and the remedy is
ineffective.

Finally, where an immigration detainee is held in a maximum-security provincial jail, international (and
indeed, Canadian) law requires that the due process requirements be higher, approaching those in
criminal cases. Indeed, given that some detainees are spending years in prison, it is arguable that the
decision to detain should resemble a criminal proceeding with a higher burden of proof. The current
detention review system certainly fails to meet this standard.
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Appendix: Recommendations to Canadian Authorities

These recommendations are meant to be a first step towards better protection of the rights of migrants
with mental health issues detained in provincial jails.

To the Canadian government and lawmakers:

1. Create an independent body or ombudsperson responsible for overseeing and investigating the
CBSA, and to whom immigration detainees can hold the government accountable (akin to the
federal Office of the Correctional Investigator).

2. Amend existing laws, regulations and policies to:

a.

Make clear that, in all decisions related to the deprivation of liberty of migrants, the
government must use the least restrictive measures consistent with management of a
non-criminal population, and protection of the public, staff members, and other
detainees;

Create a rebuttable presumption in favour of release after 90 days of detention;

Repeal provisions that require mandatory detention for “Designated Foreign Nationals”;
Specify the allowable places, sites, or facilities for detention of migrants;

Specify the factors to be considered when deciding to transfer a detainee to more
restrictive conditions of confinement (i.e. a provincial jail), and create an effective
process by which a detainee can challenge such a transfer;

Create a presumption against more restrictive forms of detention for vulnerable migrants,
including persons with mental or physical disabilities, including mental health issues, and
victims of torture;

Ensure that the Minister of Public Safety and Emergency Preparedness has ultimate
authority over the conditions of confinement for and treatment of detainees, regardless

of where they are detained;

Clarify that mental health and other vulnerabilities are factors that must be considered in
favour of release in detention review hearings;

Require meaningful and regular oversight by a court for any detention over 90 days.

3. Sign and ratify the Optional Protocol to the Convention against Torture and other Cruel,
Inhuman or Degrading Treatment of Punishment, which would allow for international inspection
of all sites of detention.
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To the Minister of Public Safety and Emergency Preparedness:

4.

10.

11.

12.

Where migrants are detained, ensure they are held in dedicated, minimum-security facilities that
are geographically proximate to community supports and legal counsel.

Ensure regular access to and fund adequate in-person, health care (including mental health
care), social workers, community supports, and spiritual and family supports at all places of
detention.

Create a screening tool for CBSA front-line officers to assist with identification of vulnerable
persons, such as those with mental health issues and victims of torture and, and to accurately
assess the risk posed by an individual detainee.

Provide training to CBSA officers on mental health, human rights, diversity, and viable
alternatives to detention, and empower them to exercise their existing discretion to release
persons within 48 hours.

Ensure that appropriate mental health assessments occur within 48 hours of the initial decision
to detain, and at regular intervals thereafter, regardless of where the detainee is held.

Create a national committee composed of representatives of government, mental health
specialists, and lawyers to develop detailed policy recommendations on how to deal with
immigration detainees who are suicidal, aggressive or who have severe mental health
problems.

Wherever possible, employ alternatives to detention:

a. Meaningfully explore, assess, and implement alternatives to detention that build on the
positive best practices already in place in other jurisdictions, and especially in respect of
vulnerable migrants, but which do not extend enforcement measures against people who
would otherwise be released; and

b. Create and fund a nation-wide community release program specifically tailored to
immigration detainees, without caps on the number of detainees who can be supervised
in the community through the program, and premised on the inherent difference in
management of criminal and non-criminal populations.

Provide support for detainees released into the community, including adequate transportation,
translation and interpretation services, and ensure consistency in terms of health care and
treatment.

Make public any agreements or contracts negotiated with the provinces in relation to detention
of immigration detainees in provincial jails.

To the Minister of Citizenship and Immigration:

13.

Ensure that Immigration Division Members receive adequate training on mental health, human
rights, diversity, and viable alternatives to detention.
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Reinstate the Interim Federal Health Program to ensure that migrants are able to access
essential health care services, including mental health care and medication, in the community.

To provincial governments:

15.

16.

17.

18.

19.

20.

21.

Negotiate with the federal government to ensure that:

a. Funding received to house immigration detainees is sufficient to ensure adequate in-
person, health care (including mental health care), legal counsel, community supports,
and spiritual and family supports for immigration detainee; and

b. CBSA staff is regularly present at all provincial facilities that house immigration
detainees.

Ensure immigration detainees are held in the least restrictive setting consistent with
management of a non-criminal population and protection of the public, staff members, and other
prisoners, including in residential-treatment facilities if needed.

Ensure consistent and meaningful access to adequate in-person, health care (including mental
health care), legal counsel, community supports, and spiritual and family supports.

Allow for regular, independent monitoring by the Canadian Red Cross Society of provincial jails
that house immigration detainees, and commit to implementation of any recommendation
received.

Provide training to correctional staff on immigration detention, mental health, human rights, and
diversity.

Ensure that provincial legal aid programs are fully accessible to immigration detainees at all
stages of the process, regardless of the length of detention, and that funding is sufficient to pay
for independent mental health assessments.

Make public any agreements or contracts negotiated with the federal government in relation to
detention of immigration detainees in provincial jails.

To the Judiciary and Immigration Division Members:

22.

23.

Interpret the common law right to habeas corpus broadly to allow immigration detainees to
challenge detention and conditions of confinement (including transfers to more restrictive
conditions) in provincial Superior Courts.

In relation to detention review hearings:

a. interpret the “clear and compelling” test narrowly to allow for meaningful de novo review
of the decision to continue detention.

b. require Minister's counsel to meet a higher standard of proof to justify continued
detention, and
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c. ensure that evidence proffered to justify detention is of sufficient probative value.
To counsel:

24. Conduct in-person visits with clients whenever possible and at least once at the outset of the
retainer.

25. Communicate with clients more effectively about the detention process (e.g. why legal counsel
cannot attend every detention review) and what they are doing behind the scenes to end
detention.

26. Build solidarity amongst and between immigration, refugee, and criminal lawyers to devise
creative strategies to challenge the immigration detention regime.

To the United Nations and Organization of American States:

27. Raise the issue of arbitrary detention of immigration detainees, and their cruel and inhuman
treatment as part of the United Nations Human Rights Council’s Universal Periodic Review of
Canada.

28. Use all opportunities to encourage Canada to take concrete steps to end detention of migrants
in provincial jails, including during Canada’s review by various treaty-monitoring bodies.

29. Encourage the Special Rapporteur on migrants, Special Rapporteur on the right to health, and
the Working Group of Arbitrary Detention to complete a joint-study focused on immigration
detention in Canada.
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! For the purposes of this submission, the term “migrant” includes all non-citizens, including refugees, refugee claimants, failed
refugee claimants, permanent residents, and permanent residents who have been deemed “inadmissible” or stripped of their
status.
Zwe anonymized quotes from counsel after many expressed fear that speaking out against CBSA would negatively impact
their current and future clients.
% canada Border Services Agency, “Detainees Disaggregated by Age, Gender and Calendar Year” (obtained through access
to information request by MacDonald Scott) [CBSA, Detainees Disaggregated)].
* Canada Border Services Agency, “Number of Detentions for CY 2013” (obtained through access to information request by
MacDonald Scott, A-2014-00078/MXG) [CBSA, Number of Detentions 2013]; Canada Border Services Agency, “Detentions at
a Glance,” (2013-2014) (obtained through access to information request by Canadian Council for Refugees)[CBSA, Detentions
at a Glance].

CBSA Detentions at a Glance, supra note 4.

CBSA Number of Detentions 2013, supra note 4.

" canadian Red Cross Society, Annual Report on Detention Monitoring Activities in Canada, Confidential (2012-2013), at 16
LCRCS Annual Report 2012-2013].

CBSA, Number of Detentions 2013, supra note 4.
9 Immigration and Refugee Board of Canada, Immigration Division, “Detention Reviews Finalized by Member, 2013” (obtained
through access to information request by MacDonald Scott, A-2013-02027/JSJ) [IRB, “Detention Reviews Finalized by
Member”]

% For the purposes of this submission, we apply the World Health Organization’s definition of mental disorders as “generally
characterized by a combination of abnormal thoughts, perceptions, emotions, behavior and relationships with others. Mental
disorders include: depression, bipolar affective disorder, schizophrenia and other psychoses, dementia, intellectual disabilities
and developmental disorders, including autism.” (WHO, “Fact Sheet No 396: Mental disorders” (2014) online:
<http://www.who.int/mediacentre/factsheets/fs396/en/>.) Furthermore, “mental health is more than the absence of mental
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