[image: serveur_data:Clients:ITUC:• Graphic Guideline:2015:• Déclinaisons:• Letterhead:ITUC-letterheadfooter 5.jpg]
4

	[bookmark: _GoBack]Ayuba Wabba
President
Président
Präsident
Presidente


Sharan Burrow
General Secretary
Secrétaire générale
Generalsekretärin
Secretaria General
	




CESCR
Human Rights Treaties Branch
Office of the UN High Commissioner for Human Rights


LEX/PKD/ZMG	7 January  2022
Written submission on the list of issues for the upcoming CESCR’s Pre-Sessional Working Group (7 - 11 Mar 2022) to take up in connection with the consideration of the 2nd report by Indonesia
To the Office of the CESCR
The International Trade Union Confederation (ITUC) welcomes the opportunity to make a written contribution, together with our affiliates – the Confederation of Indonesian Trade Unions (KSPI/CITU) and Konfederasi Serikat Buruh Seluruh Indonesia (KSBSI) on the human rights situation in Indonesia to inform the works of the CESCR’s pre-sessional Working Group taking place between 7-11 March 2022.
We note various violations of workers’ rights in law and in practice. Violations in practice include disproportionate use of violence against peacefully protesting workers, criminalization of peaceful protests, arbitrary arrest and detention, failure to protect workers against violent company responses to protests, mass dismissals for going on strike, cases of wide-spread and unpunished anti-union discrimination. Violations in law include incompliance of various legal acts with the international human rights and labour standards.  The so-called Omnibus Law on Job Creation of 2020 which amended or repealed 73 legal acts and which was adopted without the necessary social consultations seriously affected workers’ rights, including lack of protection of wage negotiations, excessive expansion of the use of outsourcing and fixed-term contracts and excessive restrictions on the right to strike. Although the Constitutional Court has recently found the Omnibus Law unconstitutional due to defective legislation process, there is an urgent need to ensure its substantive review to guarantee compliance of its provisions with the international human rights and labour standards. A similar review is necessary with regards several other legal acts relevant to workers’ rights, including the Act Concerning Trade Unions of 2000, the Manpower Act of 2003 and the Minister of Manpower and Transmigration Decree 48 of 2004, in order to make these laws compliant with international labour standards on freedom of association and collective bargaining, protection against anti-union discrimination and the right to strike. We are providing the attached submission with the hope of supporting the development of your list of issues to address in connection with the consideration of the 2nd  report by Indonesia. 	                                  
[image: ]                                 Yours sincerely,



	    General Secretary

1. Submitting organisation: 
International Trade Union Confederation (ITUC) represents 200 million workers in 163 countries and territories and has 332 national affiliates. The ITUC’s primary mission is the promotion and defense of workers’ rights and interests through international cooperation between trade unions, global campaigning, and advocacy within the major global institutions. Its main areas of activity include the following: human and labour rights; economic and social policy; equality and non-discrimination; and international solidarity. The ITUC enjoys General Consultation Status with the UN ECOSOC. 
2. Summary: 
This briefing describes violation of trade union rights in Indonesia. Such violations include persistent disproportionate use of violence against peacefully protesting workers, criminalization of peaceful protests, arbitrary arrest and detention, failure to protect workers against violent company response to protests, mass dismissals for going on strike, cases of wide-spread and unpunished anti-union discrimination. Further, we note violations of workers’ rights in law. The so-called Omnibus Law of 2020 which amended or repealed 73 legal acts - and which was adopted without the necessary social consultations - seriously affected workers’ rights, including lack of protection of wage negotiations, excessive expansion of the use of outsourcing and fixed-term contracts and excessive restrictions on the right to strike. Although the Constitutional Court has recently found the Omnibus Law unconstitutional due to defective legislation process, there is an urgent need to ensure its substantive review to guarantee compliance of its provisions with the international human rights and labour standards. A similar review is necessary with regards several other legal acts relevant to workers’ rights, including the Act Concerning Trade Unions of 2000, the Manpower Act of 2003 and the Minister of Manpower and Transmigration Decree 48 of 2004, in order to make these laws compliant with international labour standards on freedom of association and collective bargaining, protection against anti-union discrimination and the right to strike. Several of these laws have been under scrutiny from the supervisory machinery of the ILO for the last roughly 20 years.
In light of the obligation under international human and labour rights law to ensure that workers may freely exercise their labour and trade union rights, we hope the Committee on Economic, Social and Cultural Rights will:
In its List of Issues for Indonesia, raise the issue of anti-union violence and anti-union discrimination as well as lack of compliance of the national laws with the International Covenant on Economic, Social and Cultural Rights, by asking to: 
· Provide information on measures taken to ensure that workers are able to engage freely in peaceful actions in law and practice without sanctions; 
· Provide information on measures taken with regard to violence against trade unionists by private actors or public officials, including information on the number and outcomes of investigations of such acts and investigations of the alleged police inaction in the fact of these violent acts; 
· Provide information on measures taken with regard investigation of the cases of arbitrary arrests and detention of the striking and protesting workers and their leaders;
· Provide information on measures taken with regard investigation of the cases of anti-union discrimination;
· Provide information on measures taken to bring the legislation, including the Omnibus Law of 2020, the Act Concerning Trade Unions of 2000, the Manpower Act of 2003 and the Minister of Manpower and Transmigration Decree 48 of 2004,  in consultation with the social partners, in compliance with international standards, including the ILO Conventions Nos. 87 and 98, especially with regards to the right to organize freely, bargain collectively, right to protection against anti-union discrimination and the right to strike.

In its Concluding Observations on Indonesia’s second report, requests that the Government of Indonesia:
· ensures that workers are able to engage freely in peaceful actions in law and practice without sanctions; 
· with regard to violence against trade unionists by private actors or public officials, ensure the immediate establishment of independent judicial inquiries to determine responsibility and to punish those responsible. The Government should investigate allegations of police inaction in the face of these violent acts and ensure that those who failed to carry out their official duty to protect workers from harm are sanctioned;
· amend or repeal the relevant sections of the Penal Code to avoid the arbitrary arrest and detention of trade unionists; 
· in consultation with workers, brings the legislation, including the Omnibus Law of 2020, the Act Concerning Trade Unions of 2000, the Manpower Act of 2003 and the Minister of Manpower and Transmigration Decree 48 of 2004 in line with the international standards, including the ILO Conventions Nos. 87 and 98, especially with regards to the right to organize freely, bargain collectively, right to protection against anti-union discrimination and the right to strike. 

3. Follow up to the previous review: 

Following consideration of the first report of Indonesia on the implementation of ICESCR in 2014, the Committee on Economic, Social and Cultural Rights expressed, in its concluding observations, its concern about reports of  repression  of  trade  union  activities, including by the authorities,  and the lack of effective remedies  for  violations of trade union rights, in spite of the protection of union rights under Law 21/2000 on Trade Unions (Act Concerning Trade Unions of 200) as well as the lack of recognition of the right to strike for civil servants. The Committee recommended that Indonesia take steps to ensure protection of  trade  union  rights  and effectively  investigate  all  allegations  of  violations  brought  to  its  attention.  In  this regard, the Committee recommended to develop the capacity of law enforcement  and  labour  inspection  to  investigate  allegations  of  repression  of  union activities, so that they are not construed as a form of defamation of employers.  The Committee also recommended to recognize in law the right to strike of civil servants  not  performing  essential  services  as  well  as  their  right  to  organize,  in  line with the provisions of article 8 of the Covenant.[footnoteRef:1] Unfortunately, since 2014 the situation has not improved. The ILO Committee of Experts on the Application of the Conventions and Recommendations (CEACR) has reviewed Indonesia’s lack of compliance with the freedom of association and collective bargaining standards – the ILO Conventions Nos. 87 and 98 – 3 times ( in 2015, 2016 and 2017).[footnoteRef:2] The ILO Conference Committee of the Application of Standards (CAS) held a discussion on failure of Indonesia to ensure freedom of association and the right to organize in 2016.[footnoteRef:3] Since 2014, 3 complaints have been submitted to the ILO Committee on Freedom of Association (CFA) over various violations of freedom of association standards by Indonesia (Cases Nos 3124, 3176 and 3305).  [1:  https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fIDN%2fCO%2f1&Lang=en ]  [2:  https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:3343938 and https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:3344436 ]  [3:  https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:3284581 ] 

Trade union rights and civil liberties
Peaceful demonstrations and legitimate strikes continue to be disrupted by security and law enforcement forces with disproportionate use of violence and criminal charges being imposed on trade unionists. The Government should urgently ensure that workers have access to their right to peacefully demonstrate and to take a legitimate industrial action. 

Police violence during the protests against adoption of the Indonesian Omnibus Law  In October 2020, the strikes protesting the passage of the Omnibus Law  - an act that in trade unions’ opinion severely undermines workers’ rights - were met with violence and arbitrary arrests, with police detaining 183 people in South Sumatra and holding more than 200 protesters in the capital, Jakarta. Clashes between police and protesters beginning on 5 October 2020 escalated with tear gas and water cannons used to break up demonstrations. Six protesters were reportedly in critical condition in hospital. According to reports, 32 members of the Federation of Indonesian Metal Workers’ Union (FSPMI) were injured by water cannons in Bekasi, and another ten were arrested in Bekasi and Jakarta, as the police accused workers of striking outside of allowed hours. 

Protesting paper workers brutally dispersed by police On 8 August 2020, the Indonesian police brutally dispersed fifty members of the Federation of Indonesian Pulp and Paper Workers Union (FSP2KI) who were carrying out a blockade in front of PT Tanjungenim Lestari Pulp and Paper (PTTEL) in Lampung Province. The union reported that 120 police officers assaulted and beat union members. Several women union members were reportedly sexually harassed by police officers during the dispersal.

Military signs a MoU with police to suppress workers’ strikes and demonstrations On 23 January 2018, the National Army of Indonesia (TNI) and the Indonesian Police (POLRI) signed a memorandum of understanding (MoU) entitled “TNI Assistance to the POLRI in order to maintain security and public order”. The MoU states that the scope of cooperation includes handling protests, labour strikes, unrest, social conflict, securing citizens and/or government activities that have conflict potential, and other situations that need assistance. The Confederation of Indonesia Trade Union (KSPI) has called on President Joko Widodo to annul the MoU, noting that military involvement has in the past severely violated workers’civil and trade union rights. TNI has been in the past involved in violent actions against protests such as the workers’ rally on the World Day for Decent Work on 7 October 2017, the protest about wages in front of the Jakarta City Hall (10 November 2017), and the dispersal and beating of student protesters by the TNI in Makassar (15 December 2017).

Strike actions dispersed with disproportionate use of force On 5 November 2017, workers of PT Mekar Armada Jaya went on strike to demand the reintegration of workers who had been summarily dismissed. They were forcibly dispersed by the police, despite of observing the legal requirements for organizing a strike. On 10 November 2017, the Jakarta Workers Coalition tried to organise a strike in front of the Jakarta Governor’s office, but protesters were met by police forces who used tear gas to disperse the peaceful demonstration.

Workers’ right to protest limited in face of investor pressure On 18 February 2016, the Minister for Political, Legal and Security Affairs, Luhut Binsar Pandjaitan, announced restrictions on the right of workers in Batam city to hold rallies, with the police chief warning that they would even use guns if they judged it necessary. “Demonstrations can no longer be held at factories,” Luhut said during his visit to Batam on 18 February. The move came amid fears that workers’ protests to protect their rights were scaring off investors in the export processing zone. Instead of addressing workers’ grievances and ensuring the respect of their rights, the government chose to restrict their protests. During a visit to Batam in June 2015, President Joko Widodo had ordered the National Intelligence Agency (BIN) to investigate alleged foreign involvement in labour rallies that had reportedly caused investors to leave the Batam Industrial Zone. It was also announced in February 2016 that the police would increase their efforts to prevent workers from holding demonstrations that disturb production. National Police chief General Badrodin Haiti, who accompanied the Minister on his visit, said the police had six levels of public demonstration response. At the highest level, he said, the police were justified in using guns to deal with rallies considered dangerous. “Rallies also cannot be conducted in front of a factory entrance, as that can disturb traffic. We will act if that happens,” Badrodin warned.

Police violence against protesting workers In December 2015 the police arrested three protestors during a blockade at Pamatak airport on the Anambas Islands. Dozens of demonstrators were injured in the protest organised by the Anambas branch of the Federation of Construction, Informal and General Workers (FKUI). The airport is owned by US gas giant ConocoPhillips. The protest was part of a long-running dispute over wages and job security which originated in 2014 when the management was systematically refusing to meet the union’s delegation and had denied the FKUI on-site access to company employees. In early 2015 the dispute between the workers and the management intensified when ConocoPhillips contractor PT Supraco terminated the contracts of 17 local workers in early 2015, leading to escalating protests. Instead of facilitating mediation and promoting collective bargaining to resolve the dispute, the authorities let the police to assist the company in forcibly suppressing the protests.

Violence and arrests at minimum wage demonstration In November 2015 three national trade union centres – the Indonesian Trade Union Confederation (Konfederasi Serikat Pekerja Indonesia - KSPI), the Confederation of All Indonesian Workers’ Unions (Konfederasi Serikat Pekerja Seluruh Indonesia - KSPSI) and the Confederation of Indonesia Prosperity Trade Unions (Konfederasi Serikat Buruh Sejahtera Indonesia KSBSI) - organised a second round of peaceful demonstrations against the minimum wage reforms.  Demonstrations were declared illegal by the government. The Ministry of Labour, employers and the police threatened sanctions and penalties. When the demonstrations went ahead, the police used tear gas and water cannons against the demonstrators. 

Workers injured and arrested at minimum wage protest Demonstrators were arrested on 30 October 2015 during a rally by some 20,000 people in Jakarta in front of the presidential palace to protest against the government’s decision to impose a new minimum wage system in the country. The police were ordered to move in and break up the demonstration. Water cannons and tear gas were used to disperse the crowds. Some of the workers who refused to abandon the peaceful demonstration were dragged into police cars and beaten. Two activists from the Jakarta Legal Aid Institute (LBH Jakarta) – Tigor Gempita Hutapea and Obed Sakti Luitnan – also suffered from serious injuries at the hands of the police when they tried to record the incident on their smart phones.

Arbitrary arrest and detention
Trade unionists and their leaders continue to be subject to arbitrary arrest and detention. Such use of criminal law against legitimate trade union activities is facilitated by vague drafting of its provisions – eg sections 160 and 335 of the Penal Code, which criminalise  respectively  “instigation” and “unpleasant acts” against employers. Criminal law should be revised, in consultation with the social partners, in order to repeal or amend the provisions that are not compliant with the international labour standards. 
[bookmark: mot278_0]FKUI leaders arrested On 20 June 2017, Mr Jhon Heri Panjaitan and Herianto Sitinjak, respectively chair and secretary of the Federation of Construction, Informal and General Workers Union (FKUI), were arrested and detained by the Riau Regional Police on charges of “incitement and unpleasant deeds accompanied by threat” under sections 335 and 160 of the Criminal Code. Both trade unionists were involved in activism targeting the management policy of PT Dian Anggara Persad on the employment status of workers, who were mainly contractual workers, and their wages and access to freedom of association.

Leaders of the Bank Danamon Trade Union arrested On 6 December 2017 Abdoel Mudjib and Muhamad Afif, respectively chair and secretary of the Danamon Bank trade union, were arrested for posting a video on social media allegedly containing humiliating and libellous speech and causing hatred. The video was recorded during Mudjib’s speech during a demonstration held on 9 March 2017 to protest against the summary dismissal of workers and the blocking of the e-mail box of the Danamon trade union board.

KSBSI leader subject to systematic and arbitrary interrogation by the police Eduard Marpaung, general secretary of the Confederation of Indonesia Prosperity Trade Union (KSBSI), has been subject to constant interrogation by the police between 2014-2017. In December 2014 he was charged under Article 27(3) of Law no. 11 on Information and Electronic Transactions (ITE) and Article 311 of the Criminal Code which foresees a sentence of up to six years imprisonment and a fine of IDR 1 billion for anyone found guilty of transmitting electronic information or documents that intimidate or defame another person. The charges were laid out following a complaint filed by Gusmawati Anwar on 5 December 2014, allegedly concerning comments Marpaung made on the KSBSI Facebook page about Muchtar Pakpahan, a client of Mr Anwar. Since then Mr Marpaung has been summoned for interrogation on a systematic basis. The interrogations often coincided with mass demonstrations organised by the KSBSI and included detailed questions about Marpaung’s trade union activity. He was obliged to register twice a week with the Prosecutor’s Office in East Jakarta and was prohibited from leaving the city, limiting his ability to effectively represent workers. Despite frequent interrogations over more than two years, Marpaung has not received a statement of alleged facts in relation to the charges against him. 

Harassment and intimidation of union leaders Further to the 30 October arrests during the minimum wage protests in 2015, several trade union leaders found themselves the target of harassment and intimidation. Muhamad Rusdi, General Secretary of the Indonesian trade union confederation Konfederasi Serikat Pekerja Indonesia (KSPI), was summonsed for questioning. Shortly after the demonstrations, the branch office of KPBI (Komite Politik Buruh Indonesia) in North Jakarta was occupied by police, the central KSPI Office and all branch offices of the metalworkers’ federation Federasi Serikat Pekerja Metal Indonesia (FSPMI) were guarded by police and other authorities, and a trade unionist in East Java was beaten by police. Several union leaders also reported that their private cars had been damaged.

Failure to protect workers against violent company response to protests
Workers and their leaders continue to be subjected to violent company actions when they exercise their legitimate right to peaceful protest and strike. Urgent measures should be taken to prevent such violent responses by companies, to protect victims and to punish perpetrators.

Trade union leader assaulted during protest  On 26 August 2020 Khamid Istakhori, general secretary of Federasi SERBUK, was physically assaulted by the company’s personnel during a peaceful protest against the Omnibus Bill for Job Creation. SERBUK reported that as a result of the attack, Istakhori suffered bruises and wounds on his face, nausea and heavy headache and was later hospitalised. 

Dockers’ union activist brutally beaten and later arrested On 20 August 2019, Rio Wijaya, a member of the International Container Terminal Trade Union (SPJICT), was brutally attacked by security guards at Hutchison Port’s terminal in Jakarta, as part of the ongoing intimidation of trade unionists by the company’s management. After recovering from his injuries, Mr Wijaya was arrested and detained on 21 November under false allegations of defaming and assaulting the security guards. He spent more than 6 months in arrest. 

Striking workers attacked by company’s security forces In December 2017 the plant-level union at PT Indomarco went on strike in front of their workplace to protest against the unfair dismissal of ten workers, including three of their union leaders. During the demonstration three participants were attacked by security forces hired by the company. Workers suffered wounds on the abdomen, back and knees and bruises on their faces and hands. The Confederation of Indonesian Trade Unions (KSPI/CITU) reported the case to the police, but there was no investigation into the facts reported.
Protesting workers attacked by thugs hired by employers On 30 October 2015 peaceful demonstrations were organized in front of the Presidential Palace and in other parts of the country in defense of workers’ rights, gathering over 35 000 workers. In the Medan North Sumatra region heavily armed thugs of the Organisasi Kepemudaan were hired by employers’ organizations to intimidate workers. Seven labour activists from the North Sumatra Workers Alliance had been were attacked by thugs as they marched in Medan and had suffered serious injuries as a result. 
Mass dismissals for going on strike
Workers and their leaders continue to face dismissals if they exercise their legitimate right to peaceful strike. 

[bookmark: mot314_3]Mine dismisses thousands for going on strike  The mining operator PT Freeport Indonesia laid off over 4,200 workers for taking strike action at its Grasberg mine in Papua between May and August 2017. The dispute began on 1 May when over 10,000 mineworkers from the Chemical, Energy and Mines Workers Union (CEMWU) went on strike in protest at a furlough introduced by the company, putting workers on long-term leave at short notice. The company declared the strike illegal, even though the union followed due process in initiating strike action, and announced that any worker absent for five days would lose their job. Freeport claimed the mine was of national strategic importance and therefore all protests were banned. As time went on, the dismissals – or “voluntary resignations” as the company called them – multiplied. The CEMWU wrote repeatedly to the company asking for negotiations, and to the government asking for intervention. It noted that the furlough was introduced unilaterally, with no consultation, and that workers were arbitrarily selected for the lay-offs. Those who lost their jobs and housing were also denied access to company hospitals and schools, and reportedly several people denied medical care died as a result.

Massive dismissal of workers for legitimate strike action More than 4,200 workers of the PT Freeport, a gold and copper mining operation in West Paua, were sacked for striking, while some 300 workers at PT Smelting in Gresik were dismissed after striking in January 2017. After the summary dismissals, the company forcibly evicted the workers from their company-provided housing and denied them access to the company hospital and school. Many of the dismissed workers and their families now live in tents or in the offices of the Confederation of Indonesian Trade Unions (KSPI/CITU) and the Konfederasi Serikat Buruh Sejahtera Indonesia (KSBSI). PT Smelting has repeatedly refused to pay the workers’ salary and benefits and rejected all attempts to find an amicable solution with KSPI and KSBSI.

Food workers dismissed for demanding their rights In July 2016 Champ Resto Indonesia, one of Indonesia’s leading fast food chains, dismissed 83 workers for taking part in a protest demonstration over health insurance. The union protested, management consistently refused to reinstate the workers and in response to continued union protests further pressured union members. Fourteen workers active in the union were transferred from Bandung to Jakarta – a distance of over 100 kilometres and three hours’ travel. Without accommodation and separated from their families, 12 of the 14 resigned.

Failure to protect workers against anti-union discrimination

Criminal prosecution of union secretary at seafood factory On 17 May 2019, Reni Desmiria, a trade union representative at Bumi Menara Internusa (BMI), a major supplier for the global seafood industry, was arrested at her home by police armed with automatic weapons. She was charged with allegedly submitting a fake high school certificate 8 years before, during her recruitment. The alleged charges and the arrest took place right after she had successfully enrolled many workers in the mandatory government health insurance scheme. The company pushed for the maximum criminal penalty of six years’ imprisonment. On 2 June, BMI management visited Reni Desmiria in prison to inform her that she would be released immediately on condition that she resigned her position at the company. She refused. Her trial went ahead, with many trade unionists at the local, national and international level campaigning for her release. In early September, the court sentenced her to four months imprisonment, with time served. The court has not considered the anti-union character of her prosecution.  

Union leader dismissed at PT Astra Group In December 2017, the representative of the plant union in PT Astra Group was dismissed for refusing to negotiate further on a collective agreement that had been concluded a month earlier between the union and the management.

[bookmark: mot267_1][bookmark: mot267_2]Union leader dismissed at Coca-Cola Amatil Union leader Lutfi Ariyanto was dismissed from the Coca-Cola Amatil bottling plant in Bawen (Central Java) on 21 November 2017. He was chair of the Serikat Buruh Mandiri Coca-Cola (SBMCC) union at the plant and his dismissal came after persistent anti-union tactics by Coca-Cola Amatil, which is an Australia-based multinational company. Right after his election in February 2017 Lutfi was told that he would be transferred to a different company location, 170 km away from the Bawen plant and his place of living. The company has consistently refused to reinstate Lutfi or enter into collective bargaining with the union. In the meantime, Coca-Cola Amatil retains Suharto era collective bargaining agreements that are effectively disciplinary codes to control and manage the workforce.   

Union Busting at Honda Five leaders of the Serikat Buruh Kerakyatan PT. Honda Prospect Motors union (SERBUK HPM) were suspended by the Honda Prospect Motors in Karawang, Indonesia, in April, just a few days after the union had gathered more than 3 000 workers at a meeting to introduce the new independent trade union organization created in the company. Five workers, the leadership of the new union – Kerly, Yohanes Masang, Lutfi Firmansyah, Uut and Ritzky, all working for the company for 12-16 years -  were all suspended. They were suspended for so-called “major offences”, yet no details of those offences were ever provided. Another five workers involved in the union were transferred to other departments. The management forcibly confiscated the union registration forms, including the membership list. Later the authorities revoked the registration of the new independent union arguing that workers were still members of the old union created by the company. 
Unfair dismissals and union busting at Philips In 2015 P.T. Philips Industries in Batam immediately dismissed all trade union members and their leaders – the total of 83 workers – in the direct reaction to forming an independent trade union. The union tried to negotiate with management on a number of occasions to discuss the reinstatement of those unfairly dismissed. However, the management insisted they were simply cutting back on staff to make efficiency savings. In June 2015 over 600 workers resorted to strike action in support of their colleagues and the union. They were violently dispersed.
[bookmark: mot314_1][bookmark: mot314_2][bookmark: mot314_4]Strikers replaced at PT Alpen Food Industries  On 27 November 2017, 644 workers of PT Alpen Food Industries (producer of ice cream AICE) went on strike to demand that the employer give them permanent employment contracts. Instead of opening dialogue with the workers, the employer replaced them by new agency workers.

American Phillips Seafood Company in Lampung dismisses unfairly and creates fake trade union to obstruct free trade unionism US-based company Phillips Seafood – with a chain of seafood restaurants on the East Coast, outlets in airports and casinos and which markets processed seafood products – has its largest centre of production in Lampung, Indonesia. During 2015 the Company showed anti-union behaviour on more than an occasion: 205 workers were fired with a text message in order to outsource most of the jobs to isolated private homes working for half the price of regular workers. Out of the 205 fired workers, only 50 were allowed to come back – as casual workers contracted on a daily basis – on condition that they were not trade union members. In order to further discourage and impede trade unionism inside the enterprise, Phillips Seafood created a dependent union and then threatened and harassed workers to join it if they wanted to be called to work. Phillips Seafood then conducted a “union vote”, instructing workers to choose between the real union and the newly created management union. Two local labour department officers were brought in to make the proceedings look official. Deliberately misleading workers into believing the verification was legitimate, while making threats about job security, management forced workers to vote on November 25 and 26. A final vote was planned for December 16 and 17, but workers refused to vote. 

Lack of legislative reform bringing laws regulating right to organize and bargain collectively in compliance with international standards
The laws of Indonesia applicable to collective bargaining, anti-union discrimination and to freedom of association have been under the scrutiny of the supervisory machinery of the ILO since 1989 (ILO Convention No. 98) and 2001 (ILO Convention No. 87) respectively. However, laws that are incompliant with the international human and labour standards continue to be in force. 

The impact of the Omnibus Law of 2020 on workers’ rights
Most recently, on 5 October 2020 the Indonesian House of Representatives has passed the widely criticized Omnibus Law on Job Creation. This law amended or repealed 73 legal acts – including the Manpower Act of 2003 - and has caused widespread protests across the country for its disregard for workers’ fundamental rights and protections. The law-making process was defective on many fronts, including disregard for consultations with the social partners. On 2 December 2021 the Constitutional Court of Indonesia has ruled the Omnibus Law  unconstitutional. The Court ordered the Government to amend the Omnibus Law within two years. However, the decision was taken only on grounds referring to the defective law-making process. The Court has not evaluated the substantive constitutionality of the provisions of the Omnibus Law, including its compliance with the international human and labour standards. In the opinion of trade unions several aspects of the Omnibus law contradict such standards and therefore should be repealed: 
· Wage negotiations excluded from collective bargaining and primacy of individual wage agreements in micro and small entreprises Sections 90B of the Omnibus Law causes significant damage to the existing system of wage-setting in Indonesia by removing minimum wage protection for almost all Indonesian wages.  We recall that the vast majority of Indonesian workers – around 97% of the workforce or 116,978,631 workers – are employed in micro, small or medium enterprises, according to 2018 figures from the Central Bureau of Statistic (BPS).[footnoteRef:4] Micro enterprises alone account for 87.73% of all employment, or 105,509,631 people. Therefore, by exempting workers in SMEs from the minimum wage negotiations, Article 90B(1) massively narrows the coverage of the minimum wage to around 3% of the workforce. This is also in contravention of section 90 of the Manpower Act, which “prohibits employers from paying wages lower than the minimum wage…” Removing wage negotiations from the scope of collective bargaining goes against one of its core objectives that is the determination of wages, as was repeatedly emphasised by the ILO Committee on Freedom of Association.[footnoteRef:5] In addition, section 90B(2) prescribes that the wages for 97% of Indonesian workers are to instead to be based on direct agreement between the entrepreneur and each worker in the enterprises which is in clear contradiction with Article 4 of ILO Convention No. 98. Damage to the system of setting workers’ wages is further achieved by section 88C, which scraps existing sectoral minimum wages, which are higher than the regional minimum wage.  Under Government Regulation 78/2015, sectoral minimum wages are negotiated between sectoral trade unions and sectorial employers’ associations. These negotiations represent an important process of sectoral-level wage-setting through collective bargaining. Removing sectoral negotiations from wage setting will significantly reduce the salaries of workers in several sectors, such as mining and construction, violating the rights of these workers to freedom of association and collective bargaining regarding wages.  [4:  A micro enterprise employs between 1 and 4 workers, a small enterprise employs between 5 and 19 workers. https://www.bps.go.id/subject/170/industri-mikro-dan-kecil.html ]  [5:  The CFA notes that one of the preliminary objectives of Convention No. 87, is “…to enable employers and workers to combine to form organisations independent of the public authorities capable of determining wages and other conditions of employment by means of freely concluded collective agreements” (2018 ILO CFA Digest, para 882). The Committee goes on to state that removing wage-setting from collective bargaining should only “be imposed as an exceptional measure and only to the extent that is necessary, without exceeding a reasonable period, and it should be accompanied by adequate safeguards to protect workers’ living standards.” (2018 ILO CFA Digest, 1024)] 

· Excessive expansion of the use of fixed-term contracts The Omnibus Law effectively removes many limitations on the use of fixed-term contracts contained in the previous version of the Manpower Act of 2003 as to purpose, length and renewals. In this way, workers become prone to abuse by the recourse to fixed-term contracts the aim of which is to avoid protection resulting from a permanent employment contract. The ILO has recognized that the use of fixed-term contracts has a significantly negative impact on the exercise of the right to freedom of association and the right to non-discrimination in employment and occupation. The ILO Committee on Freedom of Association held that “the renewal of fixed-term contracts for several years may affect the exercise of trade union rights.”[footnoteRef:6] Further, the use of fixed-term contracts has a significantly negative impact for any groups at risk of discrimination in employment and occupation, including women workers. The ILO CEACR has repeatedly expressed concern regarding the maternity protection situation of women in temporary and contract employment, in light of the growth of these non-standard jobs, especially during the economic crisis.[footnoteRef:7] Job insecurity can make temporary workers more vulnerable and susceptible to bullying and harassment, including sexual abuse.[footnoteRef:8]  [6:  ILO Committee on Freedom of Association. Definitive Report – Case No. 2884, Report No 368, June 2013 (Definitive Report) in a case regarding the Government of Chile. ]  [7:  International Labour Office, Maternity and paternity at work: law and practice across the world (Geneva 2014), p. 78.]  [8:  International Labour Office, Non-standard employment around the world: Understanding challenges, shaping prospects (Geneva 2016), p. 202.] 

· [bookmark: _Hlk84507009]Excessive espansion of the use of outsourcing The Omnibus Law dispenses with the important limitations on the use of outsourcing of work contained previously in Article 65 of Law 13 of 2003 - such as the requirement that the work contracted out must be separate from the main business activity of the commissioning company; must be under the direction of the commissioning company; must be entirely an auxiliary activity of the commissioning company; and the work does not directly inhibit the production process of the commissioning company. The Omnibus Law appears to allow the outsourcing of work without limitation - including for the main activities of the company or other activities that directly relate to production processes. The Omnibus Law also eliminates protections that would convert the employment relationship of the worker from the contractor to the commissioning company. Further, the Omnibus Law now provides that labor providers can outsource labour to perform any functions on the user company, including its core functions. The labour provider is solely responsible for workers, apparently absolving the user company of any responsibility at all to workers even where the labor provider violates the law. Absolving user enterprises of any responsibilities for workers is not accorded with the Private Employment Agencies Convention No. 181 provides that members “shall determine and allocate, in accordance with national law and practice, the respective responsibilities of private employment agencies . . . and of user enterprises” on a long list of responsibilities including wages and working conditions. Absolving user enterprises  might incentivize them to disregard these workers’ rights. Accordingly, as with fixed duration contracts, the deregulation of labour outsourcing will have profoundly negative impacts on the exercise of fundamental labour rights, including trade union rights. As the ILO has explained, “the presence of multiple labour providers can fragment the bargaining unit, preventing workers from reaching the regulatory threshold necessary to either form a trade union or gain recognition as the bargaining agent (Hayter and Ebisui, 2013). Moreover, if there are multiple bargaining units within an enterprise, they may not have sufficient bargaining power in collective bargaining negotiations. Trade unions face significant challenges trying to organize temporary workers and agency workers as a result of their weak and short attachment to a single workplace or employer. Agency workers are often unaware of their rights at the workplace and may be led to believe that they have no right to join a union of direct hires (Ruckelshaus et al., 2014), or they may fear retaliation if they were to join a union (Crush et al., 2001; Hatton, 2014)”.[footnoteRef:9]  [9:  Non-standard forms of employment. Report for discussion at the Meeting of Experts on Non-Standard Forms of Employment (Geneva, 16–19 February 2015) / International Labour Office, Conditions of Work and Equality Department, Geneva, 2015, para 57.] 

· Excessive restrictions on the right to strike Article 81 of the Omnibus Law makes  direct reference to legislative provisions that have previously been nullified by the Indonesian Constitutional Court in 2004. Articles 137 and 138(1) of the Manpower Act of 2003. Article 137 vaguely required the strike to be “staged legally, orderly and peacefully”, while Article 138(1) required that the strike must be performed “without violating laws”. Despite decision of their unconstitutionality and therefore no binding legal force, Article 81 of the Omnibus Law penalized the breach of Articles 137 and 138 with a sanction of a minimum of 1 (one) month imprisonment and 4 (four) years and / or a fine of at least Rp. 10.000.000,00 (ten million rupiah) and a maximum of Rp. 400.000.000,00 (four hundred million rupiah). Inserting these provisions back into the law would allow the police significant and unjustifiable discretion to imprison or fine trade union officials and members by broadly interpret the words ‘orderly’ and ‘peacefully’ while workers are taking strike action, and also makes inviting other workers to take strike action illegal. 

Therefore, we submit that the Omnibus Law gravely undermines the rights of workers and their representative organisations.
Freedom of association
For many years the CEACR has been asking the Government to amend the following legislative provisions: 
· Effective exclusion of civil servants and managers from the right to form and join trade unions: No legislation has been introduced to regulate the right to organize for civil servants eventhough they are granted such a right in the Act Concerning Trade Unions of 2000 (Article 44). Accordingly, they cannot organize. Managers and supervisors are prevented from joining non-managerial unions where there is a risk of conflict of interest due to that worker's managerial position (Article 15, Act Concerning Trade Unions of 2000). This regulation excludes managers and supervisors from freely choosing to join non-managerial unions. 
· Power to refuse official registration on arbitrary, unjustified or ambiguous grounds: Unions must formally accept the State ideology of Pancasila, which must be written into the union's constitution (Article 2, Act Concerning Trade Unions of 2000).
· Formalities or requirements which excessively delay or substantially impair the free establishment of organisations: There are disproportionate sanctions (de-registration) for failure to inform the authorities of changes to by-laws within 30 days or failing to report overseas financial support (Articles 21 and 42, Act Concerning Trade Unions of 2000).
· Restrictions on trade unions’ right to establish branches, federation and confederation or to affiliate with national and international organisations: A worker can only be a member of one union at one workplace; similarly a union can only affiliate to one federation, and a federation to one confederation (Articles 14 and 16, Act Concerning Trade Unions of 2000).

Anti-union discrimination 
Since 1989 the CEACR has been continuously requesting the Government to take steps to amend the legislation to ensure comprehensive protection against anti-union discrimination, and to provide for effective procedures that may impose sufficiently dissuasive sanctions against such acts. However, the legal system continues to fail to provide such comprehensive protection to workers. 

Collective bargaining
· Previous authorisation or approval by authorities required to bargain collectively: Unions must be registered to exercise their statutory bargaining rights (Article 25, Act Concerning Trade Unions (No. 21 of 2000)).
· Excessive requirements in respect to trade unions’ representativeness or minimum number of members required to bargaining collectively: A union (or more than one union, taken collectively) must have in membership or support in a ballot more than 50 percent of the workers in the enterprise (Article 119 of the Manpower Act 2003).
· Imposition of fixed and unreasonable procedural requirements: Collective agreements must be concluded within 30 days after beginning negotiations or must be submitted to the statutory conciliation and arbitration process (Article 23, Minister of Manpower and Transmigration Decree 48 of 2004).
· Restrictions on the duration, scope of application or coverage of collective agreements: Collective agreements have a two-year lifespan. They may be extended for a further year but lapse after this time (Article 8, Minister of Manpower and Transmigration Decree 48 of 2004).
· Limitations or ban on collective bargaining in certain sectors: Civil servants’ trade union rights are unclear due to the lack of implementing legislation for these workers.
Right to strike
· Compulsory recourse to arbitration, or to long and complex conciliation and mediation procedures prior to strike actions: Disputes are funnelled into a statutory conciliation and arbitration process, which in all cases delays the possibility to declare a strike, and can also lead to the imposition of binding arbitration awards or decisions by the industrial court. In addition the ILO Committee of Experts have requested information on the conditions for the determination of failed negotiations.
· Restrictions with respect to the objective of a strike: A strike is identified as a failure of negotiations (and is thus tied to workplace bargaining issues). It is defined as an action that is performed together by workers/labourers and/or unions in order to stop or slow down work (Article 1 Minister of Manpower and Transmigration Decree 232 of 2003).
· Excessive civil or penal sanctions for workers and unions involved in non-authorised strike actions: Strikes that do not comply with statutory criteria are illegal (Article 3, Minister of Manpower and Transmigration Decree 232 of 2003, and Articles 139 and 140 of the Manpower Act 2003). Those taking part may be considered to have resigned if they fail to respond to two notices requesting that they return to work (Article 6, Minister of Manpower and Transmigration Decree 232 of 2003). There are criminal sanctions for violations of certain strike provisions.
· Legal provisions undermining the right to strike: The penal code refers to “instigation” and “unpleasant acts”, which are frequently used to prevent legitimate union activities under the criminal law. The government has indicated that this is under discussion.
· Discretionary determination or excessively long list of “essential services” in which the right to strike is prohibited or severely restricted: There are restrictions on the right to strike in essential services, but the legislation is not clear or specific as to what these restrictions are and does not appear to deal with the role for trade unionists in determining levels of minimum services that may be required (Articles 137 and 139 of the Manpower Act 2003).
· Absence of compensatory guarantees for categories of workers deprived of the right to strike: Workers who are denied the right to strike may seek to resolve disputes through the conciliation and arbitration process, or with the industrial court, but the legislation does not specify safeguards that would comply with the ILO principles on compensatory guarantees. For example, it is not clear whether the process is “adequate, impartial and speedy” or has the confidence of the parties.

Conclusions
The wide-spread anti-trade union violence and anti-union discrimination, combined with laws that contravene international labour standards contravene international human and labour rights standards contained in the ICESCR. The Government of Indonesia must be held accountable for the violations and abuses committed. International action is therefore needed to urge the Government of Indonesia to take effective measures to respect, protect and fulfill its obligations under international human rights law. 
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