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May 31, 2011

The Committee on the Elimination of Discrimination against Women (CEDAW
Committee)

Re: Supplementary Information on Zambia Scheduled for Review During the 49" Session
of the CEDAW Committee

Dear Committee Members:

This letter is intended to supplement the 5™ and 6™ periodic reports of the government of
Zambia, scheduled for review by this Committee during its 49" session. The Center for
Reproductive Rights (the Center), an independent non-governmental organization based in
New York, with a regional office in Nairobi, Kenya, uses the law to advance reproductive
freedom as a fundamental human right. With this submission, the Center hopes to further the
work of the Committee by providing information concerning the rights protected in the
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW or
“the Convention”).

This letter highlights several areas of concern related to the status of reproductive and sexual
health and rights of women and girls in Zambia. Reproductive and sexual rights are
fundamental to women’s health and social equality and an explicit part of the Committee’s
mandate under CEDAW. The commitment of States parties to respect, protect, and fulfill
these rights deserves serious attention.

We wish to bring to the Committee’s attention the following areas of special concern: the
continuing high rates of maternal mortality and morbidity, particularly due to deaths and
disabilities resulting from unsafe abortion that occur in spite of Zambia’s comparatively
liberal abortion law; the lack of access for women and girls to reproductive healthcare and
information, including contraception and HIV/AIDS treatment; the high rate of adolescent
pregnancy; and the prevalence of gender-based violence and discrimination affecting women
and girls, including early marriage. These problems reflect deficiencies in the Zambian
government’s implementation of CEDAW and directly affect the health and lives of women
and girls in Zambia.

Of particular concern are recent developments in Zambia’s constitutional review process that
could severely restrict women’s reproductive rights in Zambia, rather than maximize this
important opportunity to promote and protect women’s rights. This threat comes in the form
of language in the most recent draft constitution, which states that life begins at conception.
As explained below (see infra pp. 5-6), such constitutional language has been used in other
countries to restrict access to emergency contraception, assisted reproductive technologies,
and safe and legal abortion services — restrictions which have a clear, detrimental impact on
women’s health and rights. Although the proposed Constitution of Zambia Bill of 2010
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failed to pass in Parliament in March 2011, it may be revived again later this year, and there
is no indication that this language will be removed in future proposed bills. We strongly urge
the Committee to raise this issue in its questions and recommendations to the Zambian
government.

I. RIGHT TO REPRODUCTIVE HEALTHCARE AND INFORMATION
(ARTICLES 10, 12, 14(2)(B), AND 16(1)(E))

Ratification of the Convention commits States parties to ensure access “to specific
educational information to help to ensure the health and well-being of families, including
information and advice on family planning” [Article 10(h)]; “to ensure, on a basis of equality
of men and women, access to health care services, including those related to family planning
[and to] ensure to women appropriate services in connection with pregnancy, confinement
and the post-natal period” [Article 12]; to ensure to rural women “access to adequate health
care facilities, including information, counseling and services in family planning” [Article
14(2)(b)]; and to ensure to women the “rights to decide freely and responsibly on the number
and spacing of their children and to have access to the information, education and means to
enable them to exercise these rights” [Article 16(1)(e)].

A. MATERNAL MORTALITY AND MORBIDITY

Maternal death is defined as any death that occurs during pregnancy, childbirth, or within 42
days after birth or termination of the pregnancy, irrespective of its duration, from any cause
related to or aggravated by the pregnancy or its management.® Maternal mortality levels and
trends serve as indicators of the health status of women and may point to violations of
women’s human rights. The Committee has recognized that high maternal mortality and
morbidity rates “provide an important indication . . . of possible breaches of [States parties’]
duties to ensure women’s access to health care.”® The Committee has observed that “[m]any
women are at risk of death or disability from pregnancy-related causes because they lack the
funds to obtain or access the necessary services, which include ante-natal, maternity and post-
natal services” and has further noted that “it is the duty of States parties to ensure women’s
right to safe motherhood and emergency obstetric services.”*

State of Maternal Health in Zambia

Improvement of maternal health, which includes a reduction in maternal mortality rates, is
also one of the eight Millennium Development Goals (MDGs) agreed to by Zambia.* Under
the MDGs, Zambia is expected to attain a reduction of the maternal mortality rate to 162
deaths per 100,000 live births.> As Zambia acknowledges in its recent report to the
Committee, however, the country’s maternal mortality rate “remain[s] high” and increased
between 1996 and 2002 from 649 to 729 deaths per 100,000 live births.® In its 2002
Concluding Observations, the Committee expressed serious concern over Zambia’s high rate
of maternal mortality and recommended that Zambia formulate appropriate policies and
allocate sufficient resources to combat this particular problem.’

Yet, according to the 2007 Zambia Demographic and Health Survey (2007 ZDHS), the
maternal mortality rate remains unacceptably high at 591 deaths per 100,000 live births.® In
its recent progress report on reaching the MDG goal of reducing maternal mortality, the
World Health Organization (WHO) reported a somewhat lower maternal mortality rate than



the 2007 ZDHS but noted that Zambia had made “no progress” in meeting the MDG for
maternal mortality.®

In its fifth and sixth periodic reports, the Zambian government attributes its high maternal
mortality rate to a “high percentage of unskilled home deliveries, limited access to facilities
..., lack of transport and poor quality of care” as well as pregnancy and delivery hardships
such as “[o]bstructed labor, ruptured uterus, postpartum deaths from haemorrhages,
infections and post abortion complications.”*® In its National Strategic Health Plan 2006-
2010, the Zambian Ministry of Health “estimated that approximately 50% of maternal
mortality is directly attributed to postpartum hemorrhage, sepsis, obstructed labour, post-
abortion complications and eclampsia” and cited “[o]ther contributing factors [to] include
delays in accessing healthcare at community and health center levels.”** In the 2007 ZDHS,
73.5% of Zambian women surveyed likewise reported at least one serious problem in
accessing healthcare, including: a lack of drugs, transportation difficulties, the distance to a
healthcare facility, and a lack of money for treatment.’> As the survey further noted, these
barriers can also have an impact on a woman’s ability to seek healthcare during pregnancy
and assistance during delivery.*®

In addition, according to the 2007 ZDHS, only 46.5% of live births are assisted by a skilled
health worker (described in the survey as a doctor, clinical officer, nurse, or midwife).*
Further, the disparity in access to skilled healthcare services for urban and rural women is
pronounced: 83% of live births in urban areas are assisted by a skilled health worker versus
only 31.3% of live births in rural areas.® In the absence of a skilled health worker, a relative
(25.2%) or traditional birth attendant (23.3%) usually assists during childbirth.'®
Furthermore, according to the survey, over half of the women giving birth in Zambia (50.5%)
do not receive any postnatal care.'” As already acknowledged by the Zambian government
itself, lack of access to equipped health facilities and skilled birth attendants contributes to
Zambia’s high maternal mortality rate.®

Adolescent Maternal Health

The high rates of adolescent pregnancy in Zambia also have a significant impact on the health
of adolescent mothers. Adolescent mothers suffer from higher rates of maternal mortality
and morbidity and are particularly vulnerable to pregnancy-related conditions such as
anemia, obstetric fistula, and post-childbirth septic infections due to physical immaturity at
time of childbirth, lack of access to antenatal and obstetric care, lower social and economic
status, and low levels of education.’® According to the 2007 ZDHS, the high rate of
adolescent pregnancy in Zambia is “a major health concern because of its association with
higher morbidity and mortality for both the mother and child” and because it often exacts
negative consequences on “female educational attainment.”?

Currently, the rate of adolescent pregnancy in Zambia stands at nearly 28% for girls aged 15-
19.2% Among 19-year-old women, 54.6% have already begun childbearing.? Zambian girls
with no education (54.3%) are more than twice as likely to start childbearing early as those
with a secondary education (20.8%); similarly, adolescents in the lowest wealth quintile
(37.2%) are more than twice as likely to start childbearing early as those in the highest wealth
quintile (14%).>® The Zambian government has acknowledged that adolescent mothers are
more likely to suffer from higher rates of maternal morbidity and mortality®® and that
adolescent pregnancy is one of the country’s “major demographic and public health
challenges.”®
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Although the Zambian government has recognized maternal health and the reduction of the
maternal mortality rate as a national health priority, it has yet to address effectively barriers
women face in accessing quality maternal healthcare — and has acknowledged as much in its
report. These barriers include a significant shortfall in the availability of qualified medical
personnel, the lack of sufficient facilities offering quality maternal healthcare, the lack of
necessary medical supplies, and financial barriers to accessing services.? In June 2010, the
government officially launched its Campaign for Accelerated Reduction of Maternal
Mortality in Zambia, but the country’s maternal mortality rate remains unacceptably high.?’

B. UNSAFE ABORTION AND POST-ABORTION CARE

Unsafe abortion is one of the most easily preventable causes of maternal mortality and
morbidity. When death does not result from unsafe abortion, women may experience long-
term disabilities, such as uterine perforation, chronic pelvic pain, or infertility. Although
national statistics on the prevalence of unsafe abortion in Zambia are not available, according
to hospital-based records, unsafe abortions are estimated in Zambia to be the cause of
approximately 30% of maternal deaths and one of the top five causes of maternal mortality in
Zambia.?® Additional research suggests that up to 80% of all women in Zambia who seek
treatment for complications from unsafe abortions are under the age of 19.%

Denying access to a medical procedure that only women need exposes women to health risks
not experienced by men, as only women incur the direct physical and emotional
consequences of an unwanted or dangerous pregnancy. Such laws also discriminate against
young and low-income women in Zambia who are less likely to have the resources to access
safe abortion.*® The Committee’s General Recommendation 24 states that “barriers to
women’s access to appropriate health care include laws that criminalize medical procedures
only needed by women and that punish women who undergo those procedures.”® In its
2002 Concluding Observations, the Committee expressed serious concern about the high
level of unsafe abortions in Zambia and recommended that the government implement
appropriate reproductive health programs to address this.*

In Zambia, the legal and policy landscape on abortion is highly complex and does not
facilitate access to safe and legal abortion. Recent developments in the constitutional review
process threaten to further complicate the situation and impede women’s access. The
Termination of Pregnancy Act of 1972 (TOP Act) permits abortion in Zambia when the
pregnancy is terminated by a registered medical practitioner if continuation of the pregnancy
(1) would involve risk to the life of the woman, risk of injury to the physical or mental health
of the woman, or risk of injury to the physical or mental health of any of the woman’s
existing children, that is greater than if the pregnancy were terminated, or (2) would result in
the birth of a child with “such physical or mental abnormalities as to be seriously
handicapped.”® The law permits providers to take the woman’s “actual or reasonably
foreseeable environment or . . . her age” into account when determining whether continuation
of the pregnancy would involve any of the enumerated risks.?* The Zambian Penal Code,
however, still criminalizes unlawful abortion, authorizing sentences of up to fourteen years in
prison for women who unlawfully procure an abortion and up to seven years for the person
providing the abortion.®

Yet, despite the exceptions provided for under Zambia’s abortion law, access to safe and
legal abortion in Zambia remains limited. Though the Penal Code provides an exception for
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termination of pregnancy for a female child in cases of rape or defilement,® the TOP Act
itself does not explicitly provide for abortion in cases of rape or incest and further contains
procedural barriers that severely restrict access to safe and legal abortion services for many
women in Zambia. Notably, except under emergency circumstances, an abortion must be
obtained in a hospital and be approved in advance by the abortion provider as well as two
other registered medical practitioners, one of whom has specialized in “the branch of
medicine in which the patient is specifically required to be examined.”*’

The procedural requirement that an abortion must be performed by a “registered medical
practitioner” is arbitrary and unnecessary as key studies by the WHO and others have
demonstrated that first-trimester abortions, for instance, can be safely and capably performed
by mid-level healthcare providers, such as nurses and clinical officers.®® The “registered
medical practitioner” requirements are particularly burdensome in light of the scarcity of this
cadre of medical professionals in Zambia. A 2009 Guttmacher Institute report noted that, as
of 2004, there were only 1.3 physicians for every 10,000 Zambians.** The requirement that
an abortion take place in a hospital is equally arbitrary and burdensome by failing to take into
account the fact that many women, particularly in rural areas, may not have access to a
hospital and that certain procedures, particularly first-trimester abortions which typically
involve either medical abortions or vacuum aspiration, may safely take place at lower level
health facilities rather than hospitals.*°

The Zambian government, however, has recognized that legal and practical barriers exist
under the country’s abortion law. In May 2009, the Zambian Ministry of Health published a
series of standards and guidelines for administering comprehensive abortion care, including
post-abortion care services for abortion complications. The standards and guidelines provide
clarification for medical providers on the abortion provisions under Zambian law, including a
broader interpretation of the law, for instance, to cover abortion in cases of rape or defilement
for both women and girls; how to implement the legal provisions; and how to provide safe
abortion services and manage abortion complications.** In particular, the standards and
guidelines acknowledge that abortion is a safe procedure when performed by a trained service
provider under hygienic conditions, without categorically requiring that abortions be
performed only in hospitals by trained doctors.*?

Specifically, the standards and guidelines recognize that skilled health providers other than
doctors may perform abortions with proper training, stating that the Zambian Ministry of
Health “shall make provision for all trained and skilled health providers to administer drugs
[and manual vacuum aspiration procedures] for termination of pregnancy in accordance with”
Zambian law and that “[w]ith appropriate training, health care providers who are not doctors
(mid level providers) can provide first trimester manual vacuum aspiration abortions as safely
as doctors can.”*® Furthermore, the standards and guidelines state that “[t]ermination of
pregnancy is a safe procedure when performed under hygienic conditions with the right
equipment by trained providers,” recognizing that the different stages at and conditions under
which a pregnancy is terminated will determine the type of facility and health system level at
which the patient is treated.**

It remains unclear, however, whether healthcare providers are aware of the provisions
permitting abortion under Zambian law or the guidelines, and some healthcare providers
stigmatize women seeking abortions and, accordingly, give these women lower quality
care.”® A 2010 news report cited one example of a woman who sought an abortion from a

clinic, where the healthcare provider asked her if the reason she wanted to terminate the
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pregnancy was that she had committed adultery since the healthcare worker saw no justifiable
health reason for wanting to terminate the pregnancy. The healthcare worker demanded that
the woman go through couples counseling with her husband before undergoing the abortion.
Eventually, the woman resorted to an herbal remedy from a traditional healer, which caused
such terrible hemorrhaging that she had to have a hysterectomy in a hospital.*®

Recent constitutional developments threaten to undermine any progress the government has
made in addressing the scourge of unsafe abortion. Zambia is one of only four countries in
Africa, and a handful of countries worldwide, specifically to address abortion in the text of its
Constitution.*” The Zambian Constitution currently states that no person shall “deprive an
unborn child of life by termination of pregnancy” except where authorized by an Act of
Parliament.*® Zambia is currently undergoing a constitutional review process, which presents
an opportunity to affirm individual rights and freedoms, including women’s rights, and to
remove any unnecessary language concerning termination of pregnancy. Zambia, however,
retained in the Constitution of Zambia Bill of 2010, the same provision regarding termination
of pregnancy and added highly problematic language stating that “[e]very person has . . . the
right to life, which begins at conception.”*® Although this bill failed to pass in Parliament in
March 2011, it may be revived after six months.>

Language in the draft Constitution stating that life begins at conception may have serious,
harmful repercussions for women’s health and rights and directly contravenes international
human rights law, which does not recognize the right to life prior to birth.* In other
countries where such language has been constitutionally adopted, the primary objective has
been to restrict further a country’s existing abortion law and to ensure both that any future
liberalization of the law is rendered more difficult and that an expansive interpretation of the
existing law in the courts is precluded.”® Proponents of such language argue that it
guarantees a fetal right to life and seek to limit access to safe and legal abortion on this basis
— violating women’s human rights and, in Zambia, potentially leading to even higher
maternal mortality and morbidity rates from unsafe abortion than currently exist.

Further, this type of language can be — and has been — used to restrict women’s access to
emergency contraception and fertility treatments, where courts, legislators or health
regulators choose to define conception as beginning at the moment of fertilization and to
offer rights protections to the fertilized egg. For example, constitutional courts in Ecuador,
Chile, and Peru have issued decisions, based on inaccurate scientific arguments, limiting
access to emergency contraception on the grounds that their constitutions protect the right to
life from conception®?; similarly, in 2000, the Costa Rican Constitutional Chamber banned in
vitro fertilization (IVF), on the basis that some fertilized eggs or embryos might perish in the
IVF process, violating the frozen embryos’ right to life from conception.

Experience clearly shows that this language may pose a serious threat to women’s human
rights. Should it be used to restrict access to abortion, contraception and fertility treatments,
it may also contravene Zambia’s obligations as a signatory of CEDAW to protect, promote
and respect women’s fundamental human rights. As such, the statement that life begins at
conception should not be included in the Zambian Constitution, and we strongly urge the
Committee to raise this issue with the government of Zambia during its review.



C. AcCESs TO COMPREHENSIVE FAMILY PLANNING SERVICES AND INFORMATION

Access to family planning services and information is central to protecting the rights of
women and girls to life and health. In the absence of contraceptive services, women may
experience unwanted pregnancies, possibly resulting in death or illness due to lack of
adequate healthcare, or they may seek out unsafe illegal abortions that can result in
complications or death. Moreover, lack of contraceptive access affects a woman’s right to
control her fertility, her right to decide whether to have children and the number and spacing
of children, and her right to self-protection against sexually transmissible infections (STIs),
including HIV/AIDS.

Contraceptive Access in Zambia

Access to contraception in Zambia is undermined by a number of factors, notably shortfalls
in contraceptive delivery systems and in providing comprehensive family planning
information, including information about emergency contraception (EC). According to a
recent Guttmacher Institute report, 41% of births in Zambia are unplanned,” and the
Zambian Ministry of Health has acknowledged that “[u]nplanned pregnancy is prevalent and
common in Zambia” with women in Zambia having an average of one more child than
desired.”® According to the 2007 ZDHS, 27% of all married Zambian women and 18% of all
Zambian women (married and unmarried) have an unmet need for family planning, meaning
that these women want to limit the number of children or delay childbirth but are not using
contraception.”” Women in rural areas have a higher rate of unmet need (28.2%) than
women in urban areas (23.2%).>® Currently married women with no or only a primary
education (28% for each group) are more than twice as likely to have an unmet need for
family planning as compared with women with more than a secondary education (13%).>°
While unmet need for family planning decreases with higher education and economic status,
nearly one out of five women (19%) in the highest wealth quintile have an unmet need.®
Further, according to the survey, few Zambian women (only 8.6%) start using contraception
before they begin childbearing.”" Approximately one out of three women (29.4%) already
have one child when they first begin using contraception, suggesting that some women may
not have access to sufficiently comprehensive family planning information in order to make
informed decisions about childbearing and the number and spacing of children.®

Past studies on family planning and EC completed by the WHO and Population Council
demonstrate that the principal barriers to obtaining contraception in Zambia include the
following: (1) cultural and provider biases, which marginalize unmarried women, women
who do not obtain consent from their male partners, and adolescents; (2) poorly trained
service delivery personnel and inefficient delivery systems; and (3) a narrow range of
available contraceptives.®

Cultural and provider biases represent significant barriers to accessing EC. Past studies have
confirmed that unmarried women and adolescents prefer to obtain EC in pharmacies or non-
clinic based settings where they encounter more friendly providers.** This creates additional
financial burdens for women. The 2007 ZDHS reported that approximately only 10% of
women pay for contraception in the public sector while 70% of women pay in the private
sector, suggesting that users who feel marginalized in public clinic-based settings may face
financial barriers to accessing contraception, including EC, if obliged to purchase them in the
private sector.®® In addition, the 2007 ZDHS reported that only 9.3% of women and 11.4%



of men have knowledge of EC and that only 0.5% of women have actually used EC,
indicating also a deficiency in access to and information about EC.®

Adolescent Access to Contraception

As already noted in the WHO and Population Council studies, the contraceptive gap is
particularly worrying among Zambian adolescents, where many young adults choose to
purchase contraception from chemists and pharmacies because traditional clinics lack youth-
friendly family planning services, thus creating financial barriers to access because they feel
obliged to pay for contraception in the private sector rather than obtain it for free in public
clinics.””  The 2005 Zambia HIV/AIDS Service Provision Assessment Survey similarly
reported that only approximately one out of three public and private health facilities
providing services for voluntary HIV/AIDS testing and counseling and prevention of mother-
to-child transmission also offered youth-friendly services.®®

The Committee has asked States parties to pay particular attention to “the health education of
adolescents, including information and counseling on all methods of family planning”®® and
to ensure “the rights of female and male adolescents to sexual and reproductive health
education by properly trained personnel in specially designed programmes that respect their
rights to privacy and confidentiality.””® The Committee has also specifically recommended
that States parties develop preventive programs to address the problem of high rates of
adolescent pregnancy and unsafe abortion.”" Research demonstrates that adolescents who
initiate sex at an earlier age are typically at higher risk of becoming pregnant, which carries
adverse health and education consequences for adolescent mothers, or of contracting STls
than those who delay first sexual intercourse and thus have a shorter duration of exposure to
these risks.”” In Zambia, more than half of young women (58.5%) and men (51.1%) age 18-
24 have reported first having sexual intercourse before age 18.”° Consequently, it is critical
for Zambia to make available to young men and women in a youth-friendly setting the family
planning services and reproductive health information that they need to make informed
choices and thus protect themselves against early pregnancy and STIs.

Il. VIOLENCE AND DISCRIMINATION AGAINST WOMEN AND GIRLS
(ARTICLES 1, 2,12, 14, AND 16)

States parties are obligated under CEDAW to take steps to eliminate sex-based
discrimination by both public and private actors.”* This requirement of non-discrimination
permeates all of Zambia’s duties under CEDAW, including the obligation “to eliminate
discrimination against women in all matters relating to marriage and family relations”
[Article 16(1)].” In addition, the Committee has determined that States parties have an
obligation under the CEDAW “to eliminate all forms of violence against women,” as
discrimination against women includes gender-based violence."

In its 2002 Concluding Observations, the Committee asked for the repeal of Article 23(4) of
the Zambian Constitution, which permits discriminatory laws to exist in the areas of personal
and customary law that most adversely affect women, namely marriage, divorce, property,
inheritance, and family relations.”” The existing Constitution is inherently contradictory as
Acrticle 11 recognizes the equality of men and women before the law and subsections (1) and
(3) of Article 23 forbid discrimination on the basis of sex, yet Article 23(4) permits
discrimination to continue in areas of marriage, family, and customary law.” In the recent
debate over a new Zambian Constitution, the Special Rapporteur on Violence Against
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Women expressed concern to Zambian officials at the conclusion of her visit in December
2010 that the 2010 draft Zambian Constitution retained provisions related to Article 23(4)
despite the Committee’s earlier call for its repeal.”” Although the Zambian Parliament failed
to pass legislation for a new Constitution in March of this year, the bill may be reconsidered
after six months, and it is unclear whether government officials have any intention of
removing this provision.®

A. SEXUAL AND PHYSICAL VIOLENCE

Gender-based violence (GBV), including sexual and physical violence, continues to be a
serious problem in Zambia affecting the health and human rights of women and girls. In its
2002 Concluding Observations, the Committee expressed its serious concern “at the high
level of violence against women and girls, including domestic violence and marital rape.”®
It “urge[d] [Zambia] to assign the issue of violence against women high priority and to
recognize that such violence” is a violation of CEDAW.% It also requested that Zambia
enact !ggislation addressing domestic violence and implement a zero tolerance policy towards
GBV.

In 2008, the Zambian Gender in Development Division (GIDD) released a multi-year
national action plan on GBV, likewise noting that violence against women and girls is
common in Zambia, that adequate legal and social service protections do not exist for women
and changes to Zambian laws and policies must be enacted, and that a coordinated multi-
sector response by government and civil society actors is necessary.®* The GIDD national
action plan specifically called for the passage of the pending anti-GBV bill as well as
enactment of laws addressing domestic violence, common definitions of GBV offenses,
harmonization of customary and statutory law where customary law does not adequately
respond to GBV cases, and policies to support coordinated health, psychosocial, and legal
responses to GBV and to raise awareness about GBV among government officials.®> For
example, while a recent Population Council study in the Copperbelt province determined that
Victim Support Units (VSUs), which commenced operation in 1994 in police stations to
assist survivors of violence and are now operating countrywide,®® are effective providers of
EC to survivors of sexual violence (likewise concluding that the EC project could be scaled
up nationally),®” the VSUs still lack resources, proper data collection techniques, and
consistent training on how to handle and address GBV cases.®

While sexual and gender-based violence is generally under-reported in Zambia and difficult
to quantify,® the 2007 ZDHS indicates that 51.9% of all Zambian women have experienced
either physical or sexual violence.®® Data also showed that nearly half of all Zambian
women (46.8%) have experienced physical violence since they were 15 years old and that
approximately one out of three women experienced physical violence in the 12 months
preceding the survey.” 70.3% of ever-married women age 15-49 reported that the abuse was
perpetrated by their current husband or partner,® and 39.6% of ever-married women aged
15-49 experienced some form of physical violence by their husband or partner in the 12
months preceding the survey.*?

One in five Zambian women (20.2%) has experienced sexual violence,* and 42% of all
women with experience of sexual violence reported that their current husband or partner
committed the abuse.*® The 2007 ZDHS also showed that 16% of ever-married women age
15-49 had experienced some form of sexual violence by their husband or partner in the 12
months preceding the survey.® Data showed that 15% of women who have experienced
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sexual violence were age 14 or younger and that 20.1% were between ages 15-19 when they
were first sexually assaulted, meaning that one out of three Zambian women in this group
was first sexually assaulted as an adolescent.’” The 2004 Zambia Global School Health
Survey also reported that approximately one out of three female students surveyed had been
physically forced to have non-consensual sex.*® While specific statistics concerning sexual
violence against girls in schools are not readily available, reports document sexual abuse of
girls in schools.*® Of particular note is the case of a 13-year-old girl who was raped by her
teacher at a Lusaka school for which she received a judgment for compensatory damages in
2008 from the High Court of Zambia.'® The judge in the case further called upon the
Zambian Ministry of Education to enact regulations to address the issue of sexual violence in
schools.*™ It is unclear what steps the Ministry of Education has taken in this regard since
the 2008 decision was issued.

Cultural and societal views perpetuate violence against women, with more than three out of
five Zambian women (61.9%) believing that physical violence by a husband against his wife
is justified in at least one circumstance™ and nearly half of Zambian men (48.2%) believing
that physical violence under similar circumstances is likewise justified.’®® With regard to a
wife’s justification for refusing sexual relations, only 39% of Zambian women believed that a
wife was justified in all three suggested circumstances — namely, where the husband knows
he has an STI, the husband sleeps with other women, and when she is tired or not in the
mood.'® Views that legitimize spousal abuse were recently highlighted when, in September
2010, two Zambian political leaders were criticized in news reports when they severely beat
their wives during domestic disputes and when one of the leaders reportedly remarked that
“he beat his wife because he loved her.”*%°

In its report to the Committee, the Zambian government recognized that gender-based
violence is “an area of concern that requires immediate attention.”'®® The government of
Zambia also noted an increase of nearly 400% between 2000-2005 in reported cases of
defilement (from 306 cases in 2000 to 1,511 cases in 2005); the government reported that
cases of rape increased from 129 in 2001'%" to 308 in 2003 and then decreased to 216 by
2005.1%  Even when victims do report rape and defilement, the rates of conviction by
Zambian authorities are low: between 2000-2004, for example, only 19.4% of rape cases and
18.7% of defilement cases resulted in convictions.'%

Despite these high rates of physical and sexual violence, The Anti-Gender-Based Violence
Bill 2010, and the accompanying amendments to the Penal Code, have only recently passed
through Parliament and have not yet been signed into law.® While the country’s Penal
Code was revised in 2005 to provide stiffer penalties for certain sexual offenses,**" it does
not contain any provisions defining marital rape, and the 2010 Penal Code amendments,
which have not yet been signed into law, made no such changes in this regard either.*?

B. HEALTHCARE FOR AND TREATMENT OF HIV-PosITIVE WOMEN

The Committee has noted that “issues of HIV/AIDS and other sexually transmitted
[infections] are central to the rights of women and adolescent girls to sexual health,” and has
urged States parties to ensure “without prejudice and discrimination, the right to sexual health
information, education and services for all women and girls.”*** Furthermore, in its 2002
Concluding Observations, the Committee “urge[d] [Zambia] to ensure that women and
girls. .. with HIV/AIDS are not discriminated against and are given appropriate
assistance.”*!*  Zambia, however, has failed to prevent discrimination against women and
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girls on the basis of HIV status and to provide adequate health services and access to
preventive measures, including family planning and information, in order to empower women
to protect themselves against HIVV/AIDS and other STIs.

Zambia still faces a generalized HIV epidemic. The 2007 ZDHS showed an overall HIV
prevalence rate of 14.3% among men age 15-59 and women age 15-49, and women still faced
a higher overall rate (16.1%) than men (12.3%).'*> Adolescent women in Zambia also
remain at particular risk of HIV transmission. Young women age 15-24 were particularly
vulnerable with an overall HIV prevalence rate that is twice that of young men in the same
age group (8.5% for women versus 4.3% for men), and HIV prevalence among young women
age 15-19 years (5.7%) is likewise greater than that of young men in the same age group
(3.6%).1° This disproportionate risk to women is rooted in social and cultural factors that
lead to women beginning sexual activity at younger ages, often due to early marriage, as well
as the prevalence of coerced sex and age disparities between young girls who have sex with
older men.**’

A 2007 Human Rights Watch report documented significant gender-based abuses impeding
the ability of women to seek HIV-related treatment and serious shortfalls in the Zambian
government’s response to these abuses.'® Women surveyed for the report described
physical, sexual, and psychological abuse at the hands of their partners when they attempted
to discuss their HIV status or treatment with them and its profound adverse impact on their
ability to seek out and continue appropriate anti-retroviral treatment.**® Women interviewed
also identified unequal property rights and the feared loss of property as a result of divorce,
abandonment, or a husband’s death — due, for instance, to mistreatment by the husband or
husband’s family following disclosure of the woman’s HIV status — as obstacles hindering
their access to and continuation of treatment.*?°

The report identified significant inadequacies in the Zambian government’s response to these
problems. While the government had incorporated gender considerations into its national
HIV/AIDS and development policies, healthcare facilities in Zambia administering HIV
treatment did not address GBV because existing health protocols and training guidelines did
not cover it and because healthcare workers and HIV counselors were not equipped to
identify and handle it.*** In addition, the report noted that other major hindrances in the
Zambian health system were the shortage of personnel and inadequate infrastructure and
number of healthcare facilities.'>> The report also noted shortcomings in the Zambian legal
system concerning domestic violence and inadequate legal protections of women’s property
rights? as well as lack of resources for and training of law enforcement and lack of legal
and social support services.'?*

Research by the Southern Africa Litigation Centre (SALC) on the reproductive health
concerns of HIV-positive women in Zambia concluded that women living with HIV do not
have safe spaces in which to discuss their health concerns.’® Women surveyed noted that
they had difficulty accessing contraception, for instance, due to unavailability or lack of
information; that alternative forms of contraception, other than condoms, were generally not
promoted for HIV-positive women; and that these alternative forms of contraception were not
always available in public clinics, so the women were then obliged to purchase their
contraception in the private sector.?® They also had difficulty negotiating safe sex practices
with their male partners as a result of economic dependency, poverty, and violence.*?’
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In addition, the women reported pressures from healthcare providers to be sterilized,'® a
coercive practice that the Committee has stated must be prevented by governments'*® and
that violates, among other fundamental rights, a woman’s right to information, right to
physical and mental integrity, and right to reproductive autonomy.** Forced and coercive
sterilization also causes lasting adverse consequences to a woman’s physical and mental
health, such as robbing a woman of her reproductive capabilities and risking her alienation
from her partner and family.™** Women interviewed in the SALC study also recognized that
unsafe abortions could lead to heavy bleeding and death, and several interviewees had either
known of HIV-positive women who died or witnessed HIV-positive women die as a result of
unsafe abortions.** They felt that the Ministry of Health should be responsible for assuring
that free, safe abortion services are available to women.'*®

C. EARLY MARRIAGE

The Committee has identified 18 as the appropriate legal age of marriage for both men and
women and has rejected arguments in support of an earlier marriage age for girls because of
the associated risks to their health and education.’** Married girls often receive little or no
schooling, have limited autonomy and decision-making power within the couple, particularly
where they are married to much older spouses, are vulnerable to increased rates of maternal
mortality and morbidity, and are at greater risk for HIV infection.'*®

Despite these facts and the Committee’s recommendation, the minimum legal age for
marriage in Zambia is 16, and parental consent is required if either party marries below the
age of 21.%% In practice, however, as the statistics also bear out, the cultural preference for
early marriage is widespread, particularly since girls are viewed as a source of income and
wealth for payment of their dowries upon marriage.’*” The Zambian government’s report
states that early marriage is still practiced and that the payment of lobola, or bride price,
remains a factor in the traditional marriage process, and where lobola is paid, “the husband
has absolute rights over children and the reproductive rights of the wife.”**® In its 2002
Concluding Observations, the Committee expressed concern over the competing duality of
Zambian statutory and customary law, which often discriminates against women, in the arena
of marriage and family relations.**

The statistics for Zambia over the past several years indicate that early marriage for girls is
prevalent. For instance, a 2009 Population Council and UNFPA report on adolescents in
Zambia observed that nearly one in five girls between 15-19 were then married or already
divorced, separated, or widowed and that the total number of girls age 15-24 either in unions
or divorced, separated, or widowed reached an astonishing 93.2%.*° In 2005, UNICEF
similarly reported that 42.1% of girls between 20-24 were married by the age of 18.2*' Of
this group, nearly half did not know how to prevent HIV infection, and nearly one-third had
never used any form of contraception, making girls in such circumstances highly vulnerable
to risks related to HIV infection and pregnancy.

The Zambian government has also recognized that, in addition to early marriage, early
pregnancy and the withdrawal of girls from school still occur and present challenges for
attaining gender parity in education.**® In its 2002 Concluding Observations, the Committee
likewise expressed its concern at “the high dropout rate of girls [from school] due to
pregnancies” and urged Zambia “to strengthen its efforts . . . to prevent girls dropping out of
school.”*** While the Zambian Ministry of Education formally instituted a re-entry policy
for pregnant school girls in 1997, reports suggest that the policy still faces some resistance
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from society, educators, and parents, though much less so than when the policy was first

institute
return to school may also be socially stigmatized or singled out by peers.

d.145

In addition, reports suggest that return rates are still low and that girls who
146

We hope that the Committee will consider addressing the following questions to the
government of Zambia:

1.

In view of Zambia’s elevated maternal mortality rate, how is the government
implementing its Campaign for Accelerated Reduction of Maternal Mortality
(CARMM) in Zambia and what resources is the government applying to ensure
CARMM’s success? What other concrete measures does the government propose
to take to reduce the number of deaths due to pregnancy and childbirth-related
complications? What steps are being taken to ensure that healthcare facilities are
adequately equipped and personnel adequately trained to provide quality, hygienic
maternal healthcare? Since CARMM’s inauguration in June 2010, can the
government point to any specific results reached towards the goal of reducing the
maternal mortality rate?

Data indicate that approximately 30% of all maternal deaths are caused by unsafe
abortions and that it is one of the top five causes of maternal mortality, due at least
in part to lack of information and understanding among health providers about
Zambia’s abortion law. How does the government propose to educate the public,
including doctors, about the country’s abortion law and to ensure access to
equipped healthcare facilities and availability of trained personnel in order to
reduce the high rate of maternal death and disability associated with unsafe
abortions? How are the Standards and Guidelines for reducing unsafe abortion
morbidity and mortality in Zambia that were issued in 2009 being implemented?
What steps are being taken to ensure that safe, legal abortions can be obtained in
public hospitals in accordance with the existing abortion law and guidelines?

In view of the ambiguities created by the proposed provision in the draft
Constitution stating that life begins at conception and its potential harmful
repercussions on the reproductive rights and health of Zambian women, how does
the government propose to ensure that this provision is not adopted as part of the
draft Constitution?

Can the government otherwise update the Committee on the status of the
constitutional review process in Zambia? What efforts are being made to repeal
contradictory provisions of Article 23 of the Zambian Constitution, in accordance
with the Committee’s 2002 request, which prohibit sex discrimination but make
exceptions in particular matters of family and inheritance as well as customary
law, where women are most adversely affected?

How does the government propose to improve access to family planning services
and information to address the unmet need for contraception in Zambia? How
does the government propose to reach youth in terms of education about family
planning options, particularly as it relates to reduction of adolescent pregnancy
rates and prevalence of HIVV/AIDS among adolescents?
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10.

What steps are being taken to make access to EC and HIV post-exposure
prophylaxis a reality for survivors of sexual violence? In view of the reported
success in establishing VSUs in police stations countrywide, and also the
provision of EC via trained VSU officers, how does the government propose to
continue supporting expansion and training of VSUs and making EC available to
all survivors of sexual violence, either via VSUs or healthcare facilities?

In 2008, the High Court of Zambia awarded compensatory damages to the family
of a 13-year-old girl who had been raped by her teacher, and called upon the
Ministry of Education to enact regulations to address sexual violence in schools.
How does the government propose to address sexual violence against girls in
schools? What steps are being taken by the Zambian government to enact the
regulations called for by the High Court?

In view of the high HIV prevalence rates in Zambia, and in particular, the higher
rate of HIV prevalence among women and girls, what steps are being taken to
address the reproductive health and family planning needs of HIV-positive
women and girls? What steps are being taken to incorporate training and
awareness of GBV by HIV counselors and healthcare providers at HIV treatment
centers? What steps are being taken to educate healthcare providers on the
reproductive health concerns and rights of HIV-positive women, in particular,
with regard to contraception and forced sterilization?

What steps are being taken to address the elevated rates of early marriage for girls
in Zambia? How does the government propose to address harmonizing customary
and statutory regimes for marriage and family relations with Zambia’s obligations
under CEDAW, particularly where those regimes discriminate against women and
girls?

Can the government update the Committee on the legislative status of The Anti-
Gender-Based Violence Bill and related amendments to the Penal Code recently
passed by Parliament? How does the government plan to implement the bill’s
provisions? How does the government plan to address marital rape, which is still
not defined, even in the most recent amendments to the Penal Code?

We hope that the Committee will consider making the following recommendations to
the government of Zambia:

1.

The government should demonstrate its commitment to reducing maternal
mortality and morbidity by increasing the number of healthcare facilities that are
fully equipped to provide comprehensive maternal healthcare and by increasing
the number of skilled health providers available to offer quality antenatal and
postnatal care as well as assistance during childbirth.

The government should demonstrate its commitment to reducing the high
maternal mortality rate due to unsafe abortions by educating the public and
doctors about Zambia’s existing law, by ensuring that doctors and other healthcare
personnel receive the training necessary to provide safe and legal abortions and
quality post-abortion care, and by providing healthcare facilities with appropriate
equipment and personnel to provide safe abortions and proper post-abortion care.
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The government should ensure that, as the constitutional review process
continues, future constitutional drafts contain no language stating that life begins
at conception or referring to when life begins and make no reference to abortion, a
medical procedure better addressed through legislation or regulations and not in
the framework of a constitution. The current TOP Act should also be amended to
allow abortion explicitly in cases of rape and incest. The government should
harmonize the TOP Act with the existing standards and guidelines, such that the
administrative requirements of the existing law are modified by allowing mid-
level providers to perform abortions, by allowing women to obtain safe, legal
abortions in healthcare facilities other than hospitals, which are not often within
easy reach of women, particularly in rural areas, and by eliminating the
requirement that three doctors give advance approval of a request for an abortion.

The government should make concerted efforts to ensure an adequate and
consistent supply of contraceptives, including EC, and initiate campaigns to
ensure that women and youth have proper, non-judgmental access to family
planning information, paying special attention to the prevention of adolescent
pregnancy and the control of STIs. The government should also allocate
additional resources and training to VSUs to enable greater multi-sector
collaboration for survivors of gender-based violence and to ensure that VSU
officers are dispensing EC.

The government should demonstrate its commitment to improving access to
services and treatment for HIV-positive women by incorporating GBV concerns
into healthcare protocols and by training healthcare providers and HIV counselors
to identify and respond to gender-based abuse of HIV-positive women.

Per the Committee’s earlier request, the government should repeal Article 23(4) of
the existing 1996 Constitution, which permits discrimination against women in
matters of family and marriage and under customary law. Likewise, in
accordance with the Committee’s recommendations, the government should
amend Zambian law to set the minimum legal age for marriage at 18.

The government should amend the Zambian Penal Code to include marital rape as
a punishable offense and to remove any provisions criminalizing abortion.

The government should demonstrate its support for passage of The Anti-Gender-
Based Violence Bill and related Penal Code amendments by allocating sufficient
resources to implement the bill’s provisions, particularly as they relate to filing of
complaints with police, issuing orders of protection by courts, establishing
shelters for survivors of violence, and funding the Anti-Gender-Based Violence
Committee and Fund. The government should also enact regulations to address
sexual violence against girls in schools.

The government should continue to raise awareness among students, educators,
and parents about its school re-entry policy allowing pregnant girls and adolescent
mothers to stay in or return to school, and it should enforce penalties where
schools fail to comply.
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We hope that this information is useful as the Committee prepares to review the Zambian
government’s compliance with CEDAW. If you have any questions, or would like further
information, please do not hesitate to contact the undersigned.

Sincerely,

Elisa Slattery

Regional Director

Africa Program

Center for Reproductive Rights
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