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Suggestions for disability-relevant recommendations to be included in 

the Concluding Observations of the Committee against Torture

49th Session (29 October to 23 November 2012)

The International Disability Alliance (IDA) has prepared the following suggestions for the Concluding Observations, based on references to persons with disabilities to be found in the state report submitted for the CAT Committee’s 48th Session, and related treaty body recommendations (see annex).

PERU
Peru ratified the Convention on the Rights of Persons with Disabilities (CRPD) and its Optional Protocol on 30 January 2008.
Recommendations from IDA:

· Take measures to promptly investigate the allegations of cruel, inhuman or degrading treatment, or punishment in psychiatric institutions, to thoroughly review the legality of the placement of patients in these institutions, as well as to establish voluntary mental health treatment services, in order to allow the persons with disabilities to be included in the community and release them from the institutions. (see Concluding Observations of the CRPD Committee, CRPD/C/PER/CO/1, 2012, paras 30, 31, in Annex below) Ensure remedies for victims or their families, including compensation and rehabilitation.
· Eliminate Law 29737 which modifies article 11 of the General Health Law, in order to prohibit the deprivation of liberty on the basis of disability, including psychosocial, intellectual or perceived disability.
 (see Concluding Observations of the CRPD Committee, CRPD/C/PER/CO/1, 2012, paras 30, 31, in Annex below) Adopt measures to ensure that all health care and services, provided to persons with disabilities, including all mental health care and services, is based on the free and informed consent of the person concerned, and that involuntary treatment and confinement are not permitted by law in accordance with the CRPD.

· Recognise and respect the legal capacity of persons with disabilities to make their own decisions in all aspects of life, including health, mental health services, and reproductive health.
  In particular, take steps to abolish the technical norm for Family Planning 536/2005- MINSA from 26 July 2005 which permits persons with “mental incompetence” to be sterilised without their free and informed consent (see Concluding Observations of the CRPD Committee, CRPD/C/PER/CO/1, 2012, paras 24, 25, 34, 35 in Annex below).
· Incorporate into the law the abolition of violent and discriminatory practices against children and adults with disabilities in the medical setting, including deprivation of liberty, the use of restraint and the enforced administration of intrusive and irreversible treatments such as neuroleptic drugs and electroshock, recognized as forms of torture and ill-treatment, in conformity with recommendations of the Special Rapporteur on Torture (A/63/175, para 63). (also see Concluding Observations of the CRPD Committee, CRPD/C/PER/CO/1, 2012, para 30, in Annex below)
· Take steps to establish an independent body to monitor hospitals and places of detention which would monitor the status of patients/residents, the training of personnel, and the protocols in place (including their observance) for recording of all incidents of violence, use of restraints (both physical and chemical methods), and complaints in psychiatric hospitals and social welfare institutions.
· Make a plan with target dates and monitoring to close down institutions for children and adults with disabilities and realize the right of persons with disabilities to live in the community by ensuring that housing is affordable and accessible for persons with disabilities, that they have the legal right to choose where and with whom to live on an equal basis with others, and by making available support services to realize the will and preference of individuals as to how they wish to live.
· Realize the right of persons with disabilities to live in the community by ensuring the development of community based services, including for children and adults with intellectual disabilities or psychosocial disabilities, and that housing is affordable and accessible for persons with disabilities, that they have the legal right to choose where and with whom to live on an equal basis with others, and by making available support services to realize the will and preference of individuals as to how they wish to live.
 (see Concluding Observations of the CRPD Committee, CRPD/C/PER/CO/1, 2012, paras 32, 33, in Annex below)
· Adopt measures requiring law enforcement, judicial and health professionals (Prosecutor’s office, police, investigating officials, judges, legal aid lawyers, hospital and institution staff) to be trained on the human rights, dignity, and autonomy of persons with disabilities.
· Take steps to address the heightened risk for girls and women with disabilities of becoming victims of violence, abuse, exploitation and harmful practices in the home, community and institutions, and to adopt measures to ensure the accessibility of services and information for victims with disabilities, including training of police and other interlocutors. Ensure that the law guarantees their access to redress and protection, and that victim support services and information to lodge complaints are accessible for persons with disabilities.
State report
Selected references to persons with disabilities:

Advances in the implementation of the Comprehensive Reparations Plan (PIR) (RE 1) and strengthening of the High-level Multisectoral Commission (RE 4)

Health reparations programme

187.
The High-level Multisectoral Commission approved the guidelines for the implementation of the Health Reparations Programme, which sets out the specific health reparations policy of the Ministry of Health and the government departments involved. Supreme Decree No. 006-2006-SA was issued to cater for beneficiaries of these kinds of reparations. The Decree was subsequently amended by Supreme Decree No. 015-2006-SA, which extended health services under the comprehensive health insurance scheme to scattered and excluded groups in the Andean highlands and the Amazon region, to victims of social violence (such as women subjected to forced sterilization), victims of the political violence that prevailed between 1980 and 2000, and community health workers. Coverage was extended to mental, cancer and other health services. This allows beneficiaries of the Comprehensive Reparations Plan to be treated as a target group in the health establishments of the Ministry of Health.

188.
In March 2011, the comprehensive health insurance scheme covered the registration nationwide of 29,012 persons insured as target groups in connection with the violence which beset the country. This figure includes: 16,964 victims of violence in the period 1980 to 2000; 151 women subjected to forced sterilizations; 1,149 charges dropped; and 10,748 who benefited from the recommendation of the Inter-American Court of Human Rights.

189.
As part of the Comprehensive Reparations Plan and the National Mental Health and Culture of Peace Strategy, the Ministry of Health started operations with mobile teams in four designated areas (Ayacucho, Huancavelica, Apurímac and Cusco). In 2006, the teams were made permanent and included professionals such as psychiatrists, psychologists and nurses. Activities were extended to the departments of Ucayali, San Marin, Puno, Pasco, Huánuco and Juní, and in 2009 to Ancash, Cajamarca and La Libertad.

190.
Similarly, the National Mental Health Plan and the Coordinated National Health Plan 2007–2020 have given priority attention to victims of political violence.  Also, the national mental health and culture of peace strategy, for its initiatives to counter violence, has 11 permanent teams within the framework of the Comprehensive Reparations Plan, engaged in 351 target communities (providing training, full recovery through community action, full recovery through clinical action, health promotion and prevention). For more details on health reparations, see annex 23.

Economic reparations

202.
By 31 May 2011, 26,416 victims and 57,522 relatives who were beneficiaries of the Economic Reparations Programme had been registered in book 1 of the Central Register of Victims. As regards the degree of impact, 18,403 victims were killed, 5,972 disappeared, 1,536 were victims of sexual violence and 505 were left with disabilities. 

203.
In the current tax year 2011, 20 million nuevos soles have been earmarked to initiate the economic reparations process.

204.
According to Supreme Decree No. 051-2011-PCM of 16 June 2011, the figure for economic reparations will stand at 10,000 nuevos soles for each victim of disappearance, person killed, victim of sexual violence and victim left with disabilities, in line with the regulations governing Act No. 28592. This rule, which marks the launch of the first stage in the implementation of economic reparations, is intended to give priority to elderly beneficiaries. It also establishes that the process for determining and identifying beneficiaries of the Economic Reparations Programme, as set out in article 41 of the regulations governing Act No. 28592, will end on 31 December 2011.

205.
The procedures and conditions of payment of the programme were approved in Ministerial Decision No. 184-2011-PCM.

Reply to paragraph 22 of the list of issues
(22. Please indicate what kinds of medical and psychological care and of rehabilitation assistance are available to victims of torture or cruel, inhuman or degrading treatment. Please provide information about the care provided by State institutions and about the activities of non-governmental organizations (NGOs). What is the State budgetary appropriation for the purpose?)
218.
The Ministry of Health has been providing medical health services for victims of the internal armed conflict under the Comprehensive Reparations Plan and the comprehensive health insurance scheme.
 Torture victims, however, are eligible for this programme under the general heading of victims of internal armed conflict, even though no special provision is made for them. 
Reply to paragraph 31 of the list of issues
(31. Please provide detailed relevant information on any new political, administrative and other measures taken to promote and protect human rights at the national level since the last periodic report was submitted, including any national human rights programmes or action plans, the resources and means allocated to them and their objectives and results.)

257.
The Government has introduced the first National Human Rights Plan,
 which, as mentioned above, is a national policy instrument that outlines the measures that need to be taken to coordinate the promotion and protection of human rights more effectively among State agencies. The results of the monitoring and follow-up of the Plan are currently being assessed and a report is being prepared.

258.
The executive, in Supreme Decree No. 027-2007-PCM, set forth and established mandatory national policies for government agencies, with a view to ensuring, among other results, the promotion of equal rights for men and women, young people, Andean peoples, Amazonian peoples, Afro-Peruvians, Asian Peruvians and persons with disabilities.

ANNEX – Disability references by other treaty bodies with respect to Peru:
Concluding Observations of the CRPD Committee, CRPD/C/PER/CO/1, 2012 

(selected recommendations relating to the work of the CAT Committee)

Equal recognition before the law (art. 12) 

24.
The Committee notes with concern that legislation of the State party (article 7 of the Constitution and articles 564 and 565 the Civil Code) is not in conformity with article 12 of the Convention, as it establishes substitute decision-making instead of supported decision-making and permits the suspension of civil rights of persons with disabilities in cases of judicial interdiction. The Committee is also concerned at the lack of information concerning the number of persons who have been subjected to guardianship and trusteeship and the lack of legal remedies and safeguards, such as independent review and right to appeal, that are in place in order to revoke those decisions.

25.
The Committee recommends that the State party abolish the practice of judicial interdiction and review the laws allowing for guardianship and trusteeship to ensure their full conformity with article 12 of the Convention and take action to replace regimes of substitute decision-making by supported decision-making, which respects the person’s autonomy, will, and preferences.
Liberty and security of the person (art. 14)

28.
The Committee notes with concern that article 11 of the General Health Law No. 26842 permits involuntary detention for people with "mental health problems”, defined to include people with psychosocial disabilities as well as persons with a “perceived disability” (persons with a drug or alcohol dependence).

29.
The Committee calls upon the State party to eliminate Law 29737 which modifies article 11 of the General Health Law, in order to prohibit the deprivation of liberty on the basis of disability, including psychosocial, intellectual or perceived disability.

Freedom from torture (art 15) 

30.
The Committee is concerned at consistent reports of the use of continuous forcible medication, including neuroleptics, and poor material conditions in psychiatric institutions, such as the hospital Larco Herrera, where some persons have been institutionalized for more than ten years without appropriate rehabilitation services.

31.
The Committee urges the State party to promptly investigate the allegations of cruel, inhuman or degrading treatment, or punishment in psychiatric institutions, to thoroughly review the legality of the placement of patients in these institutions, as well as to establish voluntary mental health treatment services, in order to allow the persons with disabilities to be included in the community and release them from the institutions.
Right to live independently and be included in the community (article 19)

32.
The Committee is concerned at the absence of resources and services to guarantee the right of persons with disabilities to live independently and to be included in the community, in particular in rural areas. 

33.
The Committee urges the State party to initiate comprehensive programmes to enable persons with disabilities to access a whole range of in-home, residential and other community support services, including personal assistance necessary to support living and inclusion in the community, and to prevent isolation or segregation from the community, especially in rural areas.
Respect for home and the family (art. 23)

34.
The Committee is deeply concerned that, according to the technical Norm for Family Planning 536/2005 - MINSA from 26 July 2005, persons with “mental incompetence” can be sterilized without their free and informed consent, as a method of contraception.

35.
The Committee urges the State party to abolish administrative directives on forced sterilization of persons with disabilities.

Concluding Observations of the CESCR Committee, E/C.12/PER/CO/2-4, 2012
C.
Principal subjects of concern and recommendations

6.
The Committee notes with concern that, despite legislative steps, persons with disabilities still face discrimination in accessing employment (art.2).

The Committee recommends that the State party take steps to promote the employment of persons with disabilities, as well as to protect them from discrimination in the workplace. The Committee also recommends that the State party ensure effective compliance by public institutions with the 3 per cent quota accorded to persons with disabilities.
13.
The Committee notes with concern that a large proportion of wage earners in the private sector have no social security cover. It is also concerned that only 1.4 per cent of persons with disabilities are covered by social security programmes (art.9).

The Committee recommends that the State party take steps to ensure universal social security coverage, and extend the coverage of social security to all workers in the private sector, as well as persons with disabilities. The Committee draws the attention of the State party to its general comment No. 19 (2007) on the right to social security.

Concluding Observations of the CRC Committee, CRC/C/PER/CO/3, 2006
Data collection

21.
While the Committee welcomes the presence of statistical data and information throughout the report and the written replies, it is concerned that information on children with disabilities and indigenous children is limited and that there is no centralized data management system to monitor progress on the indicators defined in the National Plan of Action for Children and Adolescents (NAPCA) and in other social programmes and plans.

22.
The Committee recommends that the State party continue and strengthen its efforts to develop a comprehensive system of data collection on the implementation of the Convention covering all children below the age of 18 years and disaggregated by those groups of children who are in need of special protection, including indigenous children, children belonging to minority groups, children living or working in the streets, child domestic workers, children with disabilities and children in institutions.
Non-discrimination 

26.
The Committee is concerned that de facto discrimination still exists towards certain vulnerable groups such as children with disabilities, indigenous children, children living in rural and remote areas and those working or living in the streets.

27.
The Committee recommends that the State party increase its efforts to ensure implementation of existing laws guaranteeing the principle of non-discrimination and full compliance with article 2 of the Convention, and adopt a proactive and comprehensive strategy to eliminate discrimination on any grounds and against all vulnerable groups throughout the country.
Children with disabilities

44.
The Committee welcomes the establishment of the National Council for the Integration of Disabled Persons (CONADIS) within the MIMDES, as well as the campaigns to sensitize the public against marginalization and prejudices towards persons with disabilities, including children.  It expresses concern, however, about the general situation of children with disabilities in the country, who continue to face discrimination, and at the information that very limited infrastructure exists for their care.

45.
The Committee encourages the State party to pursue actively its current efforts and to continue to:

(a)
Ensure that policies and practice in relation to children with disabilities take due regard of the Standard Rules on the Equalization of Opportunities for Persons with Disabilities (General Assembly resolution 48/96) and of the Committee’s recommendations adopted at its day of general discussion on “Children with disabilities” (see CRC/C/69);

(b)
Pursue efforts to ensure that children with disabilities enjoy full integration, including mainstream education, and participation in social, cultural and sport activities;

(c)
Undertake greater efforts to make available the necessary professional (i.e. disability specialists) and financial resources, especially at the local level, and to promote and expand community-based rehabilitation and social reintegration programmes, including parent support groups; and

(d)
Strengthen public awareness campaigns to change negative public attitudes.
� Article 11 of the General Health Law No. 26842 permits involuntary detention for people with "mental health problems”, defined to include people with psychosocial disabilities as well as persons with a “perceived disability” (persons with a drug or alcohol dependence).


� “Legislation authorizing the institutionalization of persons with disabilities on the grounds of their disability without their free and informed consent must be abolished. This must include the repeal of provisions authorizing institutionalization of persons with disabilities for their care and treatment without their free and informed consent, as well as provisions authorizing the preventive detention of persons with disabilities on grounds such as the likelihood of them posing a danger to themselves or others, in all cases in which such grounds of care, treatment and public security are linked in legislation to an apparent or diagnosed mental illness.”OHCHR Thematic Study on enhancing awareness and understanding of the CRPD, � HYPERLINK "http://www2.ohchr.org/english/bodies/hrcouncil/docs/10session/A.HRC.10.48.pdf" ��A/HRC/10/48�, 26 January 2009, para 49; see also � HYPERLINK "http://www.ohchr.org/EN/UDHR/Documents/60UDHR/detention_infonote_4.pdf" ��OHCHR Information note no 4�, “The existence of a disability can in no case justify a deprivation of liberty.” 


� The Special Rapporteur on Torture has recommended that “in keeping with the Convention, States must adopt legislation that recognizes the legal capacity of persons with disabilities and must ensure that, where required, they are provided with the support needed to make informed decisions”; and in particular, “article 12 recognizes their equal right to enjoy legal capacity in all areas of life, such as deciding where to live and whether to accept medical treatment” Report of Special Rapporteur on Torture, 28 July 2008, � HYPERLINK "http://www.unhcr.org/refworld/pdfid/48db99e82.pdf" ��A/63/175�, paras 73 and 44 respectively


� “Many States, with or without a legal basis, allow for the detention of persons with mental disabilities in institutions without their free and informed consent, on the basis of the existence of a diagnosed mental disability often together with additional criteria such as being a “danger to oneself and others” or in “need of treatment”. The Special Rapporteur recalls that article 14 of CRPD prohibits unlawful or arbitrary deprivation of liberty and the existence of a disability as a justification for deprivation of liberty.” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, para 64.


� Article 24 of the regulations governing the Comprehensive Reparations Plan: “The comprehensive health insurance scheme covers individual beneficiaries suffering from a physical and/or mental problem, first and foremost persons with either a partial or total permanent disability resulting from sexual violence, torture, wounds or injuries sustained from violence, and proven by the relevant parties. Individual beneficiaries shall be added to the comprehensive health insurance scheme and enjoy free provision of medicine from the State through the pharmacies of public hospitals and health-care centres in case of outpatient treatment within the framework of the insurance scheme. In addition, medicines to treat complex illnesses shall be provided free of charge, when the disorder results from a violent act.” 


� The National Human Rights Plan for 2006–2010 was approved on 10 December 2005 under Supreme Decree No. 017-2005-JUS. The Plan was prepared by the National Human Rights Council on the basis of United Nations guidelines on human rights issues.
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