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About RFSL and this submission

1. RFSL, the Swedish Federation for Lesbian, Gay, Bisexual, Transgender and Queer Rights, was founded in 1950. With approximately 7000 members all over Sweden, RFSL is a strong voice of LGBTQ people in the country. RFSL also advocate for intersex people’s rights, in alliance with intersex organizations.

2. The submission highlights the situation of lesbian, bisexual, trans and queer (LBTQ) women, non-binary people and intersex children in Sweden. We have chosen to focus on LBTQ women in the asylum process, violence against LBTQ women and the wider concept of gender equality and gender-based violence, unnecessary medical interventions on intersex children and the Swedish gender recognition law. 
 
Asylum-seeking and refugee LBTQ women

The principle of non-refoulment
3. The concerns stated in the Concluding Observations from this Committee on the combined eighth and ninth periodic report of Sweden[footnoteRef:1], noting that Sweden’s asylum policy leads to particularly negative consequences for women and children asylum seekers, are unfortunately still valid. Sweden does not live up to the principle of non-refoulment. There is evidence of lesbian and bisexual women being deported to countries where same-sex relations are criminalized, such as Nigeria2, Uganda[footnoteRef:2], Kenya[footnoteRef:3] and Bangladesh[footnoteRef:4]. A number of cases related to deportation or refoulment of representatives of LGBTQ community from Sweden have been reviewed by the UN Committee against Torture.[footnoteRef:5]  [1:  CEDAW/C/SWE/CO/8-9/Add.1]  [2:  Rättslägesanalys om åberopande av asylskäl på grund av sexuell läggning Nigeria and Uganda, Peterson, 2013 ]  [3:  Asylprövningen vid flyktingskap på grund av sexuell läggning, Gröndahl, 2012]  [4:  Fruktan och skam - En granskning av migrationsdomstolarnas bedömningar av HBTQI-asylärenden. Victoria Malmquist, 2016]  [5:  See e.g.: Committee against Torture: E.J.V.M. v. Sweden, communication no. 213/2002, decision of 14 November 2003, CAT/C/31/D/213/2002; Uttam Mondal v. Sweden, communication No. 338/2008, decision of 23 May 2011, CAT/C/46/D/338/2008; E.A. v. Sweden, communication no. 690/2015, decision of 11 August 2017, CAT/C/61/D/690/2015; Human Rights Committee: X. v. Sweden, communication no. 1833/2008, views of 1 November 2011, CCPR/C/103/D/1833/2008; M. I. v. Sweden, communication no. 2149/2012, views of 25 July 2013, CCPR/C/108/D/2149/2012.] 


4. The Swedish Migration Agency has narrow and ineffective methods for deciding if countries qualify as “safe”. These poorly established criteria decide whether an LGBTQ asylum seeker is entitled to protection by the Swedish State or not. They investigate if the country of origin provides security for LGBTQ people, ignoring evidence of the lack of implementation of the human rights and the societies’ hostile approach towards LGBTQ people.[footnoteRef:6]  [6:  Fruktan och skam - En granskning av migrationsdomstolarnas bedömningar av HBTQI-asylärenden. Victoria Malmquist, 2016] 


5. The criteria do not take the homeland’s lack of interest in protecting LBTQ women against violence and persecution into account. One example is a Russian family consisting of two women and their under aged transgender child who sought asylum in Sweden. Previous severe homophobic assaults in Russia of the whole family, including physical and sexual violence and death threats, were not questioned by the Swedish Migration Agency or the Appeal Court, but they were referred to protection by the police in Russia. A few days after the deportation, the family was attacked again and they sent photos of their physical injuries to RFSL. The police did not protect them. After living in hiding for 3 months outside of Schengen, the family applied for asylum in the Netherlands, where they were granted asylum after two weeks.[footnoteRef:7] [7:  Testimony from the RFSL asylum lawyer, Aino Gröndahl.] 


6. Legal uncertainty and inconsistency pervade the asylum process for LBTQ women in Sweden. In similar cases, the same country is judged to be safe for one asylum seeker and in the next ruling to be unsafe. The whole asylum process resembles a cruel lottery, determining who is granted asylum and safety and who is not.[footnoteRef:8]  [8:  Fruktan och skam - En granskning av migrationsdomstolarnas bedömningar av HBTQI-asylärenden. Victoria Malmquist, 2016] 


Question 1.
a) Please provide specific information on the measures taken to ensure the non-refoulement principle for LBTQ women who seek asylum. 
b) Please indicate if actions are taken to ensure that country reports used to evaluate safety on the grounds of sexual orientiation, gender identity and expression are up to date and accurate?

Quality of asylum assessments
7. Many professionals working with asylum seekers, such as case workers at the Migration Agency, interpreters and public counsels, lack competence regarding LGBTQ asylum seekers’ specific situation. This is evident through interpreters’ inadequate vocabulary, or the lack of supplementary questions from the case worker to assess the credibility of the asylum seekers’ story. In the asylum cases of LGBTQ people, the Migration Agency makes a credibility assessment of the person's sexuality and/or gender identity. This is often based on stereotypical and Western notions of what sexuality and gender are, how they are constituted and expressed. It is also combined with a lack of understanding of how cultural differences can play a role in the way one's identity is described or expressed. Furthermore, the Migration Agency often focus on the person being open and out, manifesting their identity in an understandable way to the Agency.[footnoteRef:9]  [9:  Commitment for legal security. RFSL Ungdom 2017. ] 


8. An example of Sweden deporting LGBTQ refugees to countries where they risk torture on the grounds of a case worker’s normative perception of sexuality: A female applicant from Nigeria spoke about her attraction to her partner as her individual experience and a way to realization, but not knowing that same-sex relations were criminalized not only by society but also in the penal code in Nigeria. She had never gone to school. She found out about this from her partner studying at the university where the legal system was taught. In the middle of the interview, the case officer tells the client "Well, if I was a lesbian in Nigeria, I would have looked up the laws myself about homosexuality". She was denied asylum and sent back to Nigeria[footnoteRef:10], a country where sex between two people of the same gender is prohibited and in some parts of the country even punishable by death. [10:  Testimony from the RFSL asylum lawyer, Aino Gröndahl.] 


9. The Migration Agency has itself evaluated the quality of its decisions regarding applications on LGBTQ grounds and concluded that improvement is needed. In the report, they state that about 30% of the cases were handled poorly by the case officer. One problem raised in the report is that proof given by the asylum seeker regarding previous experiences of persecution or violence, the risk of persecution upon return or the situation for LGBTQ people in their home country often is rejected or not even considered by the Swedish Migration Agency.[footnoteRef:11]
 [11:  Analysrapport. Tematisk kvalitetsuppföljning av asylärenden där hbtq-skäl prövats. Migrationsverket 2017.] 

Question 2.
Please indicate how the State party will ensure improved quality of the process regarding LBTQ women’s asylum applications.



Constitutional, legislative and institutional framework

Definition of equality between genders and gender-based violence
10. The Swedish Government has been highlighting feminism and gender equality greatly over the last four years, which included introducing the Feminist Foreign Policy. As a feminist organization, RFSL embraces these efforts. However, the lack of a holistic view on gender, and a narrow focus on women and men, girls and boys, often results in LBTQ women and non-binary people being left behind. Since most statistics are disaggregated by legal gender, there is a gap of knowledge about trans people’s (including non-binary people’s) life, health and experiences. Sweden has to ensure, that gender equality should mean equality among all genders, including lesbian, gay, bisexual, trans, intersex and non-binary persons.[footnoteRef:12] One example is the Swedish prevention work on gender-based violence, that almost solely focuses men’s violence against women. The Swedish national strategy to prevent and combat men’s violence against women do mention violence in same sex-relationships. However, the strategy fails to specify any interventions meant to prevent violence in other situations/relationships than men violating women. It erases the experiences of LGBTQ people, who are especially exposed to gender-based violence due to breaking gender and sexuality norms. Trans people are especially exposed to different types of violence, including domestic violence and violence in close relations.[footnoteRef:13] It is apparent that trans women face serious difficulties in accessing shelters or support centers due to their gender identity and/or expression. This further exposes them to violence, discrimination and exclusion.  [12:  A/HRC/39/34 Intersessional expert meeting to consider gaps in, challenges to and best practices aimed at the full enjoyment of human rights by all women and girls and the systematic mainstreaming of a gender perspective into the implementation of the 2030 Agenda for Sustainable Development. Report of the United Nations High Commissioner for Human Rights]  [13:  Hälsan och hälsans bestämningsfaktorer för transpersoner. Folkhälsomyndigheten, 2015.] 


Question 3.
Please provide examples of measures taken or planned to ensure that all men, women and non-binary people, regardless of sexual orientation, are included in the work for equality between genders and in the efforts against gender-based violence.

Access to justice

Crime victim support
11. The Inquiry concerning a stronger status and improved living conditions for trans people[footnoteRef:14] investigated the situation for trans people of all genders, including non-binary people and trans women, who are victims of crime. The report recommends the Swedish Government to implement a number of actions to ensure better and more appropriate support for trans people subjected to violence. [14:  Transpersoner i Sverige, SOU 2017:92] 


12. The report states that trans people (of all genders, including trans women and non-binary people) are twice as likely to have been subjected to violence than the general population in Sweden. It showed that it is very common to have experienced both physical, psychological, and sexual violence. Hence, this group needs extra support and attention. 

13. Support mechanisms and shelters for victims of partner violence are usually tailored to women subjected to violence from a man they are or have been in a relationship with. Research show that lesbian and bisexual women in Sweden are experiencing more partner violence than heterosexual women.[footnoteRef:15] RFSL Support Service is the only service in the country specifically focusing on helping LGBTQ people subjected to violence, and has existed for 20 years now. The service still needs to apply for project funding annually and the level of funding for this service is insufficient to meet the needs within this group.[footnoteRef:16] [15:  Våld i samkönade relationer - en kunskaps och forskningsöversikt. NCK, 2018]  [16:  Kunskap och erfarenheter av arbete med våldsutsatta hbtq-personer. RFSL. 2018] 


Question 4.
a) What measures are taken to insure the implementation of an internal skills development program within the Police Authority with a LGBTQ perspective, including a trans perspective?
b) Please indicate how the Government will ensure that the Swedish Crime Survey is inclusive of trans people.
c) What are the plans to secure long-term funding to civil society organizations providing crime victim support for LBTQ women and non-binary people?

Stereotypes and harmful practices

“Normalizing” surgeries on intersex children
14. Sweden still perform sex “normalizing” surgeries on children born with different intersex traits. The largest group subjected to this harmful treatment today in Sweden are children who are assigned a female legal gender, born with 46,XX-karyotype and “masculinized” external genitalia, for example children born with CAH.[footnoteRef:17] There is no data on how many children are subjected to this every year, which is in itself very problematic.  [17:  Vård och behandling av personer med intersexuella tillstånd. Socialstyrelsen. 2017] 


15. In 2013 the Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Juan E. Méndez, called upon all states to repeal any law allowing intrusive and irreversible treatments, including forced genital-normalizing surgery when enforced or administered without the free and informed consent of the person concerned.[footnoteRef:18] [18:  Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Juan E. Méndez. UN. 2013] 


16. A report from the Swedish Social Board for Health and Welfare about medical care for children born with intersex traits showed that surgeries are often carried out very early in the child’s life (3-12 months), long before the child is old enough to give their consent. The different Swedish medical teams working with intersex children also have different views and praxis on when and if surgeries should take place, resulting in unequal care depending on where in the country you are born. The view of the parents, and the parents’ ability to provide emotional support for the child if genital surgery is not performed, are strictly non-medical factors considered when making the decision about surgery.[footnoteRef:19]  [19:  Vård och behandling av personer med intersexuella tillstånd. Socialstyrelsen. 2017] 


17. In 2017 The Swedish National Council on Medical Ethics published a comment on medical care for intersex children, where they emphasize that early surgical interventions should only be done when they are medically motivated, and that surgeries with the sole purpose to “normalize” a child’s genitalia should not be performed until the child is old enough to consent and be part of the decision. The comment highlights that it’s very important to protect the child’s right to bodily integrity.[footnoteRef:20]  [20:  The Swedish National Council on Medical Ethics (SMER) Comment on care of intersexual children. 2017
] 


18. Despite this, these practices continue and there is no prohibition of subjecting children to these medically unnecessary treatments. Sex “normalizing” surgeries on intersex children are harmful and statutes examples of cruel, inhumane and degrading treatment. 

Question 5.
Please provide measures taken or planned to adopt legislative provisions that explicitly prohibit the performance of unnecessary surgical or other medical procedures on intersex children before they reach an age when they can consent, and to train medical and psychological professionals on the rights of intersex persons.

Gender recognition
19. Sweden has the world’s oldest gender recognition law. It was ground breaking when it was established in 1972, but now it is outdated. The law requires trans people to go through mandatory gender affirming health care to get legal gender recognition. This goes against the Principle 31, of the reviewed Yogyakarta Principles, that States should ensure a quick, transparent, and accessible mechanism that legally recognizes and affirms each person’s self-defined gender identity and to ensure that no eligibility criteria, such as medical or psychological interventions, shall be a prerequisite to change one’s name, legal sex or gender.[footnoteRef:21] In 2018 the Swedish Government prepared a proposed law that ensures this right, but the proposal has been stalled due to the general election even though there is a political majority in Parliament that is approving of the new law. There is also no possibility for non-binary people in Sweden to have their gender legally recognized, since a gender-neutral gender marker does not exist. [21:  Yogyakarta priciples + 10, 2017, p.9] 


[bookmark: _GoBack]Question 6.
Please provide detailed information on plans to implement a new gender recognition law, ensuring a quick, transparent and accessible mechanism based on self-definition.
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