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25 August 2023 
[bookmark: _Hlk87383404]Members of the United Nations Committee against Torture  
8-14 Avenue de la Paix  
1211 Geneva 10, Switzerland 
Delivered by email to ohchr-cat@un.org  
Dear Committee members 
[bookmark: _Hlk83653413]Australia concluding observation follow-up procedure
Thank you for the opportunity to provide this submission to the concluding observation follow-up procedure for Australia’s Sixth Report under the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) (Follow-up Procedure). 
People with Disability Australia (PWDA) is Australia’s national peak disability rights and advocacy organisation, run by and for people with disability. In addition to our domestic work, PWDA has consultative status with the Economic and Social Council of the United Nations and regularly represents people with disability in international human rights monitoring mechanisms. 
We note that the Committee’s Follow-up Procedure focuses primarily on mandatory immigration detention (para 28), conditions of detention (para 32) and juvenile justice (para 38). This submission will address disability-related aspects of immigration detention and juvenile justice. It will also raise concerns about the indefinite detention of people with disability and Australia’s failure to properly implement the Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT). 



This submission is endorsed by:
· National Ethnic Disability Alliance
· Children and Young People with Disability Australia
· Disability Advocacy Network Australia 
We note that many of the issues raised in this submission disproportionately impact First Nations Peoples with disability. We are aware that our colleagues, the First Peoples Disability Network, is making a submission to the Committee’s follow-up procedure and have therefore discussed disability issues more generally in this submission.  
Mandatory immigration detention (para 28)
PWDA remains concerned about the treatment of people with disability in immigration detention. The Refugee Council of Australia has reported that both onshore and offshore immigration detention facilities are not accessible for people with physical disability.[footnoteRef:1] It is also well documented that immigration detention can exacerbate and cause psychosocial disability.[footnoteRef:2] Placing people with disability in immigration detention can lead to breaches of our rights contained in the Convention on the Rights of Persons with Disabilities (CRPD).   [1:  Refugee Council of Australia (2022) People with disability in immigration detention, submission to the Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, accessed 23 August 2023.   ]  [2:  Ibid. ] 

In terms of recent developments, we wish to draw the Committee’s attention to the Australian Human Rights Commission’s June 2023 report, The Use of Hotels as Alternative Places of Detention (APODs).[footnoteRef:3] The Commission found that serious human rights breaches occur in hotel APODs, including: [3:  Lorraine Finlay and Steven Caruana (2023) The use of hotels as alternative places of detention (APODs), Australian Human Rights Commission, Australian Government, accessed 23 August 2023.] 

difficulties accessing appropriate and timely medical care 
mental health impacts that exacerbate pre-existing trauma 
lack of freedom of movement; and
insufficient access to fresh air, exercise and outdoor areas.
People with disability suffer disproportionately from these breaches and should not be held in hotel APODs. 
Recommendation 1
Given the inappropriateness of both onshore and offshore detention facilities for people with disability, we reiterate the Refugee Council of Australia’s recommendations to the soon-to-conclude Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (the Disability Royal Commission), that: 
· The Government must limit the detention of people with disability as a measure of absolute last resort and place this group in community alternatives to closed detention; and

· The Government must not place anyone, particularly people with disability, in non-purpose built APODs.[footnoteRef:4]  [4:  Refugee Council of Australia (n 1). ] 

Juvenile justice (para 38)
Despite the Committee’s concluding observations, Australia has not taken urgent and effective reform to address the incarceration of children and young people, including children and young people with disability. 
Children and young people with disability continue to be incarcerated at shocking rates. A staggering nine out of ten children and young people detained in Western Australia’s Banksia Hill Detention Centre have at least one form of neurodevelopmental disability.[footnoteRef:5] Instead of helping these children and young people access support, governments continue to imprison them, where they are subject to harmful practices, including solitary confinement. [5:  Bower C et al (2018) ‘Fetal alcohol spectrum disorder and youth justice: a prevalence study among young people sentenced to detention in Western Australia’, BMJ Open, 8(1), accessed 23 August 2023.] 

Unfortunately, solitary confinement of children and young people with disability remains prevalent in Australia. We wish to draw the Committee’s attention to the recent reports of this practice:  
A First Nations adolescent with an intellectual disability was placed in solitary confinement for more than 500 days over a 744 day period.[footnoteRef:6] Prison authorities conceded he was subjected to solitary confinement due to staff shortages.[footnoteRef:7]  [6:  Sharma K (3 July 2023) ‘Australian teen locked in solitary confinement for 500 days: end ‘cruel, inhuman’ isolation of youth, people with disabilities’, Human Rights Watch, accessed 23 August 2023.  ]  [7:  Ibid. ] 

A 13-year-old Queensland boy with developmental disability was confined to his cell for 20 hours per day for 78 days.[footnoteRef:8]  [8:  Housden T (15 March 2023) ‘Australian boy, 13, spent six weeks in solitary confinement’, BBC, accessed 23 August 2023. ] 

An autistic girl was locked in solitary confinement for over 7 months when she was around 13 years of age. It is alleged that she was forced into solitary confinement because her autism caused her to be reactive to disciplinary policies.[footnoteRef:9]  [9:  Trigger R (13 January 2023) ‘Banksia Hill class action alleges girl with severe autism ‘treated like dog’ at WA detention centre’, ABC News, accessed 23 August 2023.  ] 

Recommendation 2
We call on Australia to:
· End the practice of solitary confinement for all children, particularly children with disability; and
Ensure youth justice detention centre staff are trained in disability-awareness and provided with the tools to provide support, rather than punishment, to people with disability. 
Indefinite detention (para 40)
Although not included in the follow-up concluding observations, we wish to highlight our concern regarding the indefinite detention of people with disability. 
In Australia, people who are deemed ‘unfit to stand trial’ can be detained indefinitely in a prison or forensic disability closed centre for treatment purposes.[footnoteRef:10] It is estimated that over 1,000 Australians with cognitive disability are detained indefinitely each year.[footnoteRef:11] We are not satisfied that the Australian Government has explored alternative options to its indefinite detention regime.  [10:  Baldry E (17 February 2021) ‘Over 1,000 Australians with cognitive disability are detained indefinitely each year. This shameful practice needs to stop’, The Conversation, accessed 23 August 2023. ]  [11:  Baldry E (n 1). ] 

Recommendation 3
We call on Australia to commission co-designed research to explore viable and CRPD-compliant alternatives to indefinite detention for people with disability, as a pathway to ending the indefinite detention of people with disability.
OPCAT implementation (para 42) 
The above issues could be improved with proper implementation of OPCAT. 
As the Committee is aware, Australia has failed to fully implement its OPCAT obligations. In addition to this general lack of progress, we are concerned that the Government is prioritising the inspection of ‘primary places of detention’, such as prisons, as opposed to ‘secondary places of detention’, including disability group homes and aged care homes. 
We are not aware of any statistics indicating that torture and mistreatment are more prevalent in primary places of detention. To the contrary, Australia’s ongoing Disability Royal Commission and the Royal Commission into Aged Care Quality and Safety that ended in 2021, have revealed the pervasive extent of violence and abuse in group homes and aged care homes.[footnoteRef:12]  [12:  Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability (Disability Royal Commission) (30 September 2020) ‘Group homes still places of abuse and violence for people with disability’, Disability Royal Commission News & Events, accessed 23 August 2023; Royal Commission into Aged Care Quality and Safety (Aged Care Royal Commission) (2020) Experimental estimates of the prevalence of elder abuse in Australian aged care facilities, Aged Care Royal Commission, Australian Government, accessed 23 August 2023.  ] 

For example, in 2019-2020, residential aged care services reported 5,718 allegations of assault under mandatory reporting requirements, with another study identifying a further 27,000-39,000 alleged assaults that were resident-to-resident incidents.[footnoteRef:13] If the goal is to prevent torture and mistreatment, we must go to the places where these crimes are occurring, rather than basing priorities on traditional notions of ‘places of detention’.   [13:  Aged Care Royal Commission (2021) Final report: Care, dignity and respect, Aged Care Royal Commission, Australian Government, accessed 23 August 2023. ] 

Recommendation 4
We call on the Australian and state and territory governments to:
Urgently implement the OPCAT, including by passing the appropriate legislation in each state and territory and ensuring that each National Preventative Mechanism is appropriately funded.  
Prioritise disability group homes and aged care home inspections in implementing OPCAT.
Should you wish to discuss this letter further, please contact Mx Giancarlo de Vera, Senior Manager of Policy, on +61 413 135 731 or via email at giancarlod@pwd.org.au.  
Yours sincerely



Carolyn Hodge
Acting Chief Executive Officer
People with Disability Australia
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