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[bookmark: _Toc17221485]Introduction
By this submission, the umbrella organisation of Swiss organisations for persons with disabilities Inclusion Handicap (IH) would like to support the UN Committee on the Rights of Persons with Disabilities in drawing up the "List of Issues" for the review of Switzerland’s initial report (ISR). 
[bookmark: _Ref477516535]IH is committed to the approx. 1.6 million persons with disabilities – 892,000 women, 618,000 men and approx. 150,000 children – living in Switzerland. It works towards achieving an inclusive society that guarantees full and autonomous participation in social life for these persons. 22 organisations are members of Inclusion Handicap: 
ASPr-SVG (Schweizerische Vereinigung der Gelähmten ι Polio.ch) [Swiss Association of Paralysed Persons]
Asrimm (Association Suisse Romande Intervenant contre les Maladies neuro-Musculaires) ) [Swiss Association against Neuro-Muscular Diseases]
Autismus Schweiz [Autism Switzerland]
FRAGILE Schweiz (Für Menschen mit Hirnverletzung und Angehörige) [For persons with a brain injury and their relatives] 
GELIKO (Schweizerische Gesundheitsligen-Konferenz) [Swiss National Conference of Health Leagues]
inclusione andicap ticino [Ticino handicap inclusion]
insieme Schweiz
PluSport 
Pro audito 
Procap
Pro Infirmis
Pro Mente Sana
Schweizerische Multiple Sklerose Gesellschaft [Swiss Society for Multiple Sclerosis]
Schweizerische Parkinsonvereinigung [Swiss Parkinson Association]
Schweizerischer Blindenbund [Swiss Federation for the Blind]
Schweizerischer Blinden- und Sehbehindertenverband SBV [Swiss Association for the Blind and Partially Sighted] 
Schweizerischer Gehörlosenbund SGB [Swiss Federation of the Deaf]
Schweizerischer Zentralverein für das Blindenwesen SZB [Swiss Central Association for the Blind]
Schweizer Paraplegiker-Vereinigung SPV [Swiss Paraplegics Association]
Schweizerische Stiftung für das cerebral gelähmte Kind [Swiss Foundation for Children with Cerebral Palsy]
Sonos (Schweiz. Verband für Gehörlosen- und Hörgeschädigten) [Swiss Association for the Deaf and Hearing Impaired]
Verband Dyslexie Schweiz [Association Dyslexia Switzerland]
Vereinigung Cerebral Schweiz [Association Cerebral Switzerland]

Inclusion Handicap will also submit a comprehensive alternative report to the CRPD Committee at a later stage. 
[bookmark: _Toc17221486]General assessment 
[bookmark: _Ref477517273]During the course of the ratification procedure, the federal government took the view that Switzerland already largely complied with the requirements of the Convention.[endnoteRef:1] In asserting this, it considerably underestimated the far-reaching and comprehensive obligations under the CRPD as well as the resulting challenges for Switzerland.  [1:  Botschaft des Bundesrates zur Genehmigung des Übereinkommens vom 13. Dezember 2006 über die Rechte von Menschen mit Behinderungen vom 19. Dezember 2012 [Federal Council Dispatch of 19 December 2012 on the Approval of the Convention on the Rights of Persons with Disabilities of 13 December 2006], Federal Gazette 2013 601, 602 (french version). See also in this regard Erster Bericht der Schweizer Regierung über die Umsetzung des Übereinkommens über die Rechte der Menschen mit Behinderungen vom 29. Juni 2016 [Initial Report of the Swiss Government of 29 June 2016 on the Implementation of the Convention on the Rights of Persons with Disabilities, margin no. 6].] 

[bookmark: _Ref477517014]Whilst Switzerland has a good foundation, with its Federal Constitution along with its laws on social insurance as well as equality for persons with disabilities, which to some extent enable it to comply with the CRPD requirements, the principles enshrined in Articles 1-4 CRPD have not been rigorously embraced and implemented either at the federal or at the cantonal and municipal level. Practical experience at federal, cantonal and municipal level indicates that there are serious shortcomings, both within the law and in its implementation.[endnoteRef:2] This is not made sufficiently clear in Switzerland's ISR; in contrast with the account provided in its introduction, this report does not provide "a picture of the actual situation concerning the protection of the rights of persons with disabilities that goes beyond a description of the legal system and the law".[endnoteRef:3]  [2:  In relation to the Behindertengleichstellungsgesetz (BehiG; SR 151.3) [Swiss Disability Discrimination Act (DDA; SR 151.3)] this is confirmed by the results of an assessment published in 2015 (only available in German): THERES EGGER, HEIDI STUTZ, JOLANDA JÄGGI, LIVIA BANNWART AND THOMAS OESCH (BASS), TAREK NAGUIB AND KURT PÄRLI (ZHAW), Evaluation des Bundesgesetzes über die Beseitigung von Benachteiligungen von Menschen mit Behinderungen – BehiG, im Auftrag des Eidgenössischen Departements des Innern – Generalsekretariat GS-EDI/Eidgenössisches Büro für die Gleichstellung von Menschen mit Behinderungen EBGB [Assessment of the Swiss Federal Act on the Elimination of Discrimination against Persons with Disabilities – DDA, commissioned by the Federal Department of Home Affairs – General Secretariat GS-FDHA/Federal Bureau for the Equality of Persons with Disabilities FBED], Bern, August 2015.]  [3:  Erster Bericht der Schweiz zur UNO-BRK 2016 [Initial Report of Switzerland concerning the UN CRPD 2016] (endnote 1), margin no. 2.] 

The most important shortcomings in a nutshell:
· Despite improvements over the last few years, there is still no comprehensive and coherent strategy for implementing the CRPD;
· No protection against employment discrimination in the private sector; no inclusive labour market (Articles 5, 27 CRPD);
· No inclusive education system, inter alia no inclusive vocational training system (Article 24 CRPD);
· Insufficient protection against discrimination of persons with disabilities through private entities (Articles 5 and 9 CRPD);
· Substitute decision-making system still in place (Article 12 CRPD); no plans yet to analyse the current federal legislation in light of the CRPD and align with it; No living in the community with equal choices for lots of persons with disabilities, especially for persons with psychosocial and intellectual disabilities (Article 19 CRPD), inter alia restriction of the choice of place of residence and living arrangement, despite some progressive measures in the federal legislation.
[bookmark: _Toc17221487]General provisions of the Convention: Articles 1-4 CRPD
Lack of a strategy
[bookmark: _Ref15242908]On 9 May 2018, the Federal Council approved a report on the national "Disability Policy".[endnoteRef:4] As regards priorities for the period 2018 – 2021, the report focuses on promoting coordination at federal level and cooperation between the federal government and the cantons, "providing an impetus" in three priority areas (the programme "Equality and Work"; the programme "Living Independently"; accessibility and digitalisation) as well as the preparation of a country report and the conduct of monitoring. At the institutional level, new bodies have been created in order to ensure coordination at federal level and between the federal government and the cantons.[endnoteRef:5]  [4:  Bericht des Bundesrates vom 09. 05. 2018, Behindertenpolitik [Report of the Federal Council of 9 May 2018, Disability Policy], available at https://www.edi.admin.ch/edi/de/home/fachstellen/ebgb/politique-nationale-du-handicap.html. ]  [5:  See further the Disability Policy Report (endnote 4), p. 40 et seq.] 

[bookmark: _Ref16520407]The Canton of Basel-Stadt was the first canton in Switzerland to review its legislation systematically for compatibility with the CRPD. As a result, in September 2019 the Basel-Stadt Parliament will decide on establishing a new legal basis for implementing the CRPD in the Canton (new Act on the Rights of Disabled Persons and adaptation of special legislation).[endnoteRef:6] The Canton of Zurich has analysed its legislation in light of the CRPD and created a new coordination body. It will draw up an action plan for implementing the Convention.[endnoteRef:7] [6:  See: https://www.staatskanzlei.bs.ch/nm/2019-kantonales-gesetz-ueber-die-rechte-von-menschen-mit-behinderungen-geht-an-den-grossen-rat-rr.html ]  [7:  See: https://sozialamt.zh.ch/internet/sicherheitsdirektion/sozialamt/de/behindertenrechte.html und https://sozialamt.zh.ch/internet/sicherheitsdirektion/sozialamt/de/behindertenrechte/koordinationsstelle.html. ] 

Despite these new and by all means positive developments at federal and – albeit still very isolated – cantonal level, Switzerland still does not by any means have a comprehensive policy for persons with disabilities[endnoteRef:8] nor a comprehensive plan for implementing the CRPD obligations. Its "disability policy" continues to be based largely on a medical understanding of disability that is focused on deficits. As a result, disability as an issue is addressed on both a substantive and an institutional level primarily through social policy and benefits, and in particular using the instrument of social insurance. The concept of inclusion has not been systematically embraced and implemented at federal, cantonal or municipal level, or indeed by organisations and institutions for persons with disabilities. [8:  Calls were already being made in 2013 for Switzerland to create a coherent disability policy: Lohr Postulate of 13 December 2013, 13.4245: https://www.parlament.ch/en/ratsbetrieb/suche-curia-vista/geschaeft?AffairId=20134245.] 

Therefore, what Switzerland is still completely lacking is a comprehensive and coherent strategy for implementing the CRPD that: 
ensures compliance with CRPD obligations and gives effect to it in the form of a concrete action plan with clear and demonstrable targets at all levels of society; 
reviews existing laws and policies that have an impact on the lives of persons with disabilities in all areas, and where required corrects or supplements them, or improves coordination between them; 
puts in place mechanisms to enable it to be implemented rigorously at all levels of society, as well as to ensure regular independent reviews (see further Article 33). 
One consequence of this is, for instance, that Switzerland is not fully complying with its obligations under Article 4(1)(a)-(c) CRPD. Although the Swiss Federal Constitution has required since it came into force in 2000 that both federal and cantonal lawmakers must take action to eradicate any disadvantages suffered by persons with disabilities (Article 8(4) Cst.), nevertheless most laws and political strategies are enacted and revised at all levels without any involvement of persons with disabilities and without any consideration for their concerns and needs.[endnoteRef:9]  [9:  Cf. DDA Assessment (endnote 2), p. 381.] 

Optional Protocol to the CRPD not ratified
Switzerland has long been aware of the significance of complaints procedures before UN human rights treaty bodies for the actual enforcement of human rights. It therefore recognises the competence to examine individual complaints of the Committee against Torture, the Committee on the Elimination of Racial Discrimination, the Committee on the Elimination of Discrimination against Women and the Committee on the Rights of the Child.[endnoteRef:10] Nevertheless, at the beginning of 2018, Switzerland again rejected the ratification of the Optional Protocol to the CRPD in the context of UPR recommendations, at least provisionally.[endnoteRef:11]  [10:  See: https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?CountryID=169&Lang=EN.]  [11:  Switzerland rejected the recommendations concerning ratification of the Optional Protocol within the framework of the Universal Periodic Review 2017 (147.1 and 147.2, UN Doc. A/HRC/37/12 of 29.12.2017) on the following grounds (see UN Doc. A/HRC/22/11/Add.1, p. 3):
„Switzerland ratifies human rights instruments which provide for individual communications to human rights treaty bodies on condition that experience exists with the instrument in question. Thus, the initial report, submitted in June 2016 by the Committee on the Rights of Persons with Disabilities, requires consideration prior to ratification of the Optional Protocol. Such consideration has not yet been scheduled.“] 

This means that the Federal Supreme Court has the final say on complaints that are based on CRPD guarantees and object to their violation. Precisely because the Federal Supreme Court has until now held that economic, cultural and political rights under the International Covenant on Economic, Social and Cultural Rights are not directly justiciable, there is a risk that only limited consideration will be given to the CRPD within judicial proceedings.
The concept of disability
[bookmark: _Ref477512552]The Federal Constitution[endnoteRef:12] contains not only the term disability in Article 8(2) and (4) but also the term "invalidity"[endnoteRef:13] (Article 41(2)), which is still entirely based on a medical understanding of disability that is focused on deficits. The law still uses the term "helplessness allowance"[endnoteRef:14] in relation to persons with disabilities.  [12:  Bundesverfassung der Schweizerischen Eidgenossenschaft vom 18. April 1999 (BV; SR 101) [Federal Constitution of the Swiss Confederation of 18 April 1999 (Cst; SR 101)].]  [13:  Within Swiss law the terms disability and invalidity only partially overlap with each other. ]  [14:  Article 43bis Bundesgesetz vom 20. Dezember 1946 über die Alters- und Hinterlassenenversicherung (AHVG; SR 831.10) [Swiss Federal Act of 20 December 1946 on Old-Age and Survivors Insurance (OASIA; SR 831.10)].] 

· When will the federal government and the cantons present a comprehensive national action plan that obliges all relevant actors to take action to implement all provisions of the UN CRPD, including the establishment of a time-scale for their implementation as well as parameters for assessing their efficacy (including both indicators and ongoing monitoring)? 
· When will legislation and policies be devised in order to ensure equality for persons with disabilities in all cantons in which initiatives to achieve this have still not been initiated? 
· How do the federal government and the cantons intend to ensure that strict consideration is given to the requirements of the CRPD within their legislative procedures? What instruments for enabling participation by civil society do they envisage? Please describe in particular to what extent the instrument of consultation and its implementation in practice comply with the requirements of Article 4(3) CRPD. 
· When and how will the federal government address the issue of ratifying the Optional Protocol to the CRPD?
· When and how does Switzerland intend to eradicate the terms invalidity and helplessness from Swiss law and to replace them with terminology that is more in keeping with CRPD requirements?
[bookmark: _Ref482619683][bookmark: _Toc17221488]Specific rights
[bookmark: _Ref17062101][bookmark: _Ref17062267][bookmark: _Toc17221489]Article 5 – Equality and non-discrimination 
[bookmark: _Ref15323128][bookmark: _Ref17127154]Both the assessment of the 2015 Disability Discrimination Act (DDA)[endnoteRef:15] and the SCHR study on access to justice in cases involving discrimination[endnoteRef:16] conclude that in Switzerland there is broadly speaking no solid protection for persons with disabilities against discrimination by private persons. There are serious shortcomings in the area of private law employment relations, to which the DDA is not even applicable (see further the assessment of the implementation of Article 27 CRPD), and for publicly accessible services offered by private entities (Article 6 DDA). The situation has been further exacerbated by the ECHR in its judgment Glaisen v. Switzerland of 18 July 2019[endnoteRef:17] in an obiter dictum essentially upholding Article 6 DDA as well as the case law of the Federal Supreme Court (see overall also the assessment of the implementation of Article 9 CRPD).  [15:  Cf. DDA Assessment (endnote 2), p. 271 et seq.]  [16:  Swiss Centre of Expertise in Human Rights (SCHR), Access to Justice in Cases involving Discrimination, Summary Report, edited by WALTER KÄLIN/RETO LOCHER, Bern 2015, https://www.skmr.ch/cms/upload/pdf/160526_etude_discrimination_rapport_synthese.pdf, Chapter II.4.6 and V.5, and IRENE GROHSMANN, Teilstudie 4: Behinderung – Juristische Analyse, https://www.skmr.ch/cms/upload/pdf/160526_Teilstudie_4_Behinderung_Juristische_Analyse.pdf, Kap. IV. Also: The Right to Protection against Discrimination, Report of the Federal Council of 25 May 2016 pursuant to the Naef Postulate 12.3543 of 14 June 2012,
https://www.ejpd.admin.ch/dam/data/bj/aktuell/news/2016/2016-05-25/ber-br-f.pdf, p. 11.]  [17:  Application no. 40477/13, margin no. 52 et seq.] 

The ISR in principle recognises the need for action in the area of private law. Reference is made to the drafting of the Disability Policy Report in Switzerland in which solutions to rectify this shortcoming are to be examined. However, the May 2018 "Disability Policy" report as well does not contain any measures whatsoever to enhance legal protection in the area of private sector employment and private sector services accessible to the public.
· In what form and over what timeframe will the federal government examine the measures recommended by the SCHR or present possible solutions and take steps to implement them? 
· How does the federal government intend to ensure that the discrimination term under Article 6 DDA is interpreted in a manner that is compatible with Articles 2 and 5 CRPD?[endnoteRef:18] In addition, how will the right of persons with disabilities to reasonable accommodations to eliminate discrimination be comprehensively guaranteed also within relations between private persons? [18:  The Fourth Periodic Report of Switzerland on the Implementation of the International Covenant on Economic, Social and Cultural Rights of 14 February 2018 concluded as follows (margin no. 42): "Since the self-standing prohibition on discrimination in the CRPD (Article 5(1)) is intended to apply to the legal system as a whole and is directly applicable, its clear formulation focused on a specific class of persons strengthens the rights of persons with disabilities in Switzerland. Assuming that a refusal to provide adequate facilities is equivalent to discrimination, it must in principle be assumed that protection against discrimination within the case law will be enhanced, in particular with reference to the previous practice of the Federal Supreme Court concerning duties associated with the prohibition on discrimination."] 

[bookmark: _Toc17221490]Article 6 – Women with disabilities
There has not been any further elaboration of the State’s obligation to take account of the specific needs of women with disabilities pursuant to Article 5(1) DDA. No follow-up has taken place either of the numerous concrete recommendations contained in a “learning package” on the equality of women with disabilities. Furthermore, neither the Federal Office for Gender Equality nor the Federal Office for the Equality of Persons with Disabilities have a clear and institutionalised mandate concerning the rights of women with disabilities. 
Women and girls with disabilities are confronted with particular challenges as regards their rights to social security, employment, health and freedom from violence as well as participation in political and public life. For example, 46% of women with disabilities have a full-time job compared to 81% of men with disabilities,[endnoteRef:19] and the former receive much lower levels of financial support for vocational training.[endnoteRef:20] They also have to combat a particularly large number of stereotypes. [19:  See https://www.bfs.admin.ch/bfsstatic/dam/assets/3962809/master.]  [20:  For instance, the difference for vocational training amounted to CHF 170 million per year (223 vs. 390 million; FSIO 2018). See Bundesamt für Sozialversicherungen BSV, IV-Statistik 2018, T3.2.5,  Mesures de réadaptation et mesures d’instruction AI en 2018, Montant de prestations par genre (not available online).] 

Which specific measures have the federal government and the cantons taken, since the entry into force of the Convention in order to enhance and ensure the autonomy of women with disabilities in a targeted manner, so that they can exercise all rights on an equal footing with all other persons?
Which specific measures to ensure the improved mainstreaming of their rights have the federal government and cantonal authorities adopted[endnoteRef:21], when will a federal office be given a specific mandate and the financial resources provided? [21:  See on this matter the Disability Policy Report (endnote 4), p. 38.] 

When and through what steps are the recommendations contained in the thematic dossier mentioned to be implemented? 
[bookmark: _Toc17221491]Article 7 – Children with disabilities
Since 2010, no separate statistics have been published at federal level on children with disabilities.[endnoteRef:22] However, figures for children and young persons under the age of 19 who are housed in residential institutions for persons with disabilities have been on the increase since 2012[endnoteRef:23] and appear to be disproportionately high.[endnoteRef:24] There is also practically no research on violence against children and young persons with disabilities.[endnoteRef:25] Other problem issues include a lack of participation, inclusive pre-school guidance, resources for early recognition and support, psychiatric and psycho-therapeutic care and the systematic adoption of pedagogical rather than pharmaceutical approaches to support children with ADHD.[endnoteRef:26] There are no policies for the systematic implementation of the rights of children with disabilities at either national[endnoteRef:27] or (inter-)cantonal level. [22:  For the most up-to-date available data, see Federal Statistical Office, demos newsletter no. 4 of 2010, Childern, https://www.bfs.admin.ch/bfs/en/home/statistics/economic-social-situation-population/equality-people-disabilities/disabilities.assetdetail.347521.html. Even the federal government recognises this serious shortcoming in its Disability Policy Report (endnote 4), p. 37 et seq.]  [23:  In 2015, 8,413 children and young persons with disabilities aged 0 – 19 were living in institutions for persons with disabilities whilst 1,896 were living in institutions for persons with psycho-social problems, see https://www.bfs.admin.ch/bfs/de/home/statistiken/wirtschaftliche-soziale-situation-bevoelkerung/gleichstellung-menschen-behinderungen/behinderungen.assetdetail.6526714.html. The vast majority were young persons aged between 15 and 19. In 2008, half of the children in institutions aged 0 – 14 had a intellectual disability demos newsletter, p. 6. ]  [24:  In 2012, there were estimated to be a total of around 150,000 children with disabilities aged 0 – 14 (no figures are however available on the numbers of young persons aged 14 – 18/19; cf. https://www.bfs.admin.ch/bfs/de/home/statistiken/wirtschaftliche-soziale-situation-bevoelkerung/gleichstellung-menschen-behinderungen/behinderungen.html.)]  [25:  Data on the sexual victimisation of 15-year-old (regular public) school pupils with physical disabilities were only collected in 2014, see KATRIN MUELLER-JOHNSON/MANUEL P. EISNER/INGRID OBSUTH, Sexual Victimization of Youth With a Physical Disability: An Examination of Prevalence Rates, and Risk and Protective Factors, in: Journal of Interpersonal Violence, 2014, p. 1–27, available at https://goo.gl/SFNbCO.]  [26:  For instance, the "FOKUS" advanced training programme for teaching staff in order to provide support during teaching to children with ADHD, which has had positive results, is still largely unknown. The federal government now intends to raise awareness regarding the programme, see BZ Basel of 16 January 2019, p. 4. Concerning "FOKUS", see MARKUS P. NEUENSCHWANDER/SARA BENINI, Schlussbericht für das Bundesamt für Gesundheit, FOKUS: Förderung von Kindern mit Verhaltensauffälligkeiten und Unaufmerksamkeit im Unterricht, 2016, p. 81, available at https://www.fhnw.ch/de/forschung-und-dienstleistungen/paedagogik/institut-forschung-und-entwicklung/zentrum-lernen-und-sozialisation/der-fokus-ansatz.]  [27:  See further the Disability Policy Report (endnote 4), p. 37 et seq. which specifically refers inter alia to the enhancement of federal disability insurance rehabilitation measures.] 

Please publish, as announced,[endnoteRef:28] more precise statistical information concerning children with disabilities, in particular also in residential institutions (including the reason,[endnoteRef:29] duration and form of residential care) and provide information concerning plans for ensuring a representative investigation of violence against children and young persons with disabilities in Switzerland throughout all areas of life (family/institution, school, education, recreation etc.)? [28:  Disability Policy Report (endnote 4), p. 38, stating that the publication of more comprehensive data is envisaged for 2019.]  [29:  The demos newsletter no. 4 of 2010 only concluded that the increase in numbers in line with age is attributable to the emergence or exacerbation of certain impairments over time during childhood, but also to other factors such as "the exhaustion of families and the increasing difficulties in providing support at home" (p. 6).] 

What specific measures have the federal government and cantonal authorities put in place in order to ensure the enhanced mainstreaming of concerns of children and young persons with disabilities throughout all areas of child and youth policy?[endnoteRef:30] [30:  For the efforts made in this area, see the Disability Policy Report (endnote 4), p. 37.] 

[bookmark: _Toc17221492]Article 8 – Awareness-raising 
The social stigmatisation of persons with disabilities has heightened somewhat in recent years; in particular psychosocial disabilities are in many cases taboo issues.[endnoteRef:31] Discrimination amongst the population is particularly apparent in relation to the right to self-determination, the choice of housing arrangements, education and founding a family for persons with intellectual and psychosocial disabilities as well as the right to inclusive schooling of children with intellectual disabilities and behavioural problems.[endnoteRef:32] Many persons with disabilities and their families are unaware of their rights, and also the authorities often do not have knowledge of the CRPD and a human rights-based approach.[endnoteRef:33] During the referendum on the monitoring of persons receiving social insurance (see Article 22 CRPD), cheap propaganda points were scored against "fraudulent insurance claimants", which significantly strengthened prejudices amongst the general public against persons with disabilities. [31:  DDA Assessment (endnote 2), p. 373.]  [32:  See the initial monitoring "Gesellschaft und Behinderung", 2016, https://www.proinfirmis.ch/fileadmin/pdf/Studien/170511_D_Teilhabe_Management_Summary.pdf.]  [33:  DDA Assessment (endnote 2), p. 375.] 

Which targeted campaigns are being planned by the federal government and cantonal authorities, in particular in favour of persons with intellectual and psychosocial disabilities, and which specific thematic campaigns about the receipt of social benefits to which they are legally entitled, the right to self-determination etc.?
In the media, particularly women with disabilities are often ignored[endnoteRef:34] or portrayed in a very limited range of roles. Which specific measures has Switzerland developed in order to eliminate discriminatory stereotypes in the media? [34:  For instance, as far as is apparent, women with disabilities were not mentioned at any point in the media reporting concerning the women's strike held on 14 June 2019, even though they were politically present at the events.] 

[bookmark: _Ref480545441][bookmark: _Toc17221493]Article 9 – Accessibility 
Buildings and facilities: Although the idea of ensuring accessibility is in general widely accepted,[endnoteRef:35] existing buildings and facilities are not subject to a requirement to ensure accessibility under Article 3(a) DDA unless and until they are renovated. In most cases, construction approval authorities (mostly at municipal level) lack the necessary specific expertise; compliance with Article 9 CRPD is not being systematically controlled as part of the construction approval process. Due to the high minimum threshold of more than 8 residential units specified in the DDA, in the area of residential housing the situation is critical.[endnoteRef:36]  [35:  Initial Report of Switzerland concerning the UN CRPD 2016 (endnote 1), margin no. 44.]  [36:  Evaluationsbericht des Behindertengleichstellungsgesetzes, Kurzfassung, Arbeitsgemeinschaft BASS/ZHAW, THERES EGGER/JOLANDA JÄGGI et al., 2015, available at: https://goo.gl/qxobgZ (visited on 4 August 2017), p. 14 et seq.] 

[bookmark: _Ref482960445]Public transport: Accessibility to public transport has improved since the DDA came into force in 2004. However, even the Disability Policy Report of 2018 still lacks an overall concept, coordinated according to a universal design, to ensure the provision of accessible public transport by the competent actors in this area. Both businesses and the authorities have largely failed to act during first 10 years of the DDA deadline periods (Article 22(2) DDA). The figures cited by the ISR in the area of public transport only reflect the reality as regards the implementation of Article 9 CRPD to a very limited extent.[endnoteRef:37] Estimates suggest for instance that more than 90% of bus stops in Switzerland are still inaccessible for persons with disabilities.[endnoteRef:38] [37:  Thus, more up-to-date figures show that in 2017 only 35% (as stated by the Federal Office of Transport in its media release of 11 May 2017, available at https://goo.gl/Lbhj9b) – and not 50% (Initial Report of Switzerland concerning the UN CRPD 2016 (endnote 1), margin no. 47) – of railway stations are accessible to persons with disabilities. The assertion that 80%-90% of communications systems and ticket vending facilities had been adjusted before the expiry of the relevant deadline in 2013 must be taken with a pinch of salt. This may only be the case, if at all, for rail travel. ]  [38:  Swiss television has also reported on the inadequate accommodation of bus stops in Switzerland, see the "Schweiz Aktuell" programme broadcast of 31 March 2017, available at https://goo.gl/rH5ISX and the "10vor10" programme broadcast of 11 May 2017, available at https://goo.gl/Kv1tnx.] 

[bookmark: _Ref480553601]Services: The protection guaranteed under the DDA against discrimination by private entities that offer publicly accessible services (including online services) is clearly inadequate.[endnoteRef:39] The portrayal of legal rights in this area in the ISR is incorrect:[endnoteRef:40] A private individual who takes court action due to discrimination can only obtain compensation of CHF 5,000.00. He/she cannot demand that the discriminatory treatment be stopped or eliminated (i.a. through reasonable accommodations). In such cases, organisations for persons with disabilities only have a claim to a declaration that discrimination has occurred (Article 9(3)(a) DDA). To date, an action brought under Article 6 DDA has only been successful on one occasion – in March 2017.[endnoteRef:41] In addition, the Federal Supreme Court has interpreted the concept of discrimination under Article 6 DDA and Article 2(2) EPDO narrowly. It has limited it to cases in which the disparagement or exclusion of a person with a disability is the aim, not simply where it is the result. In one case, in which a cinema refused access to a person in a wheelchair, the Federal Supreme Court held that there had been no discrimination. It held that it was understandable that, in the event of an accident, the cinema feared to be criticized for letting the person in a wheelchair in. Therefore, according to the Federal Supreme Court, the refusal of access could not be regarded as particularly shocking. It did not constitute an expression of a lack of tolerance and there was no intention to exclude wheelchair users.[endnoteRef:42] Although in its decision in Glaisen v. Switzerland of 18 July 2019, the ECHR did formally refer to the CRPD, its assessment of the legal situation and practice in relation to Article 8 ECHR cannot be reconciled with Articles 2, 5 and 9 CRPD.[endnoteRef:43]  [39:  See also the comments concerning Article 5 CRPD, p. Fehler! Textmarke nicht definiert. et seq.]  [40:  Initial Report of Switzerland concerning the UN CRPD 2016 (endnote 1), margin no. 50.]  [41:  See inter alia the article published on 21 March 2017 in the daily newspaper 24heures (in French) https://goo.gl/WROiZ8.]  [42:  SCD 138 I 475 consid. 3.3.1 and 3.3.2 p. 480 et seq. and concerning this matter MARKUS SCHEFER/ CAROLINE HESS-KLEIN, Behindertengleichstellungsrecht, Bern 2014, p. 298 et seq.]  [43:  Application no. 40477/13, margin no. 16, 47, 52 et seq.] 

How do the cantons and municipalities intend to ensure systematic monitoring of the implementation of Article 9 CRPD following the conclusion of construction work? 
What action are the Federal Bureau for the Equality of Persons with Disabilities FBED and the FOT taking in order to arrive at a coordinated overall concept to ensure the provision of accessible public transport in Switzerland by the competent actors? In particular: How is the federal government using its powers under Article 18(1) and (2) DDA in order to support the cantons and municipalities in upgrading bus stops throughout Switzerland as quickly as possible and in a coordinated manner?
Regarding the issue of services provided by private entities: see the questions concerning Article 5 CRPD.
[bookmark: _Toc17221494]Article 10 – Right to life 
It can be presumed that, in many cases, a finding that a child is disabled is the reason for the psychological distress of the expectant mother, and thus indirectly for a late abortion permitted under criminal law.[endnoteRef:44] However, no figures are currently available for the whole of Switzerland that provide any information concerning foetuses displaying a disability.[endnoteRef:45] It is not therefore possible to assess whether foetuses with a disability are disproportionately affected by this rule.  [44:  Initial Report of Switzerland concerning the UN CRPD 2016 (endnote 1), margin no. 53.]  [45:  CHRISTIAN SCHWARZENEGGER, Schwangerschaftsabbruch in der Spätphase – Kriminologische und rechtsdogmatische Perspektiven, in: Brigitte Tag (ed.), Lebensbeginn im Spiegel des Medizinrechts, Beiträge der 2. Tagung der Medizinrechtslehrerinnen und Medizinrechtslehrer 2010 in Zurich, Baden-Baden 2011, p. 151-185, p. 164.] 

When and how does the federal government intend to collect the data necessary in order to assess the compatibility of the criminal law provision on late abortions, as well as its implementation, with Article 10 CRPD? 
[bookmark: _Toc17221495]Article 11 – Situations of risk and humanitarian emergencies 
There is a need for action in relation to the issue of warnings to, the sounding of alarms for and the provision of information to persons with disabilities during disasters and emergencies, which is not made sufficiently clear in a preparatory federal report[endnoteRef:46] and, as far as is apparent, has been overlooked in the draft version of a new Federal Act on Civil Protection and Civil Defence. The most important emergency numbers are only reachable via phone, making them inaccessible to deaf and hard of hearing persons and those with a speech disability. There are also significant safety gaps regarding the aspect of accessible evacuations from road and railway tunnels.  [46:  See Bundesamt für Bevölkerungsschutz BABS, Bericht zur Zukunft der Alarmierungs- und Telekom-munikationssysteme für den Bevölkerungsschutz, 29 September 2017, https://www.newsd.admin.ch/newsd/message/attachments/50628.pdf. For cost reasons, the alerting via SMS and cell broadcasting (in addition to siren alarms and radio messages) is to be postponed for the time being (pp. 32 f.) despite awareness of the need for accessibility (pp. 15, 26). However, the development of the Alertswiss app is to be welcomed, https://www.alert.swiss/en/app.html.] 

As regards the issue of humanitarian aid, Inclusion Handicap refers in its entirety to the submission by the Swiss Coalition for the Rights of Persons with Disabilities in International Cooperation of 25 July 2019. 
Please state in which form precisely comprehensive protection for all persons with disabilities is to be guaranteed within the draft legislation currently pending as well as the amendment of the Ordinance on Issuing Warnings and Raising the Alarm, and what measures are to be taken to address safety gaps during evacuations. 
When will the federal government work in cooperation with the local authorities and the cantons to ensure next generation accessible emergency services following the Total Conversation principle, which ensure access for all persons in the widest range of situations?
[bookmark: _Ref478746393][bookmark: _Toc17221496]Article 12 – Equal recognition before the law
[bookmark: _Ref480299386]The exercice of civil rights can be restricted by official adult protection measures (Articles 388-439 SCC). Guardianship (Articles 390-425 SCC) applies in relation to a "state of weakness" on the part of an individual and a resulting inability to manage his or her own affairs, either fully or partially. According to the law, permanent states of weakness are due namely from a intellectual disability or a psychosocial disorder (Article 390(1)(1) SCC). Under the new law as well, the measures envisaged are heavily focused on substitute decision-making regimes.[endnoteRef:47] Thus, the guardianship with support function, which is purely supportive in nature, would not be an option in cases involving a lack of capacity of discernment or capacity to exercice the civil rights.[endnoteRef:48] When establishing whether a person lacks capacity of discernment, it is not considered whether the person may be capable of acting reasonably with support; capacity of discernment presupposes individual capabilities of the person himself or herself[endnoteRef:49] and is clearly focused on his or her wilful intention. Guardianship of general scope involves representation in relation to all matters, whilst guardianship with representative function involves partial – in some cases extensive – representative acts, and an advisory guardianship provides for a requirement of consent by the deputy. The exercice of civil rights is entirely lost in cases involving general guardianship, whilst in cases involving representative guardianship this is a possibility; in cases of guardianship based on cooperation, it is legally restricted.  [47:  However, the Federal Council Dispatch on the CRPD made the assumption that, following the revision of the law on guardianship, the shift in perspective required under the CRPD from substitute decision-making to supportive decision-making had been implemented within national law: Dispatch on the Approval of the UN CRPD (endnote 1), p. 630.]  [48:  On this position within the literature see WALTER BOENTE, Zürcher Kommentar Band I der Erwachsenenschutz, Die eigene Vorsorge und Massnahmen von Gesetzes wegen Art. 360-387 ZGB, 1st edition, Zurich/Basel/Geneva 2015: Vorbemerkungen zu Art. 360-373 ZGB, margin no. 144, referring to HELMUT HENKEL, Basler Kommentar Zivilgesetzbuch Band I Erwachsenenschutz, 5th edition, Zurich/St. Gallen 2014: Begleitbeistandschaft, Art. 393, margin no. 7.]  [49:  See BOENTE (endnote 48), Vorbemerkungen zu Art. 360-373 ZGB, margin no. 143.] 

The guardian performs the tasks in the interest of the individual concerned, although (only) taking account of his or her opinion and respecting his or her desires "where possible" (Article 406(1) SCC). This does not sufficiently guarantee that support will be based on the wishes and preferences of the individual concerned, rather than his or her "best interests".
In 2016 and 2017, around 18.5% and around 16.5%, respectively, of all instances of guardianship were guardianships of general scope. The clearly overwhelming majority were guardianships with representative function, whilst guardianships based on cooperation made up the smallest proportion.[endnoteRef:50]  [50:  See the figures published by the Conference of the Child and Adult Protection Authorities [Konferenz der Kinder- und Erwachsenenschutzbehörden, KOKES]: 14,210 (2016) / 13,014 (2017) general, 8,611 (2016) / 8,776 (2017) assistance, 58,718 (2016) / 64,418 (2017) representation and 1,572 (2016) / 1,716 (2017) advisory guardianships; available at https://www.kokes.ch/application/files/3215/3621/8542/KOKES-Statistik_Vergleich_2016-2017_Erwachsene.pdf. ] 

In its March 2017 report, the Federal Council already acknowledged the incompatibility of guardianships with representative function according to the practice of the Committee with Article 12 CRPD, and thus the expected recommendation of a revision of the law. Against this backdrop, the Federal Council stated that it would continue to pursue discussions at both national and international level and decide on the further course of action once any recommendations of the Committee had been presented.[endnoteRef:51] [51:  Report of the Federal Council of 29 March 2017, Erste Erfahrungen mit dem neuen Kindes- und Er-wachsenenschutzrecht: Bericht des Bundesrates in Erfüllung der Postulate 14.3776, 14.3891, 14.4113 und 15.3614, available at https://www.bj.admin.ch/dam/data/bj/gesellschaft/gesetzgebung/kesr/ber-br-d.pdf, p. 76 and 15.] 

When and how is the federal government planning to replace the system of substitute decision-making to supportive decision-making? Is the Federal Office of Justice working group established in May 2019 and charged with clarifying the need for legislative action in the area of child and adult protection law also considering how to align adult protection law with Article 12 CRPD?[endnoteRef:52] [52:  Media release of the Federal Office of Justice of 6 May 2019 concerning the establishment of the working group: https://www.admin.ch/gov/fr/accueil/documentation/communiques.msg-id-74922.html.] 

What specific action are the federal government and the cantons taking in order to create structures for supportive decision-making? How are they ensuring that the capacity of judgment and capacity to act of persons who arrive at decisions on the basis of supportive decision-making are recognised (including protection against abuse)?
How are the competent authorities ensuring that the opinions and wishes of the individuals concerned are consistently respected (not merely "where possible")?
Please provide details of the figures since 2016 for the guardianship with support function and provide an explanation. 
[bookmark: _Toc17221497]Article 13 – Access to justice 
According to the ISR, in Switzerland "non-discriminatory access to justice (…) is guaranteed to all (…), including persons with disabilities".[endnoteRef:53] However, the rules governing the procedural standing and eligibility to act as a witness of persons lacking capacity of discernment[endnoteRef:54] do not take account of the system of supportive decision-making required under Article 12 and 13 CRPD when assessing capacity of discernment.  [53:  Initial Report of Switzerland concerning the UN CRPD 2016 (endnote 1), margin no. 63.]  [54:  Initial Report of Switzerland concerning the UN CRPD 2016 (endnote 1), margin no. 64.] 

Administrative and judicial proceedings are de facto often not open to persons with disabilities. For instance, some court buildings have still not been made accessible and procedures have not been adjusted to take account of the needs of persons with disabilities, including language requirements (Braille, easy-to-read and sign language). 
Access to justice is associated with a significant financial risk in two areas of the law that are especially important for the implementation of the CRPD: In the area of disability equality law, claimants who are not entitled to claim legal aid or who do not benefit from free legal advice are required to pay the lawyers' fees of the opposing party in the event that their complaints are rejected.[endnoteRef:55] In contrast to other areas of social insurance law, claimants in federal disability insurance proceedings at first instance are in principle required to pay the costs. Applications for legal aid are often rejected on the grounds of allegedly lacking prospect of success; this is in spite of the fact that the individuals affected do not dispose of the necessary financial resources and the cases often involve highly complex issues. [55:  It is clear from a recent judgment of the Federal Administrative Court that this can be of existential significance even for organisations for persons with disabilities, which have standing to file complaints as associations. The complainant (Inclusion Handicap) was ordered to pay party costs of CHF 252,000. It had complained that the design of the 62 double-decker trains newly procured by the Swiss Federal Railways infringes the provisions of legislation on equality for persons with disabilities in 15 points and does not guarantee their autonomous access. The appeal is currently pending before the Federal Su-preme Court. See Judgment of the Federal Administrative Court Judgment A-359/2018 of 20 november 2018, https://www.bvger.ch/dam/bvger/de/dokumente/2018/11/Urteil%20A-359-2018.pdf.download.pdf/A-359-2018_WEB.pdf, and media release of Inclusion Handicap of 10 january 2019, Trains duplex grandes lignes des CFF: Recours porté devant le Tribunal fédéral, La loi exige des trains sans obstacles, 
https://www.inclusion-handicap.ch/admin/data/files/asset/file_fr/519/cp_trains-duplex_recours_v_1_0_08012018.pdf?lm=1547059831.] 

· When and how does the federal government plan to review the law on procedural standing and eligibility to act as a witness with reference to Articles 12 and 13 CRPD? How is it ensuring at present that the law is interpreted in a manner consistent with international law? 
Which legislative or other measures are currently being planned by the federal government and cantonal authorities in order to ensure accessibility within all facilities and procedures relevant in obtaining access to justice? 
How does the federal government plan to ensure that access to justice is not barred on financial grounds for those affected and for their organisations in the areas of social insurance and disability equality law?
[bookmark: _Toc17221498]Article 14 – Liberty and security of the person
[bookmark: _Ref450033249]Swiss law provides for measures that have significant touchpoints to Article 14 CRPD.[endnoteRef:56] In particular, the commitment of a person with a disability to a (psychiatric) institution against his or her wishes (Article 426(1) SCC) constitutes a serious invasion of that person's rights. No uniform statistics are kept in Switzerland as to how many commitments are ordered each year by the competent adult protection authorities and who is affected by these decisions. Even before the new law on adult protection came into force, in 2011 a study was carried out on behalf of the Federal Office of Public Health on the efficacy of legal protection in relation to involuntary commitment to psychiatric institutions in Switzerland.[endnoteRef:57] The study concluded that, compared with 15 EU countries, Switzerland has one of the highest rates of involuntary commitment to psychiatric institutions.[endnoteRef:58] The compatibility of the law on adult protection with Article 14 CRPD has not to date been examined by Switzerland.[endnoteRef:59]  [56:  Initial Report of Switzerland concerning the UN CRPD 2016 (endnote 1), margin no. 68-73.]  [57:  JÜRG GASSMANN, Wirksamkeit des Rechtsschutzes bei psychiatrischen Zwangseinweisungen in der Schweiz, expert report on behalf of the Federal Office of Public Health (FOPH), Winterthur 2011.]  [58:  GASSMANN (endnote 57), p. 27 et seq.]  [59:  An analysis carried out by the Swiss Centre of Expertise in Human Rights (SCHR) in June 2013 concluded that the new provisions of the Swiss Civil Code on care-related hospitalisation (CRH) and compulsory treatment "largely" comply with the requirements of the European Convention on Human Rights (ECHR). However, the SCHR criticises the fact that CRH may be ordered without a prior medical examination. The SCHR analysis is available at https://goo.gl/73ajgT.] 

With respect to any medical treatment provided during placement for care purposes, the physician is only obliged to take account of any patient medical directive (Article 433(3) CC) when treating a person lacking capacity of discernment, but not to comply with it.[endnoteRef:60] [60:  Cf. in contrast thereto Article 372(2) SCC.] 

Finally, there are also insufficient alternatives in order to avoid involuntary commitments. In many cantons and regions there are gaps within community-based and out-patient treatment.[endnoteRef:61]  [61:  GASSMANN (endnote 57).] 

When and how will the federal government review the compatibility of adult protection law with the requirements of Articles 12 and 14 CRPD, and adjust it as necessary? In the meantime, how will its interpretation in a manner consistent with international law be ensured?
Please provide details concerning commitment figures for each canton and explain any differences. 
Please state to what extent the National Commission for Protection against Torture (NKVF) has been charged with monitoring institutions in which persons are placed for care purposes as well as which resources are made available to it.
Please state what measures the federal government and the cantons are taking in order to further develop the care system, with the creation/expansion of an out-patient system of assistance based on voluntary acceptance[endnoteRef:62] available to individuals concerned in the vicinity of their municipality of residence. [62:  See for example the services offered by the Rheinleben Foundation in Basel-Stadt, available at https://www.rheinleben.ch/, which has the mission of improving the lives of persons with psychosocial impairments, in particular by providing care, guidance and support outside of psychiatric clinics and by incorporating such persons into a social environment.] 

[bookmark: _Toc15237205][bookmark: _Toc15252633][bookmark: _Toc17221499]Article 15 – Freedom from torture or cruel, inhuman or degrading treatment or punishment
The Human Research Act (HRA; Articles 21-31)[endnoteRef:63] allows for research involving "particularly vulnerable persons" subject to additional requirements. According to these rules, a research project involving persons lacking capacity of discernment may only be carried out if the adult, young person or child concerned does not visibly express opposition to the research intervention either verbally or by his or her behaviour (Articles 22(3)(b), 23(2)(b) and 24(1)(c) HRA).  [63:  Bundesgesetz vom 30. September 2011 über die Forschung am Menschen [Swiss Federal Act of 30 September 2011 on Research Involving Human Beings], SR 810.30.] 

The UN Committee against Torture is concerned at the distinctions drawn by the cantons in relation to access by persons in residential institutions to healthcare, including in particular by men and women with a psychosocial disability.[endnoteRef:64] It has criticised the solitary confinement of persons with a psychosocial disability as well as the lack of therapeutic options within secure facilities.  [64:  Committee against Torture, Concluding observations on the seventh periodic report of Switzerland, advance, unedited version, CAT/C/CHE/7, CAT/C/SR.1336 et 1339, 13 August 2015, available at https://documents-dds-ny.un.org/doc/UNDOC/GEN/G15/201/51/PDF/G1520151.pdf?OpenElement .] 

· How is the Federal Council ensuring that the implementation of the HRA is compatible with Articles 12, 15 and 17 CRPD? In particular: How is the call made by the Federal Council in its dispatch concerning the HRA that "less stringent requirements in terms of mental faculties or capacity for discernment should apply to a legally valid objection than to a legally valid consent" being acted upon in practice?[endnoteRef:65] [65:  Botschaft des Bundesrates zum Bundesgesetz über die Forschung am Menschen vom 21. Oktober 2009 [Dispatch of the Federal Council of 21 October 2009 concerning the Federal Act on Research Involving Human Beings], Federal Gazette 2009 8045, 8113.] 

· What measures have the federal government and cantonal authorities taken in response to the criticism by the UN Committee against Torture in relation to persons with a psychosocial disability? Has solitary confinement in secure facilities been prohibited for persons with a psychosocial disability? 
· Has the National Commission for Protection against Torture (NKVF)[endnoteRef:66] been expressly charged with monitoring compliance with Article 15 CRPD? What resources are available to the NKVF in this regard?  [66:  https://www.nkvf.admin.ch/nkvf/de/home/die-nkvf.html.] 

[bookmark: _Toc15237206][bookmark: _Toc15252634][bookmark: _Ref478727294][bookmark: _Ref479079506][bookmark: _Toc17221500]Article 16 – Freedom from exploitation, violence and abuse 
In Switzerland as in other countries, women, children and men with disabilities are subject to a higher risk of violence,[endnoteRef:67] in particular as a result of accommodation arrangements. In practice, there are problems above all in relation to violence within the provision of care, whether at home or in an institutional environment. The cantonal supervision of institutions described in the ISR does not take into account the CRPD. Rather, it focuses predominantly on issues related to hygiene and administration. [67:  See for instance the study on the situation of 15-year-old girls and boys with disabilities in Switzerland, conducted by KATRIN MUELLER-JOHNSON/MANUEL P. EISNER/INGRID OBSUTH, Sexual Victimization of Youth with a Physical Disability: An Examination of Prevalence Rates, and Risk and Protective Factors, in: Journal of Interpersonal Violence of 28 May 2014, available at https://goo.gl/JEkZ8D.] 

Many abuse counselling centres are not accessible for persons with disabilities. Moreover, accommodation (e.g. women's refuges) for and the services provided to victims of violence are not entirely accessible.[endnoteRef:68] [68:  On the lack of drop-in centres and specialist units for sexual violence that have specific expertise in relation to persons with disabilities as victims of violence, see CHRISTOPH URWYLER et al., Bestandesaufnahme der Anlauf- und Fachstellen sexuelle Gewalt: Bericht zuhanden des Auftraggebers (Arbeitsgruppe Charta Prävention), 2014, p. 42 et seq., available at https://goo.gl/hj4f9c.] 

Please cite current statistical data concerning violence against women and men with disabilities within private homes and in institutions. 
What measures are being taken by the federal government and cantonal authorities with the specific aim of reducing violence against women with disabilities?
Please state how the federal government and cantonal authorities are ensuring that state-financed protection services and counselling centres take account of the age, gender and disability of victims of violence.
[bookmark: _Toc17221501]Article 17 – Protecting the integrity of the person 
According to Article 434 of the Swiss Civil Code, during the course of placement for care purposes (PCP) under Articles 426-439 medical procedures may be carried out on persons with a "mental disorder" even without the consent of the individual involved. This may involve the provision of pharmaceuticals, compliance with a daily routine, discussions as well as forced feeding. Surgery is expressly excluded.[endnoteRef:69] The prerequisites are strictly regulated (Articles 433(1)-(3) and 434(1) SCC). [69:  Botschaft zur Änderung des Schweizerischen Zivilgesetzbuches (Erwachsenenschutz, Personenrecht und Kindesrecht) vom 28. Juni 2006 [Dispatch on the Amendment of the Swiss Civil Code (Adult Protection Law, Law of Persons and Law of Children) of 28 June 2006, Federal Gazette 6635, 6703]; available at https://goo.gl/AoDfam.] 

In addition, according to Article 378(1) SCC, women and men lacking capacity of discernment in relation to consent to out-patient or in-patient treatment may be represented by various persons.[endnoteRef:70]  [70:  Some criticism has been voiced within the legal literature: WALTER BOENTE, Zürcher Kommentar Band I der Erwachsenenschutz, Die eigene Vorsorge und Massnahmen von Gesetzes wegen Art. 360-387 ZGB, 1st edition, Zurich/Basel/Geneva 2015, Article 360 margin no. 210 and Article 378 margin no. 92 et seq.; DANIEL ROSCH, Article 426, margin no. 14a, in: Daniel Rosch/Andrea Büchler/Dominik Jakob (eds.), Das neue Erwachsenenschutzrecht: Einführung und Kommentar zu Art. 360ff. ZGB und VBVV, 2nd edition, Basel 2015.] 

In Switzerland, the sterilisation of women and men under the age of 18 is generally prohibited (Article 3(1) of the Swiss Sterilisation Act[endnoteRef:71]). If the individual concerned is over the age of 16 and permanently lacks capacity of discernment, sterilisation may be permitted in exceptional cases. The ISR mentions the cumulative prerequisites laid down by Article 7(2) of the Swiss Sterilisation Act and adds that "the wishes of the individual concerned (…) [must] be respected at all times. If a person who has previously consented to sterilisation objects to it shortly before the procedure, it may not be carried out."[endnoteRef:72] This statement should not be understood to mean that the Swiss Sterilisation Act prohibits sterilisation against the wishes of a person lacking capacity of discernment. On the contrary: In Switzerland, the wishes of a person lacking capacity of discernment are not legally relevant (see also our critical remarks to art. 12 CRPD).  [71:  Bundesgesetz vom 17. Dezember 2004 über Voraussetzungen und Verfahren bei Sterilisationen (Sterilisationsgesetz) [Swiss Federal Act of 17 December 2004 on the Prerequisites and Procedures Applicable to Sterilisations (Sterilisation Act)]; SR 211.111.1.]  [72:  Initial Report of Switzerland concerning the UN CRPD 2016 (endnote 1), margin no. 86.] 

According to Art. 7 (2) of the Federal Act on sterilization (SR 211.111.1), the sterilization of a person is exceptionally permitted regardless of her consent if that person is older than 16 years and considered “permanently incapable of judgement”, and if seven further cumulative requirements are met.
· Has there been an analysis of the compatibility of the provisions on compulsory medical treatment within PCP, compulsory treatment outside PCP and the sterilisation of women and men over the age of 16 who permanently lacking capacity of discernment with Article 12 und 17 CRPD? If so, what was the result? Is Switzerland intending to take in order to repeal Article 7 (2) of the Federal Act on sterilization?
If not, how is it being ensured that these provisions are interpreted and implemented in practice with reference to the requirements of international law? 
To what extent does the NKVF inspect institutions at which compulsory treatment is carried out? What financial resources are available to it in order to do so? 
What data does Switzerland have on compulsory medical treatment that also take account in particular of the criterion of disability?
[bookmark: _Ref479079093][bookmark: _Toc17221502]Article 18 – Liberty of movement and nationality
The ISR attributes the lack of liberty of movement of persons in institutional accommodation in Switzerland to a lack of available spaces at various institutions in the individual cantons.[endnoteRef:73] However, this disregards financial limitations: With respect to supplementary benefits (SB)[endnoteRef:74], the canton in which the individual concerned lived before first entering an institution remains responsible indefinitely. SB only cover the fees applicable to institutions in the relevant canton.[endnoteRef:75] However, if the person wishes to move to residential accommodation in another canton that is more expensive than the corresponding accommodation in the canton responsible, the "home canton" only covers the cost difference if it is not able itself to offer adequate accommodation. [73:  Initial Report of Switzerland concerning the UN CRPD 2016 (endnote 1), margin no. 88.]  [74:  Cf. Article 2(2) and Article 10(2) as well as Article 13 of the Bundesgesetzes vom 6. Oktober 2006 über Ergänzungsleistungen zur Alters-, Hinterlassenen- und Invalidenversicherung (ELG) [Swiss Federal Act of 6 October 2006 on Benefits Supplementary to the Old Age, Survivors’ and Disability Insurance (SBA)]; SR 831.30.]  [75:  Article 21 of the Bundesgesetz vom 6. Oktober 2006 über Ergänzungsleistungen zur Alters-, Hinterlassenen- und Invalidenversicherung (ELG) [Swiss Federal Act of 6 October 2006 on Benefits Supplementary to the Old Age, Survivors’ and Disability Insurance (SBA)]; SR 831.30.] 

Within the asylum process, persons with disabilities are confronted with barriers in terms of communication with the authorities as well as infrastructure (accommodation for asylum seekers). For instances, deaf asylum seekers do not always have access to signing peers and/or sign language interpreters, as well as possibilities to learn the local sign language, which is crucial for successful inclusion. Furthermore, deaf asylum seekers and asylum seekers with a hearing disability cannot claim accessibility aids such as hearing aids or prostheses, if their disability is pre-existing. In addition, families with children using a wheelchair have been housed in accommodations without accessible bathroom.
What measures are the federal government and cantonal authorities taking in order to guarantee freedom of domicile for persons with disabilities who live in institutions? In particular: What is being done to ensure coordination in the financing of residential accommodation between the individual cantons?
Please provide information concerning the accessibility status of accommodations for asylum seekers as well as the measures to ensure that asylum seekers with impaired mobility are placed exclusively in accommodations that are suitable for them. 
[bookmark: _Ref479169284][bookmark: _Ref479171356][bookmark: _Toc17221503]Article 19 – Living independently and being included in the community
At present, many persons, especially those with intellectual and psychosocial disabilities, do not have the same options as persons without disabilities with respect to how they wish to live, including in relation to home, work, recreation, social contacts etc. The statutory basis is focused in a one-sided manner on institutions as state-supported residential arrangements and this ties up funding.[endnoteRef:76] Since 2007, the number of persons with disabilities living in institutions has been steadily rising.[endnoteRef:77] The availability of alternative residential arrangements and affordable, accessible homes is highly restricted, and services are often not accessible. [76:  See Bundesgesetz über die Institutionen zur Förderung der Eingliederung von invaliden Personen [Swiss Federal Act on Institutions for the Rehabilitation of Persons with a Disability] (SR 831.26), which obliges the cantons to guarantee that persons on invalidity benefit resident within their territory have access to institutions that reasonably meet their needs (Article 2).]  [77:  In 2015 there were 44,308 (not including old-age homes), cf. https://www.bfs.admin.ch/bfsstatic/dam/assets/3962801/master. ] 

Existing support mechanisms do not meet the requirements of Article 19 CRPD. The federal assistance contribution (federal disability insurance) is structured in such a way that persons with a psychosocial or a intellectual disability are practically unable to access it.[endnoteRef:78] Close relatives are not recognised as care givers. In addition, on the whole the financing provided for assistance, aid equipment and care often does not cover the costs and does not meet the needs.  [78:  On the prerequisites for receiving a federal assistance contribution, see the Federal Disability Insurance information sheet, https://www.ahv-iv.ch/p/4.14.f.] 

In order to improve options, some cantons are shifting towards more flexible support mechanisms by making payments to individuals, rather than financing institutions and services. In a pilot project in the Canton of Bern, an independent body clarifies the support that is required at home and work, and on this basis pays out an annual budget for support services, which can then be freely chosen.[endnoteRef:79] Initial results point towards a major gain in self-determination and freedom of choice for participants with various disabilities. However, it is at present uncertain – as it also is in other cantons[endnoteRef:80] – whether, under its definitive configuration, the scheme will actually offer the necessary freedom of choice to all persons with disabilities, irrespective of the degree or type of disability.[endnoteRef:81]  [79:  Cf. https://www.participa.ch/fr/modele-bernois/projet-pilote/.]  [80:  There are for instance regulations stipulating that only an institution may be considered as residential accommodation for a person requiring a certain level of support.]  [81:  See further the media release of the Canton of Bern as well as the Cantonal Conference on Disabled Persons held in Bern on 15 July 2019, available at https://www.be.ch/portal/fr/index/mediencenter/medienmitteilungen.meldungNeu.html/portal/fr/meldungen/mm/2019/07/20190705_0940_das_konzept_zur_behindertenhilfeimkantonbernsteht and https://www.kbk.ch/news/berner-modell-kbk-wird-vorschlaege-vertieft-pruefen.html.] 

Within residential accommodation facilities, inadequacies have been found in terms of needs assessments tailored to the individual and with the aim of promoting participation, the guarantee of autonomy as well as participation both within and outside the institutional setting.[endnoteRef:82] The UN CRPD action plan of the institutions' sectoral associations contains inter alia recommendations in these areas.[endnoteRef:83] [82:  DANIEL OBERHOLZER/REGINA KLEMENZ/MATTHIAS WIDMER/CLAUDIA OBERHOLZER/MARION FLEISCH/INGO HAUSER, Subjekt- und teilhabebezogene Leistungsbemessung in der Behindertenhilfe, Schlussbericht 2014, available at https://irf.fhnw.ch/handle/11654/24877 .]  [83:  On the action plan see https://www.plandaction-cdph.ch/fr/, targets 14 to 17.] 

[bookmark: _Ref17197135]In June 2018, the body Nationaler Dialog Sozialpolitik [National Dialogue on Social Policy] approved a concept for a multiannual programme on "Living Independently".[endnoteRef:84] In five areas, there will be reporting on the status quo, a compilation of good practices and a determination of required actions. In November 2019, a decision will be made as to activities through 2021. [84:  Eidgenössisches Departement des Innern EDI, Programm „Selbstbestimmtes Leben“ (2018 – 2021), 22.06.2018, Konzept [Federal Department of Home Affairs FDHA, "Living Independently" programme (2018 – 2021), 22 June 2018, Concept], available at https://www.edi.admin.ch/dam/edi/fr/dokumente/gleichstellung/bericht/Konzept%20Programm%20Selbstbestimmtes%20Leben.pdf.download.pdf/Programme%20autonomie.pdf. ] 

To what extent are the federal authorities planning to review the compatibility of the Swiss Federal Act on Institutions for the Rehabilitation of Persons with a Disability [IFEG] with the principles contained in the General Comment on Article 19 CRPD?
Which strategies are the federal government and cantonal authorities pursuing in order to ensure the reciprocal coordination and development of their support mechanisms (including in particular support for assistance), and how in this regard are they ensuring the removal of barriers arising for beneficiaries as a result of differences between financing systems?
What action is being taken to ensure that there actually is comprehensive freedom of choice, coupled with permeability between out-patient and residential services, in terms of financial assistance to individuals for their (mutually independent) home, work, educational and recreational locations?
What measures are the federal government and cantonal authorities taking to promote the availability of needs-based out-patient support services?
What specific measures are being taken, and in which cantons, in order to achieve de-institutionalisation through the provision of active support to persons living in institutions in achieving autonomous living and working arrangements? 
To what extent are more comprehensive pilot projects to be implemented under the multiannual "Living Independently" programme, which then might lead to a change in the statutory and strategic basis?
[bookmark: _Ref478725236][bookmark: _Toc17221504]Article 21 – Freedom of expression and opinion, and access to information
[bookmark: _Ref15246547]According to the report of the Federal Council, the issue of "accessibility and digitalisation" is a particular focus of disability policy. [endnoteRef:85] Thus, the federal government recognises the central significance of the accessibility of information and communications technologies in order for persons with disabilities to participate in social life. However, many websites of public authorities (at federal, cantonal and municipal level) or subsidized companies are still not accessible, and are therefore not usable, or only usable in a limited fashion, for persons with disabilities. Although according to studies, the federal government does better in terms of accessibility than other levels of government, even its own websites fail to comply with the statutory requirements.[endnoteRef:86] For instance, information is not accessible in easy-to-read language and in sign language. Often, audio-based videos and files are not available in other formats or with subtitles. In addition, access to online information in PDF format is inadequate. Private companies’ websites as well are generally not designed to be accessible – and due to the insufficient protection under the DDA (see further Articles 5 and 9 CRPD), they are not required to make appropriate adjustments.  [85:  Disability Policy Report (endnote 4), p. 52 et seq.]  [86:  See further DUNGGA ANGELINA/WEISSENFELD KATINKA, Rapport d'évaluation plan d'action e-Accessibility 2015-2017 du 30 juin 2018, https://www.edi.admin.ch/dam/edi/fr/dokumente/gleichstellung/infomaterial/Evaluationsbericht%20Aktionsplan.pdf.download.pdf/Condons%C3%A9%20Plan%20d'action%20E-Accessibility%202015-2017.pdf, p. 4.] 

Many persons with disabilities are confronted with disadvantages when communicating directly with the authorities. For instance, decisions are issued which the persons with low vision or those who are blind to whom they apply are unable to understand without outside help. It is not uncommon for the costs of a sign language interpreter or a spoken word interpreter for a discussion with an authority to be refused to be covered. 
· Beyond its function as a role model:[endnoteRef:87] Is the federal government planning to make adjustments to the law (Article 6/Article 8(3) DDA) in order to ensure that private entities also are obliged to ensure access to their websites? Is ICT accessibility for persons with disabilities a prerequisite when awarding public contracts to private operators? [87:  See Disability Policy Report (endnote 4), p. 53. ] 

· Which cantons have embedded or substantiated their duty to ensure accessible communication with persons with disabilities in their laws? Are cantonal employees trained in accessible communication with persons with disabilities?
[bookmark: _Ref479079474][bookmark: _Toc17221505]Article 22 – Respect for privacy
In contrast to the assumption made by Switzerland in the Initial State Report,[endnoteRef:88] persons with disabilities have a particular need for protection in relation to respect for their privacy. This is the case especially for persons living in institutions. Furthermore, persons with disabilities must disclose (highly) personal data (data concerning income and assets, their housing arrangements and health etc.) when applying for benefits under social insurance law. In this regard it appears essential that only the data is collected that is actually required in order to be able to determine the entitlement to benefits and their amount.  [88:  Initial Report of Switzerland concerning the UN CRPD 2016 (endnote 1), margin no. 120 et seq.] 

A new provision in the Federal Act on the General Part of Social Insurance Law (German abbreviation: “ATSG”), Art. 43a ATSG, allows social insurance companies to monitor beneficiaries in the event of suspected insurance fraud. The legal basis created allows massive interference in the private sphere of those affected. For example, a person should not only be able to be observed if he or she is in generally accessible places, but also if suspects are in their private rooms, provided these can be seen from a public place. The norm created also violates principles of the rule of law. For example, no judicial decision is required for image and sound recordings. Insurance companies can order such recordings on their own initiative. The referendum against this legal basis was rejected by the population on 25 November 2018 with 64.7% of the votes.
· How do the federal government and the cantons ensure that specific consideration is given to the particular risk of human rights violations when collecting and processing data in relation to disability?
[bookmark: _Ref479165457][bookmark: _Toc17221506]Article 24 – Education 
[bookmark: _Ref17190979]Contrary to the assertions of the Federal Council,[endnoteRef:89] the legal basis and strategies for ensuring an inclusive education system at all levels pursuant to Article 24 CRPD have not been put in place either at national (cf. Swiss Federal Constitution, DDA and 2018 Disability Policy Report) or at (inter-)cantonal level (see Special Pedagogy Concordat[endnoteRef:90], cantonal law on schools and cantonal special pedagogy concepts[endnoteRef:91]), as called for by the Committee during its investigation of Spain (UN doc. CRPD/C/20/3) in General Comment no. 4 and in its concluding remarks. The federal government takes the view that it does not have competence with respect to integration in compulsory schooling (primary school) and also refrains from "measures to support the cantons".[endnoteRef:92] Despite the approval of UPR recommendations on inclusive education,[endnoteRef:93] to date no systematic, far-reaching, structural changes towards an inclusive schooling system have been made in the area of so-called integrated schooling, there is a serious shortage of resources and personnel, and many integrated schooling initiatives have fallen victim to rigid cost-cutting measures.[endnoteRef:94]  [89:  See currently the answer of the Federal Council to the question put by Thomas Ammann 18.4116 of 29 November 2018, school integration of children with intellectual disabilities, Section 2, available at https://www.parlament.ch/en/ratsbetrieb/suche-curia-vista/geschaeft?AffairId=20184116.]  [90:  This only provides for a conditional preference in favour of integration versus separation, cf. the wording of Article 2(b): "integrative solutions are to be preferred over separation solutions, taking account of the welfare and developmental possibilities of the child or young person and also taking account of the schooling environment and organisation."]  [91:  Available at https://www.csps.ch/fr/themes-de-la-pedagogie-specialisee/cadre-legal-et-financier/concepts-cantonaux.]  [92:  Answer of the Federal Council to the question put by Thomas Ammann 18.4116 of 29 November 2018, Section 4.]  [93:  See the recommendations to it supported by Switzerland within the UPR Switzerland 2017, UN doc. A/HRC/WG.6/28/L.7, paras. 146.105 – 146.107 and 146.71.]  [94:  See for example in the canton of Berne: Berner Zeitung vom 25. Oktober 2017, Berufsverband Bildung warnt vor Sparmassnahmen, https://www.bernerzeitung.ch/region/kanton-bern/berufsverband-bildung-warnt-vor-sparmassnahmen/story/31327005 .] 

Based on the results of a so-called standardised clarification process,[endnoteRef:95] in numerous cantons, the school authorities decide on any additional resources as well as the "main support location" for the children concerned; in particular those with a intellectual disability, autistic spectrum disorders and psychosocial disabilities are still regularly channelled into separate education at special schools, either at the time of decision or at a later stage (annual decision review).[endnoteRef:96] Within integrative settings children/young persons with disabilities are frequently separated in the classroom, and the necessary individual professional support is not systematically assured, including during the transition to vocational training.[endnoteRef:97] Appropriate accommodations (including in particular the so-called disadvantage compensation) or their financing are frequently refused at all levels of the education system. In addition, there is a lack of accessible teaching resources. [95:  See http://www.edk.ch/dyn/28067.php. However, even in the 16 cantons that have acceded to the Special Pedagogy Concordat, the procedure is not applied to all schooling decisions. Furthermore, the procedure does not appear to be unproblematic in terms of content.]  [96:  The federal government even lists the special schools and small classes as schooling locations before the regular classes, see Disability Policy Report (endnote 4), p. 24. "For the purpose of interpreting Article 24 UN CRPD", it refers to the DDA and to the basic preference in favour of integration and its conditions; ibid. (only in German version), p. 26. Regarding the latter, see also endnote 90.]  [97:  See Federal Supreme Court Judgment 141 I 9 of 4 December 2014 (in particular recital 4). The canton refused to pay the total cost of personal assistance to integrate a child with Asperger autism into mainstream school. The Federal Supreme Court approved the appeal.] 

Within both regular and special schools, the provision of support to children/young persons with a intellectual disability is often regarded as inadequate by parents, in particular with regard to cognitive learning goals. Their constitutional right to sufficient special schooling through their 20th year of age at the latest is often curtailed.[endnoteRef:98] Deaf children are more often than not educated by teachers not able to sign, resulting in lower than average reading and writing skills. [98:  Cantonal concepts and practices still point towards an understanding (such as e.g. the concept of special schooling in the Canton of Zurich of 2012, https://vsa.zh.ch/internet/bildungsdirektion/vsa/de/schulbetrieb_und_unterricht/sonderpaedagogisches0/sonderschulung/_jcr_content/contentPar/downloadlist_0/downloaditems/48_1352908055613.spooler.download.1392196475459.pdf/hr_sonderschulung.pdf , p. 17) under which education is considered to be sufficient if it enables the individual concerned to perform work in a segregated workplace setting. In judgment 2C_927/2017 of 29 October 2018, the Federal Supreme Court considered the official decision to terminate the schooling of a young woman with disability before she completed the age of 20 to be discriminatory.] 

There is statistical evidence of the low numbers of completion of education at secondary level II or higher achieved by persons with disabilities.[endnoteRef:99] There is a lack of meaningful statistics on the schooling of children/young persons with disabilities throughout Switzerland. It is clear that the proportion of compulsory schooling taking place in segregated settings varies from canton to canton. In the canton of Berne, for example, in 2017 20% of students „with a need for special education“ received integrated schooling, while 80% received segregated schooling.[endnoteRef:100] [99:  https://www.bfs.admin.ch/bfs/en/home/statistics/economic-social-situation-population/equality-people-disabilities/education-training.html .]  [100:  Regierungsrat des Kantons Bern, Sonderpädagogik [Government of the Canton of Berne, special education]: Bericht des Regierungsrates an den Grossen Rat, Sitzung vom 9. Januar 2018, S. 6, available at https://edudoc.ch/record/130123. According to the report, the proposed reorganization of special education does not intend to fundamentally change this proportion.] 

The Federal Supreme Court does not recognise the scope of the obligations under Article 24 CRPD. In a recent judgment it approved the separate schooling of a child with down syndrom, stating inter alia that there was no constitutional right to integrative schooling, and also that inclusive schooling pursuant to Article 24 UN CRPD did not provide more extensive guarantees than those available under federal law.[endnoteRef:101]  [101:  Cf. Federal Supreme Court (2017): Judgment 2C_154/2017 of 23 May 2017.] 

Finally, there has recently been an increase in negative media reports against integrative schooling, suggesting amongst other things that more small classes were required.[endnoteRef:102]  [102:  Cf. among many: Comment SonntagsZeitung from 27.4.2019, editorial by A. RUTISHAUSER, https://www.tagesanzeiger.ch/sonntagszeitung/es-braucht-wieder-kleinklassen/story/22020053, more differentiated: Article in the Beobachter of 11 October 18, B. HOMANN/C. SCHMID, https://www.beobachter.ch/bildung/schule/integrative-schule-die-qualitat-der-volksschule-ist-gefahr, SRF 1-Forum of 23 May 2019: https://www.srf.ch/radio-srf-1/radio-srf-1/integrative-schule-am-ende-umgang-mit-radau-schuelern-braucht-es-wieder-kleinklassen. ] 

When and how are the federal government and the Swiss Conference of Cantonal Directors of Education [EDK] taking steps to comply with their duty to devise a strategy for the development of an inclusive schooling system within the meaning of Article 24 CRPD, including the guarantee of the right to inclusive schooling, far-reaching structural changes to the school system (no more separation/segregation) and the replacement of the "Special Pedagogy" Concordat?
Over what time period and how (process, content) will the cantons review their laws in the area of education as well as their "special pedagogy" concepts so as to ensure compliance with Article 24 CRPD? 
What is the plan of the federal government, the EDK and the cantons for transferring resources from separate structures to the development of an inclusive education system? What instruments will be used in the meantime to ensure that integrative measures are not further cut back in the cantons? 
What immediate measures are taken to counteract decisions to segregate children/young people with disabilities and reduce the proportion of segregated schoolings, to improve the quality of support provided to them, to guarantee that their entitlement to sufficient special schooling through their 20th year of age is exhausted, and to ensure individual support and reasonable accommodation in the particular case?
Please promptly publish, as announced, the special pedagogy statistics for the new model[endnoteRef:103] and provide in-depth information on the schooling of children and young persons with disabilities while disaggregating by the precise form of integration (full or partial) or separation, schooling level, form of impairment, chronological development and the overall duration of integrations? [103:  See Disability Policy Report (endnote 4), p. 26.] 

[bookmark: _Toc17221507]Article 25 – Health
Persons with disabilities more frequently decide not to receive medical treatment for financial reasons or a lack of insurance coverage,[endnoteRef:104] and persons with severe impairments consider it to be particularly difficult to access basic medical care.[endnoteRef:105] In mandatory health insurance, the criteria of value for money, expediency and efficacy entail a potential for discrimination against persons with disabilities, in particular where healthcare-economics models are used in order to determine usage. Access to supplementary health insurance and life insurance is in many cases refused outright to persons with disabilities or limited by exclusions for risks associated with the disability.[endnoteRef:106] [104:  https://goo.gl/N2yyeK. ]  [105:  This in comparison to four other service categories, cf. https://goo.gl/R0dWV6.]  [106:  The federal government does not appear to recognise these failures inherent in the system, see Disability Policy Report (endnote 4), p. 29 et seq.] 

Neither the Health Strategy 2020 nor previous sector-specific health strategies have provided for the rigorous mainstreaming of the rights of persons with disabilities.[endnoteRef:107] Research has uncovered significant shortcomings in various respects as regards comprehensive psychiatric and psycho-therapeutic basic care.[endnoteRef:108]  [107:  See Eidgenössisches Departement des Innern EDI, Die gesundheitspolitischen Prioritäten des Bundesrates vom 23. Januar 2013 (Strategie Gesundheit 2020) [Federal Department of Home Affairs FDHA, The Health Policy Priorities of the Federal Council of 23 January 2013 (Health Strategy 2020)], https://www.bag.admin.ch/dam/bag/en/dokumente/nat-gesundheitsstrategien/gesundheit2020/g2020/bericht-gesundheit2020.pdf.download.pdf/report-health2020.pdf. This despite the statement that healthcare services should remain affordable and accessible for sick, disabled and socially disadvantaged persons as well (p. 9). Persons with disabilities are only explicitly mentioned in relation to communication barriers within the partial project on the "Development of Strategic Foundations for the Removal of Health Inequalities". ]  [108:  Büro BASS, Versorgungssituation psychisch erkrankter Personen in der Schweiz, study carried out on behalf of the Federal Office of Public Health, Health Strategies Department, National Health Policy Section, 21 October 2016, available at https://goo.gl/UVCbir.] 

Please demonstrate which of the measures taken under Health Strategy 2020 have specifically improved equal access to healthcare services for persons with disabilities. How will the follow-up Health Strategy 2030 incorporate the rigorous mainstreaming of their rights?
A number of studies and reports contain recommendations and conclusions for improving mental health, which fall partly within the competence of the Confederation, but in particular also of the cantons.[endnoteRef:109] Which of the numerous measures have been implemented to date? How and when will the rest be implemented?  [109:  OECD, Mental Health and Work in Switzerland, 2014, https://goo.gl/MwdfiA; BAG, Psychische Gesundheit in der Schweiz – Bestandesaufnahme und Handlungsfelder, Bericht im Auftrag des Dialogs Nationale Gesundheitspolitik, May 2015, available at https://gesundheitsfoerderung.ch/assets/public/documents/de/5-grundlagen/publikationen/psychische-gesundheit/Bericht_Psychische_Gesundheit_in_der_Schweiz_-_Bestandsaufnahme_und_Handlungsfelder.pdf; BAG, Beabsichtigte Massnahmen zur psychischen Gesundheit in der Schweiz, Bericht in Erfüllung des Postulats der Kommission für soziale Sicherheit und Gesundheit des Ständerats (SGK-SR) 13.3370 of 3 May 2013, 16 November 2016, https://www.bag.admin.ch/bag/de/home/strategie-und-politik/politische-auftraege-und-aktionsplaene/politische-auftraege-im-bereich-psychische-gesundheit/postulat-massnahmen-im-bereich-psychische-gesundheit.html; GDK, Leitfaden zur Psychiatrieplanung von 2008, Bericht der Arbeitsgruppe „Spitalplanung“, July 2008, available at https://goo.gl/2pNMER; Socialdesign AG, Schlussbericht, Bundesamt für Gesundheit, Zukunft Psychiatrie: Kantonale Psychiatriekonzepte und ihre Umsetzung: Eine Bestandsaufnahme, June 2012, available at https://goo.gl/pSN6zI; BAG, Die Zukunft der Psychiatrie in der Schweiz: Bericht in Erfüllung des Postulats von Philipp Stähelin, 10.3255, 2016, https://goo.gl/wwLycB; Monitoringbericht „Psychische Gesundheit in der Schweiz“ des Schweizerischen Gesundheitsobservatoriums, 2012, https://goo.gl/d0fqfV. According to the FOPH, the 2012 report on the future of psychiatry laid the groundwork for the 2016 report.] 

What measures is the federal government taking in order to guarantee equal access to supplementary health insurance and life insurance for all persons with disabilities and to prevent them from being discriminated against in relation to the criteria of value for money, expediency and efficacy?
[bookmark: _Ref478718927][bookmark: _Ref479079754][bookmark: _Ref479080352][bookmark: _Ref479156781][bookmark: _Toc17221508]Article 27 – Work and employment
To date, Switzerland has neither a comprehensive strategy for implementing the obligations under Article 27 CRPD nor the necessary legal basis for ensuring inclusion within vocational training and the workplace. Current initiatives of the federal government only contain isolated or partial measures,[endnoteRef:110] and the further development of federal disability insurance[endnoteRef:111] is not far-reaching enough. There is no genuine control of the efficacy of occupational integration measures, and the dual role of federal disability insurance bodies (paying pensions and ensuring integration) appears to be problematic.  [110:  Handlungsansätze AMK [Implementation strategies of the Conference on Labour Market Integration] of 21 december 2017, available at https://www.bsv.admin.ch/dam/bsv/fr/dokumente/iv/andere/Nationale%20Konferenz%20III%20vom%2021.12.2017/Handlungsansaetze.pdf.download.pdf/Pistes_d_action_etat_au_21122017.pdf, and Programm «Gleichstellung und Arbeit» [programme "Equality and Work"], see Section 4.2.1 of the Disability Policy Report (endnote 4). Alongside (non-legal) measures to improve equality for public employees, the latter is mainly intended to inform private companies about potential "equality initiatives" within their companies and to encourage them to implement such initiatives on a voluntary basis. ]  [111:  See further https://www.inclusion-handicap.ch/de/politique/developpement-continu-de-lrai/mesures-de-readaptation-professionnelle-383.html. ] 

[bookmark: _Ref448224207]Persons with disabilities are in some cases confronted with serious disadvantages,[endnoteRef:112] in particular persons with psychosocial[endnoteRef:113] and intellectual disabilities. In 2015, the proportion of persons who did not participate in the labour market ("inactive persons") was more than twice as high for persons with disabilities as for persons without disabilities (27% vs. 12.1%), and particularly high for women with disabilities. It rose to 50.7% for persons with severe disabilities after having fallen intertemporally since 2007 (45.2%).[endnoteRef:114] At the same time, the number of persons with disabilities working in sheltered workshops (currently around 25,000) has steadily increased between 2007 and 2013.[endnoteRef:115] They are paid a few hundred francs per month and are also reliant on a number of social insurance benefits.[endnoteRef:116]  [112:  DDA Assessment (endnote 2), p. 191(d). ]  [113:  See e.g. also NIKLAS BAER/ULRICH FRICK/SARAH AUERBACH/MONICA BASLER, «Der tägliche Wahnsinn». Psychisch auffällige Mitarbeitende und ihr Problemverlauf aus Sicht von Deutschschweizer Führungskräften, Liestal/Cologne/Lucerne 2017, p. 32, available at https://goo.gl/DcJVJP. ]  [114:  See https://www.bfs.admin.ch/bfs/fr/home/statistiques/situation-economique-sociale-population/egalite-personnes-handicapees/activite-professionnelle/participation-marche-travail.assetdetail.3962809.html . For women with disabilities, the proportion of inactive persons in 2015 was 30.2%, for men with disabilities 22.4%. Inactive persons include persons in education, housewives/-husbands, pensioners and "other inactive persons".  Unemployed persons are counted as active persons. Finally, only persons living in a private household were included in the statistics.  ]  [115:  Current figures from the umbrella association of institutions INSOS, to the number of persons: https://www.insos.ch/themes/domaines/domaine-monde-du-travail/; the most recent FISO figures on the number of persons (around 18,000) and the development since 2007 relate to 2013: https://www.bfs.admin.ch/bfs/fr/home/statistiques/situation-economique-sociale-population/egalite-personnes-handicapees/activite-professionnelle/emploi-protege.assetdetail.275275.html.]  [116:  For clarifications on how salaries in sheltered workshops are determined along with corresponding recommendations, see INSOS, Löhne in Unternehmen der beruflichen Integration (Werkstätte), 30 October 2018, https://www.insos.ch/assets/Publikationen/recommandations-salaires.pdf.] 

Transitions from the sheltered labour market to the open labour market have to date been very rare.[endnoteRef:117] Existing federal disability insurance mechanisms (job coaching for a fixed period, limited assistance services and job placement)[endnoteRef:118] do not by any means enable the necessary support for a job in the open labour market to be guaranteed. Disincentives within social insurance law further complicate the situation. [117:  See Wirkungsbericht Behindertenpolitik im Kanton St. Gallen, 2018, p. 52 et seq. https://www.sg.ch/gesundheit-sozia-les/soziales/behinderung/behindertenpolitik/_jcr_content/Par/sgch_downloadlist/DownloadListPar/sgch_download.ocFile/Wirkungsbericht%20Behindertenpolitik.pdf, TAREK NAGUIB, SYLVIE JOHNER-KOBI, FIONA GISLER (ZHAW), Handlungsbedarf aufgrund der UNO-Behindertenrechtskonvention im Kanton Zürich, Studie im Auftrag der Behindertenkonferenz Kanton Zürich und finanziert vom Kantonalen Sozialamt, Winterthur, Juli 2018, p. 72, https://www.bkz.ch/fileadmin/bkz.ch/public/UNO-BRK/BRK_Studie_ZH_Schlussbericht.pdf. For instance, between 2014 and 2016 only 34 persons transitioned directly from a protected job in the secondary labour market to the primary market in the Canton of St. Gallen, whilst a further 4 persons transitioned from an integrated workplace. (In 2016, 2,212 persons were working in protected workplaces in the supplementary labour market, see p. 39).]  [118:  On job coaching according to InvIA see FSIO circular on integration measures, https://sozialversicherungen.admin.ch/fr/d/6416/download, p. 17, and FSIO circular on integration measures of a professional nature, https://sozialversicherungen.admin.ch/fr/d/6396/download, number 9; on the assistance contribution, see also art. 19 CRPD.] 

Persons with disabilities working in the open labour market are also frequently confronted with disadvantages, such as for instance in the application process, in the event of dismissals, due to the refusal to make reasonable accommodations at work, etc.[endnoteRef:119] In contrast to the Swiss Federal Act of 24 March 1995 on Gender Equality (Gender Equality Act, EqA, SR 151.1), the DDA is not applicable to private law employment relationships and thus does not offer men and women with disabilities any specific protection against discrimination.[endnoteRef:120]  [119:  See further the DDA Assessment (endnote 2), p. 340. On the frequently discriminatory effect of the way recruitment processes are conducted and the attitude of HR managers, see for example Wirkungsbericht Behindertenpolitik im Kanton St. Gallen, 2018,  p. 52. On employment statistics for persons with disabilities, including also terms of employment and quality of life at work, see https://www.bfs.admin.ch/bfs/fr/home/statistiques/situation-economique-sociale-population/egalite-personnes-handicapees/activite-professionnelle.html. ]  [120:  See further also Article 5 CRPD, p. 8 et seq.] 

There are a variety of problems in ensuring that reasonable accommodation or assistance is provided within ordinary vocational training.[endnoteRef:121] There are hardly any inclusive offerings for persons with more severe disabilities. Lower threshold, basic vocational training is not recognised under the Swiss Vocational and Professional Education and Training Act,[endnoteRef:122] only financed if there are income prospects[endnoteRef:123] and in general being reduced at present. Following interventions by organisations for persons with disabilities, their concerns are now to be incorporated into the Vocational Training Strategy 2030.[endnoteRef:124] [121:  DDA Assessment (endnote 2), p. 152.]  [122:  This is regulated in the InvIA and is explicitly intended solely as preparation for "auxiliary work" or work "in a protected workshop", see Article 16(2)(a) InvIA, https://www.admin.ch/opc/fr/classified-compilation/19590131/index.html.]  [123:  See the answer of the Federal Council to the Flach motion, https://www.parlament.ch/en/ratsbetrieb/suche-curia-vista/geschaeft?AffairId=20183684.]  [124:  Thus, "innovative practice-based concepts on the integration of disadvantaged groups" are to be developed, including for persons with disabilities as well: https://formationprofessionnelle2030.ch/fr/vision-et-lignes-d-action.] 

When will the federal government within its inter-departmental disability policy working group or within another suitable body develop a cross-departmental strategy for ensuring the comprehensive implementation of Article 27 CRPD?
What measures are being planned by the federal government in order to ensure sufficient protection against discrimination within private law employment relations?[endnoteRef:125]  [125:  Especially since the programme "Gleichstellung und Arbeit" ["Equality and Work"] explicitly does not involve the expansion of legal protection, but rather increasing knowledge and awareness "in accordance with the report on 'Protection against Discrimination' (see Disability Policy Report (endnote 4), p. 47), the Federal Council having declared, however, that it will thoroughly examine the recommendations of the SCHR on ensuring equality for persons with disabilities in the context of the Disability Policy Report (BR-Bericht Zugang zur Justiz in Diskriminierungsfällen [Report of the Federal Council on Access to Justice in Cases Involving Discrimination], (endnote 16), p. 18).] 

Please provide gender-specific information as to how many persons have been integrated into the labour market from federal disability insurance pensions since the Convention came into force.   
What specific measures are the federal government and the cantons planning in order to increase participation by persons with disabilities in the open labour market in a significant and sustainable manner, including in particular those currently employed in the protected labour market as well as women with disabilities? 
Please provide up-to-date statistics concerning persons employed in sheltered workshops. Please also provide details according to canton of how many "inclusive workplaces" and how many "niche workplaces" there currently are (within both the public and private sectors) as well as the type of employment (fixed-term/permanent, salary, duration of support), and also details according to canton as to the extent to which the needs-based tailoring of support is to be increased in the area of "accompanied work".[endnoteRef:126]  [126:  "Living Independently" programme (2018-2021) (endnote 84), p. 8.] 

Please demonstrate what the cantons are doing in order to address problematic working conditions at certain workshops, and how they proceed when they are made aware of such conditions. 
The CESCR Committee recommended that Germany ensure that employees working in sheltered workshops be paid the minimum wage.[endnoteRef:127] What system changes is Switzerland considering in order to ensure that all working persons with disabilities receive an appropriate salary that is standard for the sector (cf. collective employment agreement), for instance through salary cost subsidies?[endnoteRef:128] [127:  Committee of Economic Social and Cultural Rights, Concluding observations on the sixth periodic report of Germany, UN doc. E/C.12/DEU/CO/6 of 27 November 2018, paras. 34, 35.]  [128:  Cf. concluding observations CESCR e.g. Serbia & Montenegro 2005.] 

[bookmark: _Ref479171326][bookmark: _Toc17221509]Article 28 – Adequate standard of living and social protection 
Although social insurance in Switzerland as a whole ensures satisfactory social protection for persons with disabilities when compared internationally, there are still gaps. In addition, within the context of a country with a high standard of living, but also high costs of living, the benefits provided for certain groups of persons – in particular persons who have been disabled since birth or an early age – are comparatively modest. In 2013-2015, the risk of poverty for persons with disabilities in Switzerland was between 3.6% and 5.4% higher than it was for persons without disabilities; the risk for "highly impaired" persons with disabilities was even between 11.4% and 14.5% higher than it was for persons without disabilities, and is thus more than twice as high.[endnoteRef:129] Although the Federal Council has acknowledged this situation,[endnoteRef:130] persons with disabilities are not mentioned or focused on in any way in the anti-poverty prevention plan for 2019-2024 as far as can be seen.[endnoteRef:131] [129:  FEDERAL STATISTICAL OFFICE, Lebensstandard von Menschen mit und ohne Behinderungen, 2017, available at https://www.bfs.admin.ch/bfs/de/home/statistiken/kataloge-datenbanken/tabellen.assetdetail.3962813.html. ]  [130:  Opinion in relation to the question by Schenker Silvia (17.3833), Augmentation alarmante du nombre de personnes handicapées touchées par la pauvreté, https://www.parlament.ch/fr/ratsbetrieb/suche-curia-vista/geschaeft?AffairId=20173833.]  [131:  FSIO, Plan de réalisation de la Plateforme nationale contre la pauvreté : mesures de prévention de la pauvreté 2019-2024, https://www.newsd.admin.ch/newsd/message/attachments/53572.pdf.] 

The following shortcomings within the social insurance system contribute inter alia to particularly exposing persons with disabilities to the risk of poverty: 
In Switzerland there is still no mandatory social insurance providing coverage against the loss of income as a consequence of illness. A significant proportion of employees still does not have any such protection. Benefits for persons who already suffered from certain health-related impairments when they started work are often refused or are reduced significantly in terms of duration.[endnoteRef:132]  [132:  Cf. Report of the Federal Council of 30 September 2009, Evaluation und Reformvorschläge zur Taggeldversicherung bei Krankheit, p. 26 et seq, available at https://www.bag.admin.ch/dam/bag/de/dokumente/kuv-aufsicht/krankenversicherung/evaluation-reformvorschlaege-taggeldversicherung-krankheit.pdf.download.pdf/evaluation-reformvorschlaege-taggeld-november-2009-d.pdf.] 

Based on experience, a person who claims disability insurance benefits in Switzerland must often anticipate a procedure lasting over several years until a decision concerning a pension is finally made (not infrequently 3–5 years). Even if pension payments are then made retroactively, the individuals concerned are often required to claim social assistance benefits during the intervening period and thus to expose themselves to a degrading stigma within the social environment. 
The cantons currently set the level of personal expenses for persons in residential accommodations in relation to supplementary benefits to old-age, survivors' and invalidity insurance. The cantons have put in place highly disparate rules. Amounts for monthly personal expenses vary between CHF 190.00 (= CHF 6.25 francs per day) and CHF 536.00 (= CHF 17.60 per day). With that, persons in residential accommodations are simply unable in Switzerland to cover their basic needs and to participate meaningfully in social life. 
What measures is the Federal Council taking in order to combat poverty amongst persons with disabilities? How does the Federal Council intend to guarantee that these persons have sufficient financial resources to cover their basic needs and to participate meaningfully in social life?
What steps is the Federal Council planning to close the major gap in Swiss social security law by introducing compulsory daily sickness benefit insurance?
[bookmark: _Toc17221510]Article 29 – Participation in political and public life
In Switzerland, persons who are subject to a guardianship of general scope due to permanent loss of capacity of discernment do not have the right to vote.[endnoteRef:133] This especially affects persons with psychsocial and intellectual disabilities. Neither the ISR nor the Disability Policy Report[endnoteRef:134] contain any indication concerning the incompatibility of this rule with Article 29 and Article 12 CRPD. [133:  See Article 136(1) Cst. and Article 2 of the Bundesgesetz vom 17. Dezember 1976 über die politischen Rechte (BPR) [Swiss Federal Act of 17 December 1976 on Political Rights (PoRA)]; SR 161.1.]  [134:  See Disability Policy Report (endnote 4), p. 33 et seq.] 

The federal government has made some progress in terms of the preparation of accessible referendum/election materials and information for persons with sensory disabilities;[endnoteRef:135] however, a pilot test involving the provision of voting information in easy-to-read language was rejected.[endnoteRef:136] Following a long test phase in a number of cantons, until further notice e-voting will not be offered and will thus not be available for upcoming elections/votes.[endnoteRef:137] [135:  See further Disability Policy Report (endnote 4), p. 34.]  [136:  Cf. motion 18.4395 of Regula Rytz, https://www.parlament.ch/de/ratsbetrieb/suche-curia-vista/geschaeft?AffairId=20184395. The Federal Council intends to examine, however, which information concerning political issues it could offer in easy-to-read language.]  [137:  See https://www.admin.ch/gov/en/start/documentation/media-releases.msg-id-75615.html and in general concerning the current situation https://www.bk.admin.ch/bk/en/home/politische-rechte/e-voting.html .] 

When will the federal government and the cantons repeal the law on the exclusion from the right to vote and put in place professional structures to support decision-making for the exercise of political rights?
What specifically does the suspension of e-voting mean for persons with disabilities as one of the primary target groups? What other options are the federal government and the cantons offering to persons with disabilities in the meantime for ensuring autonomous voting whilst ensuring the secrecy of the vote and preventing abuse?
How will the federal government and the cantons ensure that all persons with disabilities can fully access referendum/election information?
[bookmark: _Ref479165493][bookmark: _Toc17221511]Article 30 – Participation in cultural life, recreation, leisure and sport
What is the status of the ratification and implementation of the Marrakesh Treaty by Switzerland as well as the adaption of the Swiss Copyright Act?
When and in which federal act will Switzerland ensure recognition for Swiss the three sign languages and deaf culture within the meaning of Article 30?
[bookmark: _Toc17221512]Special duties
[bookmark: _Toc17221513]Article 31 – Statistics and data collection
Although the federal government acknowledges that available statistical data concerning the situation of persons with disabilities "does not extend beyond a few key figures" and does not provide a comprehensive picture regarding the state of implementation, there are no plans to collect further data in relation to the country report.[endnoteRef:138] Specific problems are apparent as regards the population covered (data concerning equal opportunities only for persons living in private households; in some cases a medical model of disability (e.g. federal disability insurance statistics)) or groups of persons (e.g. children with disabilities) and issues (inter alia e.g. education, integration in the workforce) covered in particularly marginal terms. There is a lack of a human rights-based approach and a comprehensive data breakdown, of data from all cantons and municipalities and of a substantive coordination of the various data sets. [138:  Disability Policy Report (endnote 4), p. 16 and 55.] 

When and through what actions will the necessary human rights-based review and expansion of data collection concerning persons with disabilities be implemented at all levels?
Please provide information on data, indicators and benchmarks used regarding persons with disabilities to measure the impact of existing policies and programmes and on further policies and programmes to implement the Convention. By when does Switzerland plan to implement the Washington Group’s Short Set of Questions on Disability? If not, please explain the reasons for this.
[bookmark: _Toc17221514]Article 32 – International cooperation
As regards Article 32 CRPD, Inclusion Handicap refers in its entirety to the submission by the Swiss Coalition for the Rights of Persons with Disabilities in International Cooperation of 25 July 2019. 
[bookmark: _Toc17221515]Article 33 – National implementation and monitoring 
As indicated in the ISR,[endnoteRef:139] the current mechanisms for ensuring the implementation of the CRPD in Switzerland do not comply with the requirements of Article 33 CRPD. Although the Federal Council's Disability Policy Report[endnoteRef:140] proposes measures to improve coordination, which are entirely to be welcomed, serious shortcomings remain. The cantons and municipalities almost entirely lack structures for implementing the CRPD.[endnoteRef:141] At present, only the Canton of Zurich has a focal point for matters relating to the CRPD.[endnoteRef:142] In addition, Switzerland still lacks an independent human rights institution. The SCHR referred to in the Initial State Report[endnoteRef:143] is a decentralised university services network, which is operated by the federal administration. The SCHR is not independent and only acts upon request. [139:  Initial Report of Switzerland concerning the UN CRPD 2016 (endnote 1), margin no. 208.]  [140:  Disability Policy Report (endnote 4). ]  [141:  DDA Assessment (endnote 2), p. 51, p. 381 et seq.]  [142:  Legislation is currently being drafted in the Cantons of Basel-Stadt and Basel-Land, which would provide for the creation of such focal points, see endnote 6.]  [143:  Initial Report of Switzerland concerning the UN CRPD 2016 (endnote 1), margin no. 207.] 

What measures are the federal government and the cantons taking in order to ensure that focal points pursuant to Article 33(1) CRPD are systematically created at the cantonal level as well? 
What is the current status as regards the creation of an independent monitoring body that can provide support, protection and supervision relating to the CRPD according to the Paris Principles? 


[bookmark: _Toc17221516]End notes
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