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I. Reporting Organizations
This report is being submitted by the following civil rights and community organizations: Center for Constitutional Rights; American Civil Liberties Union (ACLU); Asian Americans Advancing Justice – Asian Law Caucus; Bill of Rights Defense Committee (BORDC); Brennan Center for Justice; Council on American-Islamic Relations (CAIR); Creating Law Enforcement Accountability & Responsibility (CLEAR) project; Desis Rising Up and Moving (DRUM); International Center for Advocates Against Discrimination (ICAAD); Muslim Advocates; Muslim American Civil Liberties Coalition (MACLC); Muslim Consultative Network (MCN); No Separate Justice; Sikh Coalition; and Women in Islam, Inc. 

II. Issue Summary

This submission discusses (1) the NYPD’s targeting of Arab, Muslim, and South Asian neighborhoods in New York and New Jersey for law enforcement investigations without any suspicion of wrongdoing, and (2) federal law enforcement agencies’ use of coercive and intimidating tactics to recruit Muslim men to become informants within Arab, Muslim, and South Asian communities across the country. 


Suspicionless Surveillance of Muslims by Local Law Enforcement
Since at least 2002, the NYPD has conducted a surveillance program that targets, maps, and monitors American Muslims in Arab and South Asian communities throughout New York City, New Jersey, and beyond on the basis of their religion. Although the NYPD’s unlawful surveillance was not a secret to these targeted communities, the full extent of the program was documented in NYPD records leaked to the Associated Press (AP) and published in 2011. The documents detail how the NYPD has monitored and gathered information about the daily lives of Muslims, their places of worship, organizations, businesses, and schools using undercover officers, paid informants, surveillance cameras, and other techniques, all without any suspicion of wrongdoing.
 
The NYPD used government databases and immigration forms to locate and map neighborhoods in New York and New Jersey with significant Muslim, Arab, and South Asian populations.
 Internal documents show that the NYPD prepared an analytical report on every mosque within 100 miles of New York City and strived to have an informant inside every mosque within a 250-mile radius. The police department also identified specific Muslim businesses, community organizations, and student groups as “hot spots” based on the particular religion or faith of their members and subjected them to additional scrutiny.
 In all, the NYPD scrutinized more than 250 mosques and hundreds of Muslim student groups, businesses, and community organizations under its massive surveillance program.
 Its intelligence bureau amassed information about thousands of law-abiding Muslims.
Under the surveillance program, NYPD officers took videos and photographs of mosques and businesses, and monitored scores of Muslims, Arabs, and South Asians living in New York and New Jersey, cataloguing where they worked, ate, and prayed.
 The NYPD also used informants and undercover police officers known as “mosque crawlers” to infiltrate dozens of mosques and Muslim student groups and attend hundreds of sermons and meetings.
 The vast majority of the surveillance was conducted without a criminal predicate. Informants were routinely asked to eavesdrop on conversations between innocent people and report to their police handlers about what they heard.
 Yet despite implementing this expansive program, the NYPD’s own Assistant Chief Thomas Galati, admitted in sworn testimony that during the six years of his tenure, the unit tasked with monitoring American Muslim life had not yielded a single criminal lead.
 
The NYPD’s surveillance program has had a significant impact on Arabs, Muslims, and South Asians, particularly in New York and New Jersey, altering the way they practice their faith and interact with members of their community. By subjecting Muslims to law enforcement scrutiny that isn’t visited upon any other community, the surveillance program stigmatizes all people of that faith and creates a pervasive climate of fear and suspicion within Muslim communities. Individuals represented by a number of our organizations have stated that they are now reluctant to attend community meetings or mosques for worship because they expect that they will be monitored or their conversations recorded. They have also observed that attendance at their mosques has declined, and that newcomers are now being met with distrust and suspicion.
 In addition, community members are less inclined to engage in political speech and activism because they are afraid that statements will be taken out of context and reported to law enforcement.
 

CCR, CLEAR, Muslim Advocates, the American Civil Liberties Union (ACLU), and the New York Civil Liberties Union (NYCLU) have filed two lawsuits against the NYPD on behalf of various Muslim businesses, mosques, and organizations that were targeted for surveillance. Both lawsuits, Hassan v. City of New York and Raza v. City of New York, claim that the programs, which expressly discriminate on the basis of religion, violate the Constitution. In February 2014, the federal district court in New Jersey dismissed the Hassan case.
 That dismissal is pending appeal in the Third Circuit. The Raza case is being actively litigated in federal district court in New York.
 In addition, there is a third litigation effort asserting that NYPD surveillance practices directed at Muslim communities violate a long-standing consent decree in Handschu v. Special Services Division. The Handschu matter is also pending before a federal district court in New York.
Coercive Recruitment of Muslim Informants for Surveillance of Muslim Communities

Since 9/11, the Federal Bureau of Investigation (FBI) has greatly expanded the use of informants who, at the FBI’s behest, infiltrate communities and spy on the activities of millions of law-abiding Americans. In 2008, the FBI disclosed that it had 15,000 informants on its payroll, the most the agency has ever had in history.
 The FBI has targeted Arab, Muslim, and South Asian communities for surveillance and investigation by informants.
 A vast number of the FBI’s informants are recruited to infiltrate mosques, businesses, and organizations within those communities and to report back on the activities of innocent individuals.
 The FBI frequently asks informants to monitor activities within the community without any reasonable suspicion that there is criminal activity afoot – a practice that is sanctioned by FBI guidelines.
 
The FBI aggressively targets men of Arab, Muslim, and South Asian descent and attempts to get them to become informants against their own communities. Although a spokesperson for the FBI has stated that its agents are prohibited from using threats or coercion to recruit informants,
 the Attorney General’s guidelines regarding the use of confidential informants do not explicitly ban this practice.
 Many individuals have publicly recounted how FBI agents threatened them with baseless terrorism charges or deportation in an attempt to coerce them into becoming informants, or have brought charges against them in retaliation for their refusal to work as informants.
 Organizations that engage in outreach and provide legal services to individuals within Arab, Muslim, and South Asian communities have also reported to us that the FBI’s practice of using intimidation tactics to recruit informants among Muslim men is widespread.
 

In addition to using immigration status and the threat of criminal charges to intimidate individuals into working as informants, the FBI threatens people with placement on the federal government’s secretive No Fly List, a particularly coercive tactic because there is no effective or transparent process for being taken off the List.
 CCR and CLEAR represent four individuals in a lawsuit directly challenging this practice. The case, Tanvir v. Comey, is currently being litigated in federal district court in New York.
 One plaintiff, Mohammed Tanvir, was repeatedly harassed over the course of three years by FBI agents who wanted him to spy on his South Asian and Muslim community. Agents threatened him with deportation if he would not become an informant. After it became clear that he would not submit to their threats, the FBI turned up the pressure. Mr. Tanvir suddenly found himself on the No Fly List, unable to fly home to Pakistan to visit his ailing mother, and was told by agents that the only way he would be taken off the List was if he worked for the FBI.
 Another client, Jameel Algibhah, found himself on the No Fly List after he turned down FBI agents’ requests to infiltrate a mosque in Queens as an informant, “act extremist,” and spy on his community. Agents have continued to visit Mr. Algibhah and have told him that he will only be removed from the No Fly List if he works with the FBI.  Mr. Algibhah remains unable to fly and has been separated from his wife and daughters in Yemen for over five years.
 

The ACLU also represents several individuals who were pressured to become informants in exchange for being taken off the No Fly List. One client, Nagib Ali Ghaleb, was prevented from boarding a flight home to San Francisco at an airport in Frankfurt, Germany. FBI agents who interviewed him in Germany asked for information about his mosque and San Francisco Yemeni community, and suggested that he become an informant for the FBI. When Mr. Ghaleb refused, FBI agents threatened to have him arrested and jailed in Yemen.
 Mr. Ghaleb is a plaintiff in the ACLU’s case, Latif v. Holder, in which a federal judge held that procedures for contesting placement on the No Fly List were “wholly ineffective” and violate due process guaranteed by the Fifth Amendment.
 Our organizations are also aware of other cases in which the No Fly List was used to coerce individuals into acting as informants for the FBI.

III. Prior Concluding Observations 
In Paragraph 14 of its 2008 Concluding Recommendations to the United States, the Committee on the Elimination of Racial Discrimination noted that it was “deeply concerned about the increase in racial profiling against Arabs, Muslims, and South Asians in the wake of the 11 September 2001 attack,” and recommended that the U.S. “strengthen its efforts to combat racial profiling at the federal and state levels.”
 We welcome the Committee’s additional consideration of widespread surveillance of Arab, Muslim, and South Asian communities by local and federal law enforcement, and the widespread use and recruitment of Muslim informants to spy on Muslim communities. 
IV. U.S. Government Reports
In its 2013 Periodic Report to the Committee, the U.S. Government noted that racial or ethnic profiling “is not effective law enforcement practice and is not consistent with our commitment to fairness in our justice system,” and listed recent Department of Justice investigations into police departments for discriminatory conduct.
 To date, however, the Department of Justice has not opened an investigation into the NYPD for its discriminatory surveillance of Muslim communities despite calls by more than 125 faith, civil rights, and community organizations to do so.
 

The U.S. Government did not otherwise address the issue of widespread surveillance of Arab, Muslim, and South Asian communities in its 2003 report, nor did it address the widespread use and recruitment of Muslim informants to spy on Muslim communities.
In 2009, at the request of the Committee, the U.S. Government submitted a follow-up report on its implementation of several specific Concluding Recommendations, including Paragraph 14. The U.S. noted that it relied on a 2003 “Guidance Regarding the Use of Race by Federal Law Enforcement Agencies” prepared by the Department of Justice to train various federal law enforcement agencies on racial profiling.
 However, the 2003 Guidance has long been criticized by civil rights organizations because it does not prohibit profiling based upon religion, and provides a national security and border integrity exemption which allows law enforcement agents to consider race and ethnicity in certain investigations.
 Revisions to the racial profiling rules, which have not yet been finalized, are currently drafted to give the FBI continued authority to do so.
  

The U.S. Government also noted in its follow-up report that the FBI is specifically prohibited from racial profiling because the Attorney General’s guidelines regulating the FBI’s domestic operations incorporate the 2003 Guidance.
 In fact, by relaxing the bar and allowing the FBI to preliminarily investigate anyone without suspicion of wrongdoing,
 the Attorney General’s guidelines make it much easier for the FBI to consider illegitimate factors such as race, ethnicity, and religion in law enforcement actions involving national security.

V. Legal Framework

Article 2 of the International Convention on the Elimination of All Forms of Racial Discrimination prohibits States parties from engaging in any act or practice of racial discrimination
and requires them “to ensure that all public authorities and public institutions, national and local, shall act in conformity with this obligation.” Article 2 also requires States parties to “take effective measures to review governmental, national and local policies, and to amend, rescind or nullify any laws and regulations which have the effect of creating or perpetuating racial discrimination wherever it exists.”
Additionally, in General Recommendation 31 on the Prevention of Racial Discrimination in the Administration and Functioning of the Criminal Justice System, the Committee specifically recognized that anti-Arab or anti-Muslim feelings have emerged “partly as a result of the security policies and anti-terrorism measures adopted by many States,”
 and recommended that States parties “take the necessary steps to prevent questioning, arrests and searches which are in reality based solely on the physical appearance of a person, that person’s colour or features or membership of a racial or ethnic group, or any profiling which exposes him or her to greater suspicion.”

VI. Other UN Body Recommendations

The UN Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance has condemned the suspicionless surveillance of Muslims. In 2003, the Special Rapporteur noted with concern that the FBI “might send agents into mosques” to gather information.
 In his 2006 report, the Special Rapporteur stated that discrimination against Muslims and Arabs in some countries “has become more insidious and less visible,” involving “laws or administrative measures specifically designed to ‘control’ and ‘monitor’ such minorities.”
 He specifically condemned the United Kingdom’s creation of Special Branch units intended to infiltrate mosques and conduct surveillance on the Muslim community, noting that viewing Muslim places of worship and cultural centers as “breeding grounds for potential terrorists” encourages Islamaphobia, which “contributes materially to the erosion of democracy and respect for human rights.”

In its April 2014 Concluding Observations, the UN Human Rights Committee expressed concern regarding the “surveillance of Muslims undertaken by the Federal Bureau of Investigation (FBI) and the New York Police Department (NYPD) in the absence of any suspicion of wrongdoing”
 and urged review of the 2003 guidance.

VII. Recommended Questions 

We respectfully recommend that the Committee pose the following questions to the United States Government:

Q.1: Is the NYPD continuing to map and target Arab, Muslim, and South Asian communities for surveillance and investigation?
Q.2: What concrete steps will the United States take to ensure that federal, state, and local governments end the discriminatory mapping and surveillance of Arab, Muslim, and South Asian communities within the United States?
Q.3: What concrete steps will the United States take to ensure that federal, state, and local governments end the practice of using informants to monitor Arab, Muslim, and South Asian communities without any reasonable suspicion of wrongdoing?
Q.4: What concrete steps will the United States take to ensure that law enforcement officers do not use illegal or abusive tactics such as threats and intimidation to recruit and maintain informants? Have any law enforcement officers been censured or disciplined for their misconduct?
VIII. Suggested Recommendations to the United States
R.1: Ensure the NYPD ends its unconstitutional discriminatory Muslim surveillance program, and direct the Department of Justice to investigate the NYPD’s conduct.

R.2: Ensure that no federal, state, or local law enforcement agency targets Arab, Muslim, and South Asian neighborhoods, businesses, mosques, schools, and organizations for surveillance, monitoring, and intelligence-gathering without particularized suspicion of wrongdoing. 
R.3: Revise the Department of Justice’s Guidance Regarding the Use of Race by Federal Law Enforcement Agencies to ban racial profiling on the basis of religion, sexual orientation, gender identity or national origin, and close loopholes in the Guidance that permit all forms of racial profiling in the national security and border contexts. 

R.4: Revise the Attorney General’s FBI operations guidelines to (1) prohibit law enforcement from conducting “assessments,” preliminary investigations, or full investigations without any factual predicate of wrongdoing, (2) prohibit racial and ethnic mapping, and (3) prohibit the FBI from using informants or undercover agents in “assessments” or preliminary investigations.

R.5: Ensure that law enforcement agents (1) do not use threats or intimidation when engaging with informants or potential informants, and (2) do not make promises or threats involving the No Fly List when engaging with informants or potential informants.
R.6: Investigate the use of unlawful or abusive pressure tactics by law enforcement to recruit informants and implement appropriate remedies, including disciplining officers for misconduct.

Dated: 7 July 2014
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