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Introduction: family violence in Switzerland and CEDAW’s examination of the fourth/fifth state party report
Legal protection from domestic violence in Swiss law is provided for in the Federal Penal Code and reflected in various laws at cantonal level.[footnoteRef:1] However, the laws do not include clear prohibition of all corporal punishment; a “right of correction” is recognised. Until this “right” – which underpins widespread social and legal acceptance of violent punishment of girls and boys and undermines efforts to promote zero-tolerance of domestic violence – is explicitly repealed, some level of violence will always be lawful in the home and elimination of domestic violence will remain an impossibility. [1:  Departement Fédéral de l’intérieur et Bureau fédéral de l’égalité entre femmes (2013), “La violence domestique dans la législation Suisse”] 

We hope the Committee on the Elimination of Discrimination Against Women will raise the issue of violent punishment of girls and boys in its examination of Switzerland. In particular, we hope the Committee will:
· in its list of issues for Switzerland, ask the Government what progress is being made towards ensuring that legal protection from domestic violence includes explicit repeal of the “right of correction” so that children as well as adults have legal protection from violent assault, and
· in its concluding observations on the fourth/fifth state party report, recommend that Switzerland ensure that no form of violence within the domestic sphere is condoned, including by parents against their children, and that legislation is enacted to prohibit domestic violence against all family members, including through explicit repeal of the “right of correction”.
The remainder of this briefing provides the following further details:
1. The current law relating to family violence and corporal punishment of children in Switzerland
2. Treaty body and UPR recommendations on the issue made to Switzerland to date.




1 Laws on domestic violence and corporal punishment of children in Switzerland
Summary
1.1 Protection from domestic violence in Swiss law is provided for in the Federal Penal Code and reflected in various laws at cantonal level.[footnoteRef:2] However, the laws do not include clear prohibition of all corporal punishment – on the contrary, a “right of correction” is recognised. [2:  Departement Fédéral de l’intérieur et Bureau fédéral de l’égalité entre femmes (2013) « “La violence domestique dans la législation Suisse”] 


Detail
1.2 According to the Civil Code 1907 as amended, parents must take care of their child “with his or her best interests in mind” (art. 301) and must “safeguard the child’s physical, mental and moral development” (art. 302). The Code provides for the intervention of the child protection authority where a child’s wellbeing is threatened, including “to remind parents, foster parents or the child of their duties, issue specific instructions regarding care, upbringing or education” (art. 307); when such measures fail, parental authority may be withdrawn (art. 311). In 2014, article 311 of the Civil Code was amended to specify violence as one of the reasons for the withdrawal of parental authorit – but this protects children only from corporal punishment of some severity, not all violent punishment. 
1.3 The Penal Code 1937 punishes the causing of physical injury (arts. 122, 123 and 125) and assault (art. 126) and specifies that repeated assault of a child (or other specified vulnerable person) by a person having care of that child (or other specified vulnerable person), will automatically lead to prosecution (art. 126). But it does not explicitly prohibit all corporal punishment in childrearing. In reporting to the Committee on the Rights of the Child in 2013, the Government stated that “assault” in the Penal Code “means any act inflicted on a human being that does not cause bodily harm or harm to health but that nonetheless exceeds what is generally tolerated by society” and that “slaps, punches, kicks, violent shoves and the throwing of projectiles should be classified as assault” (emphasis added).[footnoteRef:3] This is not a clear message that all corporal punishment, however light, is prohibited. [3:  30 October 2013, CRC/C/CHE/2-4, Second-fourth state party report, para. 159] 

1.4 In October 2007, Parliamentary initiative 06.419 to prohibit all corporal punishment was adopted by the Committee for Legal Affairs; in May 2008, the Government accepted a recommendation made during the UPR of Switzerland to “consider the explicit prohibition of all practices of corporal punishment of children”. However, the Parliamentary initiative was defeated, and proposed new legislation was rejected by Parliament in December 2008 on the grounds that it was considered that the law already prohibited all corporal punishment. [footnoteRef:4] Since then, the Government has repeatedly asserted that existing legislation on bodily injury and assault adequately protects children from all corporal punishment.[footnoteRef:5] [4:  5 March 2013, A/HRC/22/11/Add.1, Report of the working group: Addendum, para. 123(81)]  [5:  For example, see 3 March 2010, CAT/C/CHE/Q/6/Add.1, Reply to list of issues, para. 135; 6 August 2012, A/HRC/WG.6/14/CHE/1, National report to the UPR, para. 28; 28 May 2008, A/HRC/8/41, Report of the working group, paras. 8 and 55; 30 October 2013, CRC/C/CHE/2-4, Second-fourth state party report, para. 159; 30 October 2013, CRC/C/CHE/2-4, Second-fourth state party report, paras. 159ff; 29 August 2014, CAT/C/CHE/7, Seventh state party report, para. 140] 

1.5 Following a motion in 2012 “Violence in the family. Protection of children and young people (Motion 07.3725), the National Council ruled that existing law adequately protected children from corporal punishment.[footnoteRef:6] Similarly, a parliamentary request in 2013 “In support of upbringing without violence” (Motion 13.3156)[footnoteRef:7] was rejected by the National Council in June 2014 on the grounds that existing Penal Code provisions adequately protect children from corporal punishment.[footnoteRef:8] [6:  29 August 2014, CAT/C/CHE/7, Seventh state party report, para. 140]  [7:  http://www.parlament.ch/e/suche/pages/geschaefte.aspx?gesch_id=20133156 and http://www.parlament.ch/ab/frameset/d/n/4914/440929/d_n_4914_440929_441221.htm, accessed 20 February 2015]  [8:  14 November 2014, CRC/C/CHE/Q/2-4/Add.1, Reply to list of issues, para. 51] 

1.6 But while there have been amendments to criminal and civil laws which strengthen the protection of children from assault, including from corporal punishment, the “right of correction” has not been explicitly repealed and some level of violent punishment in childrearing remains legally and socially acceptable in Switzerland.
1.7 Prohibition of all violent punishment of children – which is critical in laying the legal foundations for efforts to reduce child abuse and domestic violence – requires explicit repeal of the “right of correction”. We hope the Committee will urge the Government of Switzerland to adopt legislation as a matter of priority to clearly prohibit all corporal punishment of girls and boys and to repeal the “right of correction”.

2 Recommendations by human right treaty monitoring bodies and during the Universal Periodic Review
2.1 Switzerland has received recommendations concerning prohibition and elimination of corporal punishment of children from the Committee on the Rights of the Child (2015, 2002)[footnoteRef:9] and the Committee Against Torture (2010).[footnoteRef:10] [9:  4 February 2015, CRC/C/CHE/CO/2-4 Advance Unedited Version, Concluding observations on second-fourth report, paras. 38 and 39; 7 June 2002, CRC/C/15/Add.182, Concluding observations on initial report, paras. 32 and 33]  [10:  25 May 2010, CAT/C/CHE/CO/6, Concluding observations on sixth report, para. 23] 

2.2 During the Universal Periodic Review of Switzerland in 2012, recommendations were made to raise awareness on the negative effects of corporal punishment and to prohibit it in the home: the Government accepted the former but rejected the recommendation to prohibit corporal punishment in the home.[footnoteRef:11] [11:  7 December 2012, A/HRC/22/11, Report of the working group, paras. 122(44) and 123(81); 5 March 2013, A/HRC/22/11/Add.1, Report of the working group: Addendum, para. 123(81)] 
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