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	CRC (83rd Session)
Country name: Costa Rica


	Appropriate pretrial detention times for children

Cluster of rights:

Right to lawful deprivation of liberty
Right to speedy trial and brevity of pretrial detention
Convention on the Rights of the Child Article 1, 16, 28(2), 37-40

Areas of concern:

[bookmark: _Ref509599856][bookmark: _Ref511739094]International law strictly limits the circumstances in which children can be placed in detention while awaiting trial or while under investigation pre-charge. Pretrial detention should only be used in exceptional circumstances, where it is necessary to ensure the child’s appearance at the court proceedings, or where the child is an immediate danger to himself/herself or others.[footnoteRef:1] Pretrial detention is only permitted as a measure of last resort and for “the shortest appropriate period of time.”[footnoteRef:2] However, there is no clarity around what is meant by an “appropriate period of time.” The Committee on the Rights of the Child, in General Comment 10, recommended that children who are detained should be formally charged within 30 days and once charged, that a final decision should be made by the court within six months.[footnoteRef:3] The Committee additionally recommended that any such detention should be reviewed regularly by a competent body[footnoteRef:4] These recommendations can and should be strengthened. [1:  Patrick Webb & William Allen Kritsonis, Controlling those Kids: Social Control and the Use of Pretrial Detention among Youth in the United States of America: National Implications, ERIC (Oct. 2006), https://eric.ed.gov/?id=ED493565. ]  [2:  G.A. Res. 44/25, Convention on the Rights of the Child, art. 37(b) (Nov. 20, 1989) [hereinafter CRC].]  [3:  Comm. on the Rights of the Child, General Comment 10: Children's Rights in Juvenile Justice, § 80, U.N. Doc. CRC/C/GC/10 (Apr. 25, 2007) [hereinafter CRC General Comment 10].]  [4:  Id. ¶ 83 (specifying that regular review is “preferably every two weeks”).] 


[bookmark: _Ref509596657][bookmark: _Ref509598336]Defendants in pretrial detention are more likely to be abused, mistreated and tortured,[footnoteRef:5] and children are particularly vulnerable. In many countries, the lack of adequate facilities, food and sanitation, insufficient access to education and training, and compromised contact with family and friends makes even short periods of time in pretrial detention traumatic for children. Detention has been shown to significantly increase the risk of depression, suicide, school drop-out, and drug use among children.[footnoteRef:6] Unfortunately, in many countries the majority of children in detention are awaiting trial and may spend months or years behind bars before having their cases resolved. Even in jurisdictions that have successfully implemented alternatives to detention, children still spend months or years in pretrial detention, often longer than any sentence they might receive on conviction. It is reportedly common for children to receive conditional release or diversion after months of pretrial detention[footnoteRef:7]. This means that the most significant time spent deprived of liberty is while awaiting trial, when children are ostensibly presumed innocent. [5:  Moritz Birk et. al., Pretrial Detention and Torture: Why Pretrial Detainees Face the Greatest Risk, 27, OPEN SOC’Y FOUND. (2011)), https://www.opensocietyfoundations.org/sites/default/files/pretrial-detention-and-torture-06222011.pdf. ]  [6:  Barry Holman & Jason Ziedenberg. The Dangers of Detention: The Impact of Incarcerating Youth in Detention and Other Secure Facilities, 3–10, JUST. POL’Y INST. (Nov. 28, 2006), http://www.justicepolicy.org/images/upload/06-11_rep_dangersofdetention_jj.pdf. ]  [7:  E.g., Diagnóstico del Sistema de Justicia Para Adolescentes del Estado de Chihuahua: “Buenas Prácticas para las Alternativas a la Detención”, 8–10, JUSTICIA JUVENIL INT’L (Sept. 2017) https://jjimexico.org/projects/chihuahua [hereinafter Diagnóstico 2017].] 


The 2018 report “Children in Pretrial Detention: Promoting Stronger International Time Limits” is the first study of how long countries allow children to be detained awaiting trial. Looking at the legal limits in 118 countries, the report found that 26% of countries have no time limit and 40% of countries allow exceptions to their time limit, risking indefinite detention. However, the length of time that children actually spend in detention awaiting trial is data that countries have not be collecting or reporting. 


The Children in Pretrial Detention: Promoting Stronger International Time Limits report serves as a baseline for the Committee to expand on country practices regarding times of pretrial detention of children. 
[bookmark: _4g83oi30h3up]

Methodology:

This alternative report is based on the Children in Pretrial Detention report on pretrial detention times of 119 CRC State parties.[footnoteRef:8] Such report was conducted by reviewing the respective current statutes or court rules in force at the time that the data was collected.  [8:  Additional methodological information available in Children in Pretrial Detention: Promoting Stronger International Time Limits, i, May, 2018 (available at https:jjimexico.org/ptd-report/)] 

In defining the statutory time period of pretrial detention, when possible, the report applied the statutory maximum for pretrial detention based on the time allowed in detention from arrest until a sentence was established. However, varying jurisdictions defined pretrial detention differently or set limits based on alternative procedural milestones. Where the statute did not provide a length of days or it was unclear, the number of days was based on the national law’s definition of pretrial detention. 

Most jurisdictions did not indicate any time limit for children in pretrial detention pending appeals. For the sake of uniformity, only limits based on pretrial detention before the first adjudication were used. State practices are unclear when a case is appealed, and the child is in pretrial detention, such as if the clock is suspended or if the time limit still applies. 






Costa Rica

	Costa Rica has a child specific pretrial detention limit of 90 days that can only be extended to 180 days by the Court of Appeals. In no case can the extension exceed three months. 

	Statute Citation
	Ley No. 9021, Reformas ley N° 7594 Código Procesal Penal, ley N° 7576 Ley de Justicia Penal Juvenil, ley N° 8460 ley de Ejecución de Sentencias Penales Juveniles, ley N° 7333 Ley Orgánica del Poder Judicial y adición al Código Procesal Penal (del  01/03/2012)
Artículo 59.- Carácter excepcional de la detención provisional.
La detención provisional tendrá carácter excepcional, especialmente para los mayores de doce años y menores de quince, y solo se aplicará cuando no sea posible aplicar otra medida menos gravosa. La detención provisional no podrá exceder de tres meses. Cuando el juez estime que debe prorrogarse lo acordará así estableciendo el plazo de prórroga y las razones que lo fundamentan. En ningún caso, el nuevo término será mayor de tres meses. El Tribunal de Apelación de Sentencia Penal Juvenil y la Sala de Casación, excepcionalmente y mediante resolución fundada, podrán autorizar una prórroga de la detención provisional superior a los plazos anteriores y hasta por tres meses más, cuando dispongan el reenvío a un nuevo juicio."

Law No. 9021, Reforms Law No. 7594 Criminal Procedure Code, Law No. 7576 Juvenile Criminal Justice Law, Law No. 8460 Law on the Execution of Juvenile Criminal Sentences, Law No. 7333 Organic Law of the Judiciary and Addition to the Criminal Procedure Code (of 03/01/2012)
Article 59.- Exceptional nature of provisional detention.
The provisional detention will be exceptional, especially for those older than twelve and under fifteen, and will only be applied when it is not possible to apply another less burdensome measure.
The provisional detention may not exceed three months. When the judge deems that it must be extended, he will thus agree by establishing the extension period and the reasons that support it. In no case, the new term will be greater than three months.
The Juvenile Criminal Judgment Court of Appeal and the Cassation Chamber, exceptionally and by means of a justified decision, may authorize an extension of the provisional detention exceeding the previous terms and for up to three more months, when they provide for the resubmission to a new trial. "

Ley No. 8460 Ejecución de las Sanciones Penales Juveniles (del 20/10/2005)
Law No. 8460, Execution of Juvenile Criminal Sanctions (of 10/20/2005)

Ley No. 7576 Ley de Justicia Penal Juvenil (del 30/04/1996)
Artículo 4.- Grupos etarios Para su aplicación, esta ley diferenciará en cuanto al proceso, las sanciones y su ejecución entre dos grupos: a partir de los doce años de edad y hasta los quince años de edad, y a partir de los quince años de edad y hasta tanto no se hayan cumplido los dieciocho años de edad.

Law No. 7576 Juvenile Criminal Justice Law (of 04/30/1996)
Article 4.- Age groups.
For its application, this law will differentiate regarding the process, the sanctions and their execution between two groups: from twelve years of age and up to fifteen years of age, already from fifteen years of age and until eighteen years of age have been reached.

ARTÍCULO 82.- Declaración indagatoria del menor mayor de doce años, pero menor de quince años La declaración del mayor de doce años, pero menor de quince años de edad deberá realizarse en presencia de su defensor y, de ser posible, de sus padres o tutores, guardadores o representantes; además, podrá asistir el Fiscal del Ministerio Público. El propósito de esta diligencia será averiguar los motivos del hecho que se le atribuyen al mayor de doce años y menor de quince años de edad, estudiar su participación e investigar las condiciones familiares y sociales en que se desenvuelve. La declaración de este tipo no tendrá las formalidades de la declaración indagatoria del proceso penal de adultos, en cuanto lo perjudiquen y deberá prevalecer, en todo momento, el interés superior del mayor de doce años, pero menor de quince años de edad.

Article 82.- Inquiry statement of the minor of more than twelve years, but less than fifteen years. The statement of the person older than twelve, but under fifteen years of age must be carried out in the presence of their defender and, if possible, their parents or guardians, guardians or representatives; In addition, the Prosecutor of the Public Ministry may attend. The purpose of this diligence will be to find out the reasons for the fact attributed to the person over twelve years of age and under fifteen years of age, study their participation and investigate family conditions and social in which it operates. The declaration of this type will not have the formalities of the investigative declaration of the adult criminal proceedings, as soon as they are harmed and must prevail, at all times, the best interest of over twelve years, but under fifteen years of age.

Artículo 83.- Declaración indagatoria del menor mayor de quince años, pero menor de dieciocho años La declaración del mayor de quince años, pero menor de dieciocho años de edad deberá realizarse en presencia de su defensor y sus padres o tutores, guardadores o representantes solo podrán asistir cuando el menor de edad lo solicite. También podrá asistir el representante del Ministerio Público. La declaración del mayor de quince años, pero menor de dieciocho años de edad deberá tener las características de la declaración indagatoria del proceso penal de adultos, siempre y cuando no se violen los principios ni las garantías que esta ley enuncia.

Article 83.- Inquiry statement of the minor of more than fifteen years, but less than eighteen years. The declaration of the person older than fifteen, but under the age of eighteen must be performed in the presence of your defender and your parents or guardians, guardians or representatives only. They may attend when the minor requests it. The representative of the Public ministry. The declaration of the person older than fifteen, but under the age of eighteen must have the characteristics of the investigative statement of the adult criminal process, provided and when the principles or the guarantees that this law enunciates are not violated.

	Recommended changes to statutory limit according to international law:
	· JJAI recommends that Costa Rica explicitly prohibits corporal punishment in penal institutions. 
· Costa Rica should raise the minimum age for pretrial detention from 12 years to 14 years. 
· JJAI recommends Costa Rica starts working towards a 30-day maximum for children detained while awaiting trial. The pretrial detention should only be allowed to be extended once by a judge for up to 30 more days based upon the procedural needs of the case. It should be defined by the statute the specific possible needs for extending the pretrial detention period. 
· Pretrial detention should start at the moment of the initial detention and end at the moment that the court establishes a final sentence. 
· Children who are in detention for the statutory maximum number of days should be placed in supervised release immediately and not re-detained for the same offense.
· Personality rights of juveniles facing criminal charges should be protected by ensuring that private and public media refrain from publishing any information on the identity of children facing criminal charges, including pictures, names and references to their places of residence.
· More professional training for judges in the administration of the juvenile justice system should be provided and maintained in good order. 

	Additional Information on the country
	· Minimum age for marriage remains 15 years and even younger if the consent of the parent or guardian is provided.
· Minimum age of sexual consent is 13 years.
Committee on the Rights of the Child, Consideration of reports submitted by States parties under article 44 of the Convention,  U.N. Doc. CRC/C/CRI/CO/4 (Aug. 3, 2011), https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fCRI%2fCO%2f4&Lang=en

	Questions for the state party related to child pretrial detention time limits:
	· Data on the average time children actually spend in detention, including data on the length of the sentence
· Data on the number of children in detention with adults and any inter-prisoner violence towards children 
· Data on the number of children in solitary confinement
· Data on duration of detention as it varies by race, gender, religion or other relevant characteristics
· Data on ill-treatment of juveniles in detention and in penal institutions
· Data on conditions of police detention facilities
· Data regarding to the application of Article 44 of the Constitution (incommunicado detention) to children
· Data on progress of utilizing complaint boxes from children; of enforcing Restorative Juvenile Justice Programme; Judicial Training College
· Data on result of using sociodemographic variables in data collection of juvenile offenders and criminal groups; of applying national policy of of diversity for indigenous peoples, people of African descent, migrants and refugees to juvenile justice system
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