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PART I
[bookmark: _Toc98834564][bookmark: _Toc98834562]Reservations
Malaysia as a current member of the Human Rights Council reiterates its position in remaining consistently true to its commitment in upholding its mandate under CEDAW while maintaining its reservations to Articles 9(2), 16(1)(a), (1)(c), (1)(f) and (1)(g).  SUHAKAM’s view is that there is a need to prioritize streamlining inconsistencies in “local contents” between Civil and Syariah laws requiring Government to pave the way for withdrawals of reservations, towards which SUHAKAM will play its role to advise and persuade the Government towards the desired goals.

Article 1: Discrimination against women
The Federal Constitution of Malaysia (Federal Constitution) provides for rights and liberties for all persons, including gender equality and non-discrimination based on gender, as provided under Article 8(2). 
SUHAKAM notes the definition of “discrimination against women” as provided by Article 1 CEDAW has yet to be fully implemented here. In Noorfadila binti Ahmad Saikin v Chayed bin Basirun and Ors [2012] the High Court accepted that as part of domestic law, the Government’s commitment, and obligations of their mandate to CEDAW. 
SUHAKAM was a member of the Special Project Team (“SPT”) under the Ministry of Women, Family and Community Development (“MWFCD”) in promoting and drafting the Gender Equality Bill in 2019 and we have urged the Government to move forward and legislate the Bill which would promote and legislate for gender equality.
 
[bookmark: _Toc98834563]Article 2: Measures to eliminate discrimination
[bookmark: _Toc98834566]Parliament 
[bookmark: _Toc98834567]SUHAKAM lauds the establishment of the Special Select Committee on Women, Children and Social Development in Parliament.  SUHAKAM served as  ex-officio of the Human Rights and Fundamental Liberties Special Select Committee whilst then Children’s Commissioner was  member of the Special Select Committee on Women, Children and Social Development.  These Committees are important and demonstrate positive steps to provide a forum for legislators to discuss issues and reforms that can be undertaken to elevate the status and improve support and protection for women, amongst others.
There were issues in relation to unparliamentary conduct by a few male Members of Parliament (MPs) towards women MPs, wherein sexist remarks were uttered without any remorse or apology despite public uproar. SUHAKAM strongly condemned such behaviour and urged for immediate steps to be taken by the Speaker to reprimand and take action against such behaviour. 
Women representation in political office is below the level in comparison to many other States. The official statistics states in 2021, political empowerment was recorded the lowest at 10.0 per cent (score 0.100) indicating that women were still lagging behind men in Ministerial and Parliamentary positions, compared to 2020 which was at 10.8% (score 0.108). There is a need for more women representation in Parliament which would positively contribute to more gender sensitive legislative and policy reforms.    

Article 3: The development and advancement of women
[bookmark: _Toc98834568]Gender equality should be fully accepted, and laws implemented, as required under Goal 5 of the Sustainable Development Goals (SDGs) to enhance the role of women in the economic, social, and political spheres. As the world recovers from the effect of the Covid-19 pandemic, participation of women in social economic development in response to calls for inclusivity is vital.
SUHAKAM recommends the Government to be consistent with the implementation of non-discriminatory policies and laws relating to gender discrimination as enshrined under Article 8 of the Federal Constitution. 
SUHAKAM applauds the Government’s effort to enhance protection for housewives through the enactment of the Housewives’ Social Security Act 2022 (“HSSA 2022”) that provide for social security benefits for insured housewives, for the improvement of health, safety, welfare and well-being of the housewives. While the scheme encourages investment from the spouse, the Government must also ensure that the scheme protect and serve the purpose of the law and is sustainable for future generations.
[bookmark: _Toc98834571]
Article 5: Gender Stereotyping 
SUHAKAM reiterates its position that the pandemic created new barriers for women who face increased domestic violence, unemployment, unpaid or reduced salaries, poverty, and a hard time to provide basic needs for the family. All quarters must work together towards empowering women to uphold their rights and fully leverage their potential in pandemic preparedness and response, particularly in integrating their perspectives in the formulation and implementation of related policies and recovery programmes. SUHAKAM recommends for more concrete efforts towards awareness on gender stereotyping, including the rejection of biased, sexist, and discriminatory views on gender. 

Gender Based Violence (GBV) against Women
[bookmark: _Toc98834572]In 2017, the Domestic Violence Act 1994 (“DVA 1994”) was amended where the definition of “domestic violence” was tightened for the protection of survivors. These amendments will greatly benefit women who face danger from domestic violence and abuse. However, it excluded abuse of unmarried intimate partners. SUHAKAM calls upon the Government to consider reviewing the current legislation by providing legal protection to both married and unmarried partners.  
SUHAKAM urges the Government to extend assistance to refugees/asylum seekers who are domestic violence victims and unable to seek protection due to their status. In August 2022, a Bill was introduced in Parliament to include “stalking” under the Penal Code and amendments to the Criminal Procedure Code providing protection order in cases of stalking.  SUHAKAM believes this Bill enhances and strengthens protection and safety of women. 
Gender stereotyping on GBV is another issue worth highlighting, where in March 2020, MWFCD published sexist posters/infographics on marital relationships and domestic violence.  The posters/infographics were heavily criticised by the general public, and SUHAKAM opines that MWFCD should be more sensitive to gender issues, and they must exercise care and caution in all their publications. 
SUHAKAM’s consultation on “Covid-19 and Women” during the pandemic found that the number of cases of domestic violence had significantly increased.  SUHAKAM was informed that some non-governmental organisations (NGOs) received a total of 898 calls in April 2020 and 848 calls in May 2020, compared to 250 calls in February 2020, while the Department of Social Welfare, registered issuance of 17 Emergency Protection Orders (EPO) between March and May 2020. The number and capacity of temporary shelters for survivors during the pandemic were inadequate, especially in rural areas, including Sabah and Sarawak. Unlegislated protection against online GBV, such as doxing, harassment and incitement, may have contributed to the rise in these incidences. 
SUHAKAM’s recommendations on GBV includes: (1) the number and capacity of temporary shelters should be increased to meet the needs of survivors, regardless of nationality and or legal status; (2) adequate resources be allocated to ensure successful operation of Talian Kasih helpline; (3) information on protection services disseminated widely through various mediums, in various languages, including languages used by migrant workers and refugees to ensure access to information; (4) human rights protection, court and legal services should be categorised as essential services in future emergencies, and lockdowns; (5) gender sensitivity among police, medical officers, and other frontliners to prevent further victimisation.     
SUHAKAM applauds the recent enactment of the Anti-Sexual Harassment Act 2022 (“ASHA 2022”), while being actively involved in stakeholder engagements as a member of the SPT on Sexual Harassment to improve remaining gaps in this Act.  
One of the concerns is on institutional obligations to prevent sexual harassment, especially at the workplace.  However, the provisions under the ASHA 2022 should be expanded to cover sexual harassment in educational institutions, and public spaces. 
SUHAKAM recommends that the definition also be directed at instances that create an offensive, hostile, or intimidating environment” (e.g.: sexual jokes or innuendos, etc.).  Another concern is on victimisation, where fear of retaliatory actions are major factors why sexual harassment, abuse and assault are underreported. 

Marital rape 
Despite there being section 375A Penal Code which provides for the offence of “Husband causing hurt in order to have sexual intercourse”, it however does not make any explicit reference to the element of consent for an offence of “rape”. Section 375 Penal Code was amended so marital rape is criminalised.
[bookmark: _Toc98834573]
Article 6: Trafficking and exploitation of sex workers
[bookmark: _Toc93986429][bookmark: _Toc98834574]Malaysia has received backlash on issues of forced labour and human trafficking and was downgraded to Tier 3 by the United States “Trafficking in Persons” (TIP) Report in 2021 and in 2022.
In March 2019, SUHAKAM and Fortify-Rights published a report, “Sold like Fish” following the finding of mass graves in 2015. The report focused on investigating mass human trafficking activities from Myanmar and Bangladesh to Thailand and Malaysia from 2012 to 2015. The report provided useful detailed information to ensure justice and accountability for crimes perpetrated against untold numbers of trafficking victims and survivors.  It discovered traffickers in Myanmar and Bangladesh had deceived men, women, and children into boarding ships and systematically sold unreported numbers of women and girls into forced marriages and domestic servitude in Malaysia.  Rohingya traffickers had deceived women with offers of free travel to Malaysia and later sold for higher prices. 

PART II
[bookmark: _Toc93986432][bookmark: _Toc98834577]Article 9: Nationality and citizenship
[bookmark: _Toc93986433][bookmark: _Toc98834578]The Government has applied patriarchal lineage in citizenship status application for children and a constitutional challenge is pending in the Federal Court on this matter.  SUHAKAM is advocating constitutional amendments to resolve any lingering issues. In a situation where a person is born outside of Malaysia, the person will qualify for citizenship only if the father is a Malaysian citizen, by operation of law under Part II of the Second Schedule. In this respect, Article 14(1)(b) and Section 1(b) Part II of the Second Schedule applies the jus sanguinis principle by which citizenship is not based on place of birth but by bloodline of the father. With regards thereto, Malaysia still reserves the right for women to have equal rights with men in respect of the nationality of their children. 
Despite the judgment in Mahisha Sulaiha Abdul Majeed v. Ketua Pengarah Pendaftaran & Ors and Another Appeal [2022] 8 CLJ 697, where the Court of Appeal declared that “father” in Section 1(b) Part II of the Second Schedule specifically refer to the “male parent” and cannot be extended to mean the “mother”.  SUHAKAM submits that the wording of Section 1(b) of Part II of the Second Schedule is discriminatory towards Malaysian mothers, that reading together Articles 8(2), 14(1)(b) and Section 1(b) of Part II of the Second Schedule of the Federal Constitution are reflective of the position that the bloodline of Malaysian mothers is to be treated as inferior to that of Malaysian fathers. SUHAKAM strongly urges the Government to expedite amendments in allowing mothers to grant citizenship.

PART III
[bookmark: _Toc93986434][bookmark: _Toc98834579]Article 10: Education 
[bookmark: _Toc98834580]The educational gap between the Orang Asli and Orang Asal with those in other parts of Malaysia is very significant, despite there being policies and actions catered and targeted for them.  There are many factors contributing to dropouts of students among Orang Asli and Orang Asal, one of them being underage marriage. Data provided by the Malaysian Government in Annex T of their State report shows an alarming number of underage marriage (under the age of 18).  SUHAKAM submits that child marriage, driven by poverty, culture, etc. should be discouraged.  Secondary education must be made compulsory, and the public must be made aware on the adverse impact of child marriage.
Sexual and reproductive health (SRH) education is influenced by religious and cultural precepts.  The National Reproductive Health and Social Education Policy (“PEKERTI”) was introduced in 2009 and was recently reviewed and renewed for 2022 until 2025.  The renewed PEKERTI module focuses on five main core approaches and lays down strategies to implement and execute the module.  PEKERTI focuses on advocacy, prevention, comprehensiveness, human capital development, research and development, and monitoring and assessment.  SUHAKAM urges the Government to revise and consolidate PEKERTI and the SRH syllabus to be implemented systematically at all schools in Malaysia. 
SUHAKAM held a Sharing Session, focusing on participants from higher educational institutions.  One of the key takeaways was on more advocacy for safety and protection of female students in campus.  SUHAKAM reiterates its recommendation for all educational institutions of higher learning to improve their investigating and reporting mechanisms on sexual violence complaints. 

Article 11: Employment
SUHAKAM applauds efforts by the Government in protecting employees’ rights in Malaysia, especially for female employees via amendments to the Employment Bill 2021 that came into force on 1 September 2022.  The amendments allows employees to apply for flexible work arrangements, the requirement to exhibit notice on sexual harassment, extending maternity leave from 60 days to 98 days, a 7-day paid paternity leave for each confinement (up to a total of five confinements irrespective of the number of spouses) and prohibits employers from terminating an employee during pregnancy except under specific circumstances and it will be incumbent on employers to prove the termination was not due to pregnancy.  They only apply to employees who have officially entered the workforce.  They do not offer protection against pre-employment discrimination. 
SUHAKAM also recommends the enactment of an employment equal opportunity law to help regulate and address all forms of discriminatory and unfair treatment and practices at the workplace including those relating to recruitment, pay and promotion opportunities, and to ensure equal access to employment and protection of the right to free choice of employment and against unemployment.
[bookmark: _Toc98834581][bookmark: _Hlk93929513]



Article 12: Equality in access to health care
Access to Health Care during Pandemic of COVID-19
SUHAKAM organised consultations with stakeholders in 2020, to discuss issues affecting women’s rights during the Movement Control Order (MCO) including access to healthcare where SUHAKAM observed the Government’s response during the MCO was skewered towards gender insensitivity.  There was closure of public clinics providing affordable reproductive healthcare services which non-Malaysian women comprising refugees, migrants, etc. from gaining access to healthcare.  In CEDAW Committee’s 2018 Concluding Observations to the Government (“Concluding Observation”), it recommends that the Government must ensure all women, regardless of nationality or income, have effective access to affordable health care services, including childbirth, reproductive health, and family planning. 

Access to healthcare by the vulnerable communities 
Refugees and asylum seekers in Malaysia encounter circumstances where their health and well-being are compromised, due to xenophobic barriers that discriminate them, especially women and children.  SUHAKAM recommends that the Government institutes long-term legislative approach to ensure refugees, migrants and asylum-seekers have access to various services such as antenatal and postnatal care, preventive care, health education, and family planning.  

Female Genital Mutilation (FGM) and Female Circumcision (FC) 
The main concern on FGM/FC in the Concluding Observations is regarding the Fatwa issued by the Malaysian National Council of Islamic Religious Affairs in April 2009, which makes it obligatory for Muslim women to undergo female circumcision.  Currently female circumcision is carried out mostly amongst Malay Muslim communities and is performed by medical professionals, mostly in private practices.  FGM/FC in Malaysia are generally categorised under Type I and IV and mostly practiced by Muslims, and a small portion by Orang Asli/Asal. 
SUHAKAM’s position on FGM/FC currently revolves around targeting on generic classifications, voicing against practices of all forms of torture, harm towards children which implicitly include FGM/FC.
[bookmark: _Toc98834582]
Article 13: Social and economic benefits
Social Security for Women 
[bookmark: _Toc98834584]The timely passing of the HSSA 2022 which sets up a Housewife Social Security Scheme under the Social Security Organisations for housewives up to 55 years old is welcomed by SUHAKAM.  The Act is intended to protect housewives against accidents, illness, disability, domestic problems, and increased living cost without financial and welfare support. SUHAKAM hopes that the Act will empower and compensate women performing unpaid work. 

PART IV
[bookmark: _Toc98834591]Article 16
Equality in marriage and family law 
Syariah law falls under the purview of States and not the Federal Government.  Only Muslims are subjected to the jurisdiction of the Syariah Courts.  Matters on marriage and divorce for non-Muslims are under the jurisdiction of the Civil Courts, with the Law Reform (Marriage and Divorce) Act 1976 (“LRA 1976”) being the applicable legislation. 
Certain incongruities exist between the Civil and Syariah laws, the latter under States’ jurisdiction, the former at Federal level. This is the accepted reality which SUHAKAM recognises, but at the same time continues its efforts to persuade the Government to consider withdrawing reservations to Articles 16(1)(a), 1(f) and 1(g) CEDAW.


Child Marriage
SUHAKAM has made recommendations to raise the minimum age of marriage to 18 for both women and men in civil and Muslim marriages.  An encouraging sign would be the recent changes in Syariah family law enactments in Selangor and Kedah in 2022 which raised minimum marriageable age to 18 for both women and men.
SUHAKAM will continue to play its role to encourage all States to raise the minimum age to marry to 18 for Muslims and for the LRA 1976 to be amended as currently the marrying age is 16 for female and 18 for male. 
In order to tackle the root causes of child marriages and child abuses, it is pertinent to enhance awareness on this subject.  SUHAKAM organised programmes on sexual and reproductive health in rural areas, namely “Tahfiz Lecture Series” to raise awareness and protect children from abuse, “Community Awareness and Education Program on Child Rights and Female Health Reproductive”, and “Awareness and Education Program on Children’s Right for Villagers of Kota Marudu”. 
In addition, SUHAKAM calls on the Government to provide for compulsory and comprehensive sex education in schools and to ensure that they are not exploited or forced into marriage or subjected to other forms of sexual abuse.
SUHAKAM will continue to persuade and recommend to the Government as State Party to CEDAW and the Convention on the Rights of the Child (CRC), for Malaysia to enact laws that would harmonise civil and syariah legal systems in the interest of Malaysia as a sovereign State and its commitments under CEDAW. 
SUHAKAM notes that the Sexual Offences Against Children Act 2017 (“SOAC 2017”) prohibits any form of communication with a child as it may lead to the commission of any sexual offences as specified in the Act.  This includes grooming of a child which may lead to marriage between the child and an adult, or situations where those who sexually assault children are allowed to marry their victims to compensate for their crimes or resort to intimidation to ensure their victims do not report the crimes to the authorities.  SUHAKAM regards this as a step in the right direction consistent with the protection afforded under the laws/enactments in relation to child marriage. 

Unilateral Conversion of Children
The Federal Court decision in Indira Gandhi’s case is a landmark case on unilateral conversion of children.  There are several points worth noting from the Federal Court’s judgement: (1) the power of judicial review lies with civil courts.  Its jurisdiction is “inherent in the basic structure of the Constitution” and “cannot be truncated or infringed”; (2) if a party in a matter falling under the jurisdiction of the Syariah Courts is a non-Muslim, the matter cannot be brought to the Syariah Court; (3) consent of both parents is needed regarding the conversion of a child. The Federal Court noted in its judgment, the wellbeing of the child should be considered, especially when involving custody or religious upbringing.  
SUHAKAM regards this decision as a positive development in line with CRC/CEDAW and will continue to support the principles it entails.  Furthermore, the LRA 1976 was amended in 2017 where a party to a non-Muslim marriage who converted to Islam, may then petition for divorce based on his/her conversion.  The converted party could no longer be allowed to apply to the Syariah Court for divorce.    

Conclusion
SUHAKAM is committed to work with and advise the Government as well as collaborating with civil society organisations, NGOs and other stakeholders towards creating an environment in Malaysia, as a country that provides practical avenues.  This should be accompanied by concerted actions via legislation, if necessary, on equality for women and eliminating all forms of discrimination against women in Malaysia in line with the common goal under CEDAW.  
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