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25 August 2017


Dear Committee Members,


GRADED GUARDIANSHIP & SUPPORTED DECISION-MAKING

As promised, I am writing to outline my Government’s proposals regarding graded guardianship and supported decision-making.  My colleagues are currently working on a number of proposals in relation to the Adults with Incapacity (Scotland) Act 2000 which will be subject to public consultation by the end of this year.  This consultation will include proposed changes in guardianship and supported decision-making.  

As you are aware, Article 12 of the UNCRPD requires that persons with disability should be able to access the support they need to exercise their legal capacity.  This means the person should be at the forefront of all decision making.  Supportive decision making and the determination of the rights, will and preferences of the person are paramount.  

In Scotland the current reliance on a fairly uniform approach to guardianship orders, in which a comprehensive set of powers is often given to guardians, irrespective whether all those powers are required at the time of granting or not, means that the right of the person to make decisions may be removed altogether.  My Government’s view is that by devising a system which makes it easier to secure only those powers that are absolutely necessary will safeguard the financial status and welfare of the person concerned.  Under such an arrangement, the person would then be free to make other decisions about their lives, with the appropriate support if required.  We believe that this tailored approach is much closer to the ideals enshrined in the UNCRPD.

The proposals, which will be subject to public consultation, are that there ought to be 3 grades of guardianship, covering both welfare and financial matters.  The complexity of the application would increase from Grade 1 through to Grade 3, with Grade 1 including powers for the guardian to support the adult in making their own decisions, as well as limited substitute decision-making powers.  Should guardianship be granted at Grade 1, but circumstances then change, a renewal could be applied for at higher grade if appropriate.  Under the proposals there would be a maximum time limit of 3 years for a guardianship before renewal is required.  

My Government’s intention is to ensure that any legislative changes to the Act would also include enhanced principles requiring the provision of appropriate support to be demonstrated.  In this regard we are considering proposals for the creation of a supported decision maker role.  Our thinking behind this proposal is that we should make provision to allow a person who has capacity, to appoint someone to help them make decisions, in a similar fashion to the way in which a person can appoint a power of attorney.  The supporter would have access to a person’s bank accounts, medical records, or whatever the individual wishes but the determining factor is that it would always be the person who make that decision, not the supporter.  In order to come up with concrete proposals in this area we are currently in the process of establishing a working group to develop proposals for a Scotland wide strategy for supported decision making.  

These proposals, which will be subject to consultation, were developed from suggestions received in response to the Scottish Law Commission’s report on Adults with Incapacity in 2014, as well as suggestions from the Office of the Public Guardian, the Mental Welfare Commission and Napier University Centre for Mental Health and Capacity Law.


I hope that this information is helpful.


Yours sincerely





DONNIE JACK
[bookmark: _GoBack]Programme Co-ordinator, Disability Action Plan
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