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Introduction of KAMI
KAMI is a DPO working with the people with psychosocial disabilities of Korea to advocate and improve the human rights and lives of the people is psychosocial disabilities for mobilizing inclusion. 
KAMI started from 29 May in 2010 and is registering as an NGO at the Department of Health and Welfare and the National Human Rights Council of Korea.
KAMI had been standing for Korean Alliance on Mental Illness but changed the name as Korean Alliance for Mobilizing Inclusion after participating at the 12th session of CRPD Committee in Sep. 2014 and hosting TCI Asia conference with TCI Asia, IDA and NHRCK in Nov. 2015.
KAMI is educating/training CRPD, advocating, supporting and researching people with psychosocial disabilities and made submissions to CRPD Committee in 2014.
We are working with TCI Asia (Transforming Community for Inclusion of the people with psychosocial disabilities in Asia) and hosted an international conference on “Inclusion of the People with Psychosocial Disabilities” with IDA, WNUSP, TCI Asia and National Human Rights Council of Korea in Nov. 2015. 
KAMI hosted two legal meetings and conference for drafting model law for inclusion of the persons with psychosocial disabilities with lawyers, law professors and DPO leaders from Asian countries (Korea, Japan, Taiwan), Australia, Europe and the United States in 2016 and 2017.
In September 2017 KAMI hosted an international conference for mobilizing inclusion of the people with psychosocial disabilities with NHRCK and CHRUSP (Tina Minkowitz).



Forward
People with psychosocial disabilities in Korea are being in critical situations even after the CRPD Committee made 8 important concerns and recommendations related to persons with psychosocial disabilities in the Concluding Observations on the initial report of the Republic of Korea.[footnoteRef:2] [2:  Monthian Buntan, State obligations under UNCRPD and Concluding Observations, New opportunities for Korean persons with psychosocial disabilities, TCI Asia conference in Nov. 2015 hosted by KAMI and NHRCK] 

1. General principles and obligations (arts. 1–4): Disability Rating System and The Welfare of Disabled Persons Act (WDPA) Article 15
2. Equal recognition before the law (art. 12): Legal Capacity and Guardianship system under the New Civil Act
3. Liberty and security of the person (art. 14): Involuntary admission and treatment, and Institutionalization under Mental Health Act (New Mental Health Promotion Bill)
4. Freedom from torture and cruel, inhuman or degrading treatment or punishment (art. 15): Forced treatment that subjects persons with psychosocial disabilities to cruel, inhuman and degrading treatment and punishment
5. Freedom from exploitation, violence and abuse (art. 16): All cases of violence, exploitation and abuse against persons with psychosocial disabilities
6. Liberty of movement (art. 18): Article 11 of the Immigration Control Act and Article 32 of WDPA
7. Health (art. 25): Article 732 of the Commercial Act and reservation on Article 25 (e) of the Convention 
8. Work and employment (art. 27): Minimum Wage and Sheltered Workshops 
But Korean government didn’t do anything to implement the obligations under CRPD and the CRPD Committee’s Concluding Observations. 
In Sep. 2016 there was a Constitutional Court Decision on the Article 24 of the Mental Health Act which was ruling the involuntary admission of the people with psychosocial disabilities but there is no change in policy and legislations to follow the ruling of the Constitutional Court.
Korean government and the Court is trying to promoting the legal guardianship system which was introduced in Korea from 2013 by the New Civil Act, even after the CRPD Committee observed it as against the Article 12 of the CRPD and the legal capacity of the people with disabilities and recommended to develop a new system for supported decision making.
Korea revised the Mental Health Act in May 2016 and the procedure of involuntary admission of the people with mental illness changed but it still discriminates the people with psychosocial disabilities. 
The new Mental Health and Welfare Act still doesn’t need informed consent of the people with mental illness and the Welfare of Disabled Person’s Act still doesn’t include the people with psychosocial disabilities in many services for the people with disabilities.
Recently the revised Social Welfare Service Act ruled out the people with psychosocial disabilities who have mental illness from getting the certification of social workers if he/she cannot prove himself/herself OK for the job by the psychiatrist’s medical diagnosis.
There already have been more than a hundred laws and regulations to discriminate people with psychosocial disabilities in Korea as wrote in KAMI Parallel report to the 12th session of CRPD Committee.
This report is mostly from the presentation “State obligations under UNCRPD and Concluding Observations, New opportunities for Korean persons with psychosocial disabilities” by the CRPD Committee member Dr. Monthian Buntan in 2015. 

But Korea didn’t do anything to change the system or practice for implementing the CRPD and the Concluding Observations from the CRPD Committee. 

1. General principles and obligations (arts. 1–4): 
    Disability Rating System and The Welfare of Disabled Persons Act (WDPA) Article 15
“8. The Committee is concerned that the new disability determination and rating system under the Welfare of Disabled Persons Act relies only on medical assessments in providing services and fails to take into account the various needs of persons with disabilities and to encompass all persons with disabilities, including those with psychosocial disabilities. The Committee is also concerned that, as a result, this system limits the eligibility of persons with disabilities for welfare services and personal assistance, based on their ratings.
9. The Committee recommends that the State party review the current disability determination and rating system under the Welfare of Disabled Persons Act to ensure that the assessment reflects the characteristics, circumstances and needs of persons with disabilities, and that welfare services and personal assistance be extended to all persons with disabilities, including those with psychosocial disabilities, in accordance with their requirements.”
But the Welfare of Disabled Persons Act (WDPA) Article 15[footnoteRef:3] limited its application against persons with disabilities that fall under the application of the Mental Health Act (MHA). As a result, persons with psychosocial disabilities are being excluded from receiving services that are provided by welfare facilities established by the central or local governments, such as housing accommodations, counseling, treatment, and training. In addition, persons with psychosocial disabilities are being discriminated against as they are limited to being under the MHA, which mainly focuses on accommodation facilities, such as psychiatric hospitals and sanatoriums. [3:  “Article 15 (Relations with other Acts) With respect to persons with disabilities governed by other Acts prescribed by Presidential Decree, including the Mental Health Act and the Act on the Honorable Treatment and Support of Persons, etc. of Distinguished Services to the State, etc., among persons with disabilities under Article 2, the application of this Act may be restricted as prescribed by Presidential Decree.”] 

Call for Actions:
· To abolish all discriminatory provisions against persons with psychosocial disabilities in order that they may also enjoy policies under the WDPA on an equal basis with other persons with disabilities. 
· To actively develop and provide policies that consider the characteristics of persons with psychosocial disabilities. More importantly, abolish the disability grading and registration system which is based on the medical model and on taking measures to change the legal concept of disability in accordance with the social model. 

2. Equality and non-discrimination (art. 5) Discriminatory laws and practices 
There are hundreds of laws which prohibit persons with psychosocial disabilities from having jobs. Based on broad and abstract grounds, such as “physical and/or mental weakness,” “disability in mind and body,” and “mental disability,” the status of persons with disabilities is not being protected from forced dismissals or retirement from positions such as: a judge (Court Act Art. 42-2, 47), a prosecutor (Office of Prosecution Service Act Art. 39-2), member of the Board of Audit (Audit and Inspection Act Art. 8), steering committee member of public agencies (Public Organizations Act Art. 9) and board members of the National Human Rights Commission (Commission Act Art. 8) etc.[footnoteRef:4] [4:  KAMI, Parallel Report of KAMI (Korean Alliance on Mental Illness), 2014] 

The vast majority of professional licenses are granted or officially recognized by the government. However, a considerable number of legislations are denying the application for license approval or acquisition, if the person concerned has a history of psychosocial disabilities. For instance, such persons are stated as persons limited in being certified or licensed or as disqualified persons for occupations or qualifications such as: a lawyer (Lawyer Act Art. 8); a doctor, pharmacist, medical technician, or medical support assistant (Medical Devices Act Art. 6) etc.
Korea recently introduced the disqualification of mental illness for social workers by the revised Social Welfare Service Act Article 11-2 in Sep. 2017.
Call for Actions:
· To repeal, amend or revise discriminatory laws and practices aim at prohibiting all form of discrimination based on disabilities especially psychosocial disabilities.

3. Equal recognition before the law (art. 12): 
    Legal Capacity and Guardianship system under the New Civil Act
“21. The Committee is concerned that the new adult guardianship system, which was introduced in July 2013, permits guardians to make decisions regarding the property and personal issues of persons deemed persistently incapable of managing tasks due to psychological restrictions caused by disease, disability or old age. The Committee notes that such a system continues to promote substituted decision-making instead of supported decision-making, contrary to the provisions of article 12 of the Convention, as elaborated in the Committee’s general comment No. 1 (2014) on equal recognition before the law.
22. The Committee recommends that the State party move from substitute decision-making to supported decision-making, which respects the person’s autonomy, will and preferences and is in full conformity with article 12 of the Convention and general comment No. 1, including with respect to the individual’s right to give and withdraw informed consent for medical treatment, to have access to justice, to vote, to marry, to work and to choose his or her place of residence. The Committee further recommends that the State party provide training, in consultation and cooperation with persons with disabilities and their representative organizations, at the national, regional and local levels for all actors, including civil servants, judges and social workers, on the recognition of the legal capacity of persons with disabilities and on the mechanisms of supported decision-making.”
General comment No 1 (2014) Article 12: Equal recognition before the law
“7. State parties must holistically examine all areas of law to ensure that the right of persons with disabilities to legal capacity is not restricted on an unequal basis with others. Historically, persons with disabilities have been denied their right to legal capacity in many areas in a discriminatory manner under substitute decision-making regimes such as guardianship, conservatorship and mental health laws that permit forced treatment. These practices must be abolished in order to ensure that full legal capacity is restored to persons with disabilities on an equal basis with others. 
22. In its concluding observations relating to article 12, the Committee on the Rights of Persons with Disabilities has repeatedly stated that the State parties concerned must “review the laws allowing for guardianship and trusteeship, and take action to develop laws and policies to replace regimes of substitute decision-making by supported decision-making, which respects the person’s autonomy, will and preferences”. 
23. Substitute decision-making regimes can take many different forms, including plenary guardianship, judicial interdiction and partial guardianship. However, these regimes have certain common characteristics: they can be defined as systems where (i) legal capacity is removed from a person, even if this is just in respect of a single decision; (ii) a substitute decision-maker can be appointed by someone other than the person concerned, and this can be done against his or her will or (iii) any decision made by a substitute decision-maker is based on what is believed to be in the objective “best interests” of the person concerned,  as opposed to being based on the person’s own will and preferences.”
The New Civil Act enforced in 2013, articles on adult guardianship (chapter 2 and chapter 5) deny or only partly recognize the legal capacity of the person with mental disabilities (psychosocial, developmental disabilities or old person with dementia), as stated that “Once an adult guardian is appointed, the person under guardianship cannot perform legally valid acts by himself. If the person under guardianship performs legal acts without the consent of the guardian, the guardian can cancel or nullify the acts carried out by the person under their guardianship. The person under their guardianship is permitted to do trifling acts such as the purchasing and sale of property and use of facilities for daily necessities, providing that the price of which is not excessive. (Civil Act Art. 10)”
As a result of amendments to the Civil Act, the government of the Republic of Korea is implementing an adult guardianship system, which allows substituted decision-making by the adult guardian on matters related to property and personal status (acts such as admission to and discharge from hospitals or institutions), concerning persons deemed persistently incapable of managing tasks due to psychological restrictions caused by disease, disability, or old age. 
Call for Actions:
· To review the adult guardianship under the related laws, particularly the Civil Act, which limits the self-determination of persons with disabilities and their exercise of legal capacity and to develop and introduce a supported decision-making system in order that the right to self-determination of persons with disabilities is respected on the basis of their will and preference.

4. Liberty and security of the person (art. 14): 
    Involuntary admission and treatment, and Institutionalization under Mental Health Promotion and Welfare Act (New Mental Health Act of 2016)
“25. The Committee is concerned that the existing legal provisions in the Mental Health Act, as well as the draft amendment to the Act, allow for deprivation of liberty on the basis of disability. It is also concerned about the high rate of institutionalization, including long-term institutionalization, of persons with psychosocial disabilities without their free and informed consent. 
26. The Committee recommends that the State party repeal the existing legal provisions allowing for the deprivation of liberty on the basis of disability, including a psychosocial or intellectual disability, and adopt measures to ensure that health-care services, including all mental health care services, are based on the free and informed consent of the person concerned. The Committee also recommends that until the law is amended, all cases of deprivation of liberty of persons with disabilities in hospitals and specialized institutions be reviewed and that the review include a possibility of appeal.”
The involuntary hospitalization rate among psychiatric patients is vastly higher than the rate of voluntary hospitalization, the statistics by Korea National Mental Health Commission Research and Department of Health and Welfare show that in 2012 among all hospitalized inpatients (80,569) in public or private mental health facilities, only 24.1% of all inpatients are voluntarily hospitalized, while75.9% of them are hospitalized involuntarily. In detail, 53,105 inpatients (65.9%) are involuntarily hospitalized by two (or one) family members and 6,737 inpatients (8.4%) are hospitalized by the mayor of the relevant local government. Even though Korea revised the Mental Health Act in May 2016 and Constitutional Court Decision made in Sep. 2016 there still remain many kinds of involuntary hospitalization procedures and no clear change in the mental health policy or legislations of Korea to abolish the system against the legal capacity of the people with psychosocial disabilities.
It was also revealed that the average number of days of hospitalization is 247 days for psychiatric institutions, 3,693 days for psychiatric sanatoriums (2012 Central Mental Health Supporting Committee Report). Psychiatric sanatoriums (under art. 10 of the MHA) are facilities that accommodate persons with chronic psychosocial disabilities, at which 11,072 persons are accommodated across 59 such establishments. The statistics on the number of days of hospitalization at these establishments is as follows: 3,335 persons (or 30.1%) for less than 5 years, 2,118 persons (or 19.1%) for 5-9 years, 2,648 persons (or 23.9%) for 10-14 years, 1,050 persons (9.5%) for 15-19 years, 731 persons (6.6%) for 20-24 years, 681 persons (6.2%) for 25-29 years, 332 persons (3.0%) for 30-34 years, 157 persons (1.4%) for 35-39 years, and 20 persons (0.2%) for more than 40 years. 
	
	Total
	Less than 5 years
	5-9 years
	10-14 years
	15-19 years
	20-24 years
	25-29 years
	30-34 years
	35-39 years
	Over 40 years

	Number of residents
	11,072
	3,335
	2,118
	2,648
	1,050
	731
	681
	332
	157
	20

	Rate (%)
	100
	30.1
	19.1
	23.9
	9.5
	6.6
	6.2
	3.0
	1.4
	0.2



And from the OECD Review on Mental Health in Korea, the average length of stay in psychiatric hospitals in Korea is the longest among the compared OECD countries as the statistics shown below:
 [image: ]
The involuntary hospitalization procedures of the New Mental Health Promotion and Welfare Act (2016):
Even the New Mental Health Promotion Bill has improvements in many fields such as reduced the scope of ‘persons with mental illness’ to people with severe mental illness requiring admission to a hospital, strengthened requisites for involuntary hospitalization to improve the involuntary admission and discharge system, shortened the first evaluation cycle for the release from a hospital from six months to three months etc. But most of the present articles relating to involuntary hospitalizations, mental health facilities and special treatments such as ECT (Electroconvulsive Therapy), insulin lethargy therapy, hypnosis-under anesthesia therapy, psychiatric surgery therapy, coercion and seclusion remain in the new Mental Health Promotion and Welfare Act. These inhumane psychiatric therapies like ECT (Electroconvulsive Therapy), Psychosurgery (may be “lobotomy”) cannot be allowed. And considering most inpatients are involuntarily hospitalized, such therapies could be practiced without free and informed consent of the person with psychosocial disabilities.
Call for Actions:
· To review provisions within the New Mental Health Promotion and Welfare Act on involuntary admission by those responsible for care, head of local governments, the police, and health professionals, to establish legal and institutional devices to ensure the right to live within the community of persons with psycho-social disability, and to implement comprehensive and specific policies on the basis of such devices. The policies must include the provision of social welfare services in relation to necessary treatment and healthcare within the community on the basis of the free and informed consent of persons with psychosocial disabilities. 
· To abolish policies for institutions, de-institutionalization, and on clearly stating policies for independent living and living within community.

5. Freedom from torture and cruel, inhuman or degrading treatment or punishment (art. 15):
    Forced treatment that subjects persons with psychosocial disabilities to cruel, inhuman and degrading    
    treatment and punishment
“29. The Committee is concerned that, in psychiatric hospitals, persons with psychosocial disabilities are subjected to acts considered cruel, inhuman or degrading treatment, including solitary confinement, constant beating, restraint and excessive drug treatment.
30. The Committee urges the State party to abolish forced treatment that subjects persons with disabilities to cruel, inhuman and degrading treatment and punishment. As long as institutionalization continues, the Committee urges the State party to protect persons with disabilities in psychiatric hospitals from violence, abuse and ill-treatment of any kind through the establishment of effective external independent monitoring mechanisms that ensure the representation of organizations of persons with disabilities.”
There is no change in policy and legislation for establishment of effect independent monitoring mechanisms to prevent violence, abuse and ill-treatment in the psychiatric hospitals and support whistleblowers of human rights violations. 
Call for Actions:
· To establish a system to conduct surveys on and monitoring of the situation of human rights violations within schools, communities, and institutions.
· To seek comprehensive measures for prevention and remedy. Such a measure must include a plan to relieve the situation of human rights violation, including neglect, within psychiatric hospitals and sanatoriums. 
· To set up measures to protect and support whistleblowers of human rights violations, to ensure the increased participation of external personnel in decision-making bodies within institutions, and to carry out regular and systematic monitoring by an independent and external body.

6. Liberty of movement (art. 18): 
    Article 11 of the Immigration Control Act and Article 32 of WDPA
“35. The Committee is concerned about the provisions of article 11 of the Immigration Control Act pursuant to which entry to the State party is denied to persons with psychosocial disabilities “who lack reason and are not accompanied by an assistant for their sojourn”, and of article 32 of the Welfare of Persons with Disabilities Act, which restrict basic disability services for migrants with disabilities.
36. The Committee recommends that the State party repeal article 11 of the Immigration Control Act and article 32 of the Welfare of Persons with Disabilities Act in order to ensure that persons with disabilities are not deprived of the right to enter the Republic of Korea on the basis of disability and to free migrants with disabilities from restrictions on basic disability services.”
Article 11 of the Immigration Control Act states that foreigners classified as “persons with psychosocial disabilities, who lack reason and are not accompanied by an assistant for sojourn” can be denied entry. Although, so far, there have been no cases of denial on the basis of disability, the provision contains the possibility of being misused, serving as the legal ground behind arbitrarily denying entry on the basis of disability.
Call for Actions:
· To repeal Article 11 of the Immigration Control Act.
 
7. Health (art. 25): 
    Article 732 of the Commercial Act and reservation on Article 25 (e) of the Convention
“47. The Committee is concerned that the recently amended article 732 of the Commercial Act recognizes life insurance contracts for persons with disabilities only if the person “possesses mental capacity”. The Committee notes that the denial of insurance contracts on the basis of “mental capacity” constitutes a discrimination against persons with disabilities.
48. The Committee encourages the State party to repeal article 732 of the Commercial Act, which recognizes life insurance contracts for a person with disability only if the person “possesses mental capacity”, and to withdraw its reservation to the provision of article 25 (e) of the Convention regarding life insurance.”
The Commercial Act was amended to allow mentally incompetent persons, who have the minimum level of self-defense capability and a high need for life insurance, to purchase a life insurance policy in 2014 and came into force in 2015, but even in the amended legislation, it exclusively recognizes the subscription to health insurance when the person with disability “possesses mental capacity.” This implies that the provision is still unable to completely prevent denial of subscription on the basis of the rather ambiguous standard of “mental capacity.”
Call for Actions:
· To repeal Article 732 of the Commercial Act and take measures to relieve the situation of discrimination regarding subscription to health insurance on the basis of disability and to withdraw its reservation on Article 25 (e) of the Convention as soon as possible.

8. Work and employment (art. 27):
    Minimum Wage and Sheltered Workshops
“49. The Committee is concerned that the Minimum Wage Act excludes from the benefit of the minimum wage “those who clearly lack the capacity to work” and fails to set clear standards for conducting assessments and making decisions to define the lack of capacity to work. The Committee is also concerned that, as a result, many persons with disabilities who work, especially those with psychosocial disabilities, receive compensation below the minimum wage, and that the practice of placing such workers in sheltered workshops that do not aim to prepare them for entry into the open labour market continues.
50. The Committee encourages the State party to introduce a supplementary wage system to compensate those persons with disabilities who are excluded from the benefit of the minimum wage by the Minimum Wage Act and to eliminate sheltered workshops and seek alternatives in line with the Convention to promote the employment of persons with disabilities in close consultation with organizations of persons with disabilities.”
Persons with disabilities, particularly women with disabilities, persons with psychosocial and developmental disability, face severe discrimination in relation to their labor rights. The specified groups are receiving even lower wages than the average for persons with disabilities, which itself only amounts to below half of the average wage for persons without disabilities. In particular, persons with psychosocial disabilities are facing extreme financial difficulties as it is difficult for them to be employed in the first place, yet there are no support policies to guarantee their income.
Call for Actions:
· To take active countermeasures, such as through the introduction of a supplementary wage system. 
· To investigate the situation of sheltered workshops and establish measures in order that those working at sheltered workshops may be ensured a proper status as workers and receive adequate wages and 
· To seek alternatives in line with the Convention to promote the employment of persons with disabilities in close consultation with organizations of persons with disabilities.

Conclusion:
· Reform Korea Mental Health System and services for the persons with psychosocial disabilities who are excluded from the communities for a long time.
· Review Welfare of Disabled Person Act, Mental Health Act, Civil Act, Immigration Control Act and the Commercial Act and other laws which discriminate against persons with psychosocial disabilities in order to promote and protect the rights of persons with disabilities as enshrine in the Convention.
· To establish a system to conduct surveys on and monitoring of the situation of human rights violations within schools, communities, and institutions.
· To seek comprehensive measures for prevention and remedy. Such a measure must include a plan to relieve the situation of human rights violation, including neglect, within psychiatric hospitals and sanatoriums. 
· To set up measures to protect and support whistleblowers of human rights violations, to ensure the increased participation of external personnel in decision-making bodies within institutions, and to carry out regular and systematic monitoring by an independent and external body.
· More than 97% of the total mental health budget of Korea is spent for mental health hospitals (more than 60% is spent for hospitalization) and sanatoriums to keep people with psychosocial disabilities in the institutions for many years and life-long. To change the policy and legislation discriminating and excluding people with psychosocial disabilities the CRPD Committee needs to come and investigate the Mental Health System and the critical situations of the people with psychosocial disabilities in Korea as soon as possible like OECD did in 2012.
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Figure 18. Length of stay for mental and behavioural disorders, Korea and selected OECD countries
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