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	Human Rights Treaties Division (HRTD)

Office of the United Nations High Commissioner for Human Rights (OHCHR)

Palais Wilson – 52, rue des Pâquis

CH-1201 Geneva (Switzerland)




Date: 12.10.2012

Dear Sirs/Madams,

Reference is made to the Committee Against Torture's 49th session and the consideration of Norway’s combined sixth and seventh periodic reports (CAT/C/NOR/6-7) submitted in response to the list of issues (CAT/C/NOR/Q/7). 

Please find below comments from the Norwegian National Institution for Human Rights (hereinafter NI) to the said report.  

The Norwegian Centre for Human Rights (NCHR) is at present Norway's National Human Rights Institution (cf. Royal Decree of 21 September 2001). As Norway's National Human Rights Institution, the NCHR is given the specific mandate to protect and promote international human rights and see to that these are being respected and fulfilled by Norwegian authorities. Writing supplementary reports to international human rights treaty monitoring bodies is a core means by which NCHR seeks to enhance the respect for human rights in Norway.

This report is prepared in consultation with the Parliamentary Ombudsman for Public Administration, the Equality and Anti-discrimination Ombud, and the Ombudsman for Children. The Ombudsman for Children has also contributed with written submissions on issues of particular relevance for children.

The comments from the NI are not exhaustive and are limited to selected issues relevant to the consideration of Norway’s combined sixth and seventh periodic reports (CAT/C/NOR/6-7). The comments will be presented in the following order: 

1)
Ratification of OPCAT (List of Issues Paragraph 29)

2)
Detention of Foreign Nationals (List of Issues Paragraph 3)

3)
Police Custody (List of Issues Paragraph 5)

4)
Solitary Confinement (List of Issues Paragraph 6)

5)
Human Rights Education within the Administration of Justice (List of Issues Paragraph 11)
6)
Treatment of Juvenile prisoners (List of Issues Paragraph 14)
7)
Psychiatric Health Care in Prisons (List of Issues Paragraph 24)

8)
Use of Coercive Measures in Psychiatric Health Care (List of Issues Paragraph 26)  

1.
Ratification of OPCAT - List of Issues Paragraph 29:

Please state what measures have been taken to ratify the Optional Protocol to the Convention, which the State party signed on 24 September 2003. Please elaborate on the reasons why the State party has not yet ratified this Protocol.

Norway has taken pride in being at the forefront of the protection of human rights through international legal instruments. The Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment adopted on 18 December 2002 (OPCAT), was signed by Norway on 24 September 2003. The Protocol entered into force 22 June 2006 and has so far been ratified by 28 States. However, Norway has not yet ratified the Optional Protocol. 

The Inter-Ministerial working group
 that was mandated to make a proposal on the establishment of National Preventive Mechanisms has completed its work and delivered its report to the Ministry of Foreign Affairs 27 April 2012.  Thereinafter the report was circulated to all relevant stakeholders for public consultation. NI considers that there are presently no formal obstacles which justify holding the ratification in abeyance. Therefore, the necessary steps should be taken to ensure a speedy ratification.

Recommendation: 

· The State Party should  ratify the OPCAT without any further delays 

2. Detention of Foreign Nationals - List of Issues Paragraph 3: 

Please elaborate on the impact of the amendments of the Immigration Act, as referred to in the Committee’s previous concluding observations, on the rights of persons staying at the Trandum Holding Centre (CAT/C/NOR/CO/5, para. 9). In this respect, please provide detailed statistics relating to the application of these amendments concerning the detention of foreign nationals.

The NI acknowledges the importance of the said amendments to the Immigration Act and the introduction of detailed regulations concerning the rights of the foreigners detained at the Trandum Holding Centre.  Furthermore, the NI recognises the importance of establishment of the Supervisory Board for the Police Immigration Detention Centre at Trandum, despite the fact that they have no binding authority.  

2.1
Unhealthy sanitary Conditions and Overcrowding at Trandum Holding Centre

The annual reports of the Supervisory Board reveal that there are a number of remaining concerns with regard to health and the overall conditions of detention at Trandum Holding Centre.
 Their reports have consistently found unhealthy sanitary conditions and overcrowding. As the Board correctly has pointed out, such conditions may have an adverse impact on the mental health of the detainees.  

Recommendations:

· The State Party should ensure that the sanitary conditions at Trandum Holding Centre are being improved 

· The State Party should ensure that overcrowding  is being avoided

2.2
Increased Number of Detainees and overnight Stays at Trandum Holding Centre

Annual reports of the Supervisory Boards reveal that the number of detained foreigners increased from 2010 to 2011. In 2010 there were a total of 2.123 detainees and 7.431 overnight stays at the holding centre. In 2011 the numbers had escalated to 2.475 and 17.874, respectively. In the NIs opinion the considerable increase in the use of detention, particularly as regards the number of overnight stays, is problematic and might indicate excessive use of these measures at Trandum Holding Centre.
Recommendation:

· The State Party should provide information of the reasons for the increased frequency in the use of detention at Trandum Holding Centre

2.3
Excessive Use of Coercive Measures

Use of coercive measures in general and security cells in particular, are highly intrusive measures which may have detrimental health effects on the detainees concerned. Thus, the use of such measures should be limited to exceptional cases, used as a last resort, for a shortest possible time and it has to be strictly monitored. Particular vigilance is required when the detainee shows signs of mental health problems. 

The NI is concerned that the use of coercive measures such as placement in a separate ward, segregation and the use of security cells remains high. According to the annual report of 2010, a total of 502 decisions concerning 322 detainees were made that year. The Board pointed out that this represented a substantial increase. However, in its annual report for 2011, the Board found that the number of decisions had increased further: a total of 599 decisions regarding coercive measures were made. Particular concern is detainees who are suicidal or suffer from a mental illness. The NI holds that the use of coercive measures should be strictly prohibited in such cases. Following its last visit to Trandum in 2011, the CPT also recommended that steps be taken to ensure that foreign national placed in a security cell and/ or subjected to “body cuffs” are always seen to by health-care staff.
  The Government replied that such routines will be established.

Recommendations:

· The State Party should take steps to minimise the use of coercive measures at the Trandum Holding Centre

· The State Party should abolish the use of coercive measures when a detainee is suicidal or suffers from a mental illness

· The State Party should ensure that detainees subject to use of coercive measures are closely monitored by trained health-care staff

2.4
Lack of Detailed Statistics

The NI would like to emphasise the importance of detailed statistics regarding the use of coercive measures and segregation, to enable a thorough scrutiny of conditions in detention; as a basis for adequate follow-up.  

While the State Report provides some statistical information (cf. above), the statistics are not disaggregated to show the length of detention in individual cases; the duration of use of coercive measures, neither segregation from other residents; nor information on the detention of minors. In the State Report, the Government informs that a new electronic system which will provide more detailed statistics is planned to become operational by 2012, but that it might be delayed. However, there is no further information regarding final timeline for completion of the new electronic system.
Recommendation:

· The State Party should present a final timeline for providing detailed statistics 

2.5
Concerns regarding new Legislation on Detention of Foreigners

The NI would like to make the Committee aware that Norway has recently adopted additional amendments to the Immigration Act of 2008 which, inter alia, lowers the threshold for deprivation of liberty concerning foreign nationals.
 NI is concerned that the new amendments, which entered into force 1 March 2012, have lowered the evidence requirements for detaining foreigners. In particular, the requirements are lowered from “most likely” to “concrete grounds to assume” in two situations: if there is a doubt that a foreigner is providing correct information about his/her identity, or if there is a risk that a foreigner will evade an immigration decision to leave the country (risk of fleeing). 

The NI is concerned that the amendments may lead to an overall increase in the use of administrative detention of foreign nationals; which in turn may increase the risk of ill-treatment. The concern is aggravated as foreigners may be deprived of their liberty for transgression of a non-criminal nature for up to 18 months under the Immigration Act.
      

The NI raised critical remarks to the suggested amendments when they were circulated for comments and raised the question why the threshold for detention in accordance with the Immigration Act should be lower than the ordinary evidence requirements for arrest and detention in the Criminal Procedure Act, cf. section 171.
 The NI remains critical to the introductions of provisions which might undermine fundamental principles of legal protection for foreigners. 

Recommendation: 

· The State Party should consider repealing the legislation lowering evidentiary requirements for deprivation of liberty for the foreign nationals 
2.6
Discrimination when informing Persons who are being detained of their Rights

The Equality and Anti-Discrimination Ombud has reported a case
 where it found that a Rumanian national   had been discriminated against when he was not informed of the reason for the imprisonment; or of his rights until three days after the detention.

NI believes that this case illustrates the need for safeguards in situations where foreign nationals are detained. The authorities have a duty to inform the detained person of his or her rights in a language the person understands. Development of clear and detailed routines regarding translation and interpretation for detained foreign nationals could help to achieve this objective. 
Recommendation:

· The State Party should establish procedures to ensure that apprehended and detained foreign nationals are informed of their rights in a language they understand 
3.
Police Custody - List of issues Paragraph 5: 

Please indicate further steps taken to reduce the length of pre-trial detention in police cells. Please provide updated detailed statistics on the use of pre-trial detention, including the number of persons held in police custody for more than 48 hours.

3.1
The Use of Police Custody towards Minors should be restrained

In 2011, there were 1490 incidents were minors remanded in police custody. The number of minors involved is uncertain since some minors may have been arrested on multiple occasions. In 2011, minors were remanded in police custody for more than 48 hours in 40 cases. This number does not include cases from Oslo Police District. The absence of central statistics on the number of minors entering custody and the duration of their stay is worrisome.

The NI is highly critical of the use of police custody for minors. According to the Ombudsman for Children, several minors have reported their stay in police custody as extremely exhausting, with inadequate follow-up from the child welfare service and health care services. According to the Ombudsman, there is a lack of general and formalised routines on how to handle minors in police custody. Children have special rights and need specially adapted follow-up. 

Based on available information, there is a correlation between the availability of child welfare emergency officer (“barnevernsvakt”) and the use of police custody. Hence, it seems to be critical to have a child welfare emergency officer accessible in all police districts; in order to avoid detention of minors in police arrest. The Parliament has adopted important legal amendments regarding juveniles in conflict with the law
. One of these amendments puts limitations to the possible time spent in police custody. Another amendment states that the child welfare service must participate at the remand hearing. The Ombudsman will pay close attention to the implementation of these amendments and will scrutinise whether the amendments lead to a more stringent practice.

Recommendations:

· In accordance with Norwegian law; and in line with the CRC, the State party should reduce the use of police custody towards children and ensure that police custody is a measure of last resort and for the shortest period of time possible 

· The State party should ensure that there is always a child welfare emergency officer available in every police district

· The State Party should develop clear and foreseeable routines for treatment of minors in police custody and see to that they are implemented in practice

· The State party should compile statistics in all police districts on the number of minors in police custody and the duration of their stay

4.
Solitary Confinement - List of issues Paragraph 6: 

Please provide further information on steps taken to:

a) Restrict the use of solitary confinement as a preventive measure. In this respect, please provide updated detailed statistics on the use of solitary confinement and the number of days spent on solitary confinement.

b) Establish an external commission for challenging decisions taken by the correctional services authorities on restrictions or partial or total isolation imposed upon prison inmates serving their sentences, as recommended by the Working Group on Arbitrary Detention in its report on the visit to Norway in May 2007 (A/HRC/7/4/Add.2, paras. 73-78 and 98 (b)).

4.1
NI-report on Solitary Confinement reveals Lack of adequate Legal Protection

The NI recently published a thematic report on solitary confinement in Norwegian prisons in light of applicable human rights standards.
 The report focused on the use of solitary confinement as a preventive measure pursuant to the Execution of Sentences Act of 2001, and examined the legislative framework, as well as practice and the existing procedural safeguards. The study was initiated due to repeated criticism from international and national monitoring bodies.  

In the report, several problematic features of Norwegian law and practice were identified. Firstly, the NI found that the legal basis for the use of solitary confinement is not formulated with sufficient precision to enable the prisoner to regulate his/her conduct. This critique centres upon the wide discretion conferred in Section 37 paragraph 1, e of the Execution of Sentences Act, which states that the Correctional Services may decide that a prisoner shall be wholly or partly excluded from the company of other prisoners if this is necessary in order to “maintain peace, order and security”. Secondly, the applicable procedural rules have shortcomings in terms of the prisoners’ rights to be informed on the grounds for imposition of solitary confinement. Thirdly, official statistics from the Norwegian Correctional Services indicate a widespread use of solitary confinement pursuant to Section 37, in particular its paragraph 1, e.
 The recorded number of decisions for solitary confinement were almost 2.500 in 2011. This is a high number seen in light of the average prison population in Norway of approximately 3.600. The NI further notes with concern that almost 1/3 of these recorded decisions concerned prisoners on remand. The statistics do not reveal information as regards the length of solitary confinement. Nevertheless, the NI is concerned about indications that some prisoners have been serving in solitary confinement for prolonged periods of up to a year.
 Further, other collected information, e.g. from monitoring bodies such as the Parliamentary Ombudsman and the CPT, confirms the need for heightened awareness on the damaging effects of solitary confinement.
 Lastly, the findings suggest that the existing systems for control and review do not appear to ensure that the prisoners enjoy sufficient legal protection. 

In light of these findings, the NI considers that the relevant provisions in the Execution of Sentences Act of 2001 have deferred too much authority to the Correctional Services. Thus, the legislation, practice and procedural framework, seen as a whole, has failed to strike a fair balance between security-related considerations and the prisoners need for adequate legal protection.

Recommendations:

· In light of the Committee’s prior recommendations;
  the State Party should present a final timeline for establishing a system that would provide adequate and detailed statistics on the use of solitary confinement pursuant to the Execution of Sentences Act
· The State Party should reassess the legislative framework, with a view to limit the use of solitary confinement to exceptional circumstances

· The State Party should strengthen due process rights of prisoners in decisions concerning solitary confinement 

· The State party should evaluate and regularly monitor the existing practice concerning the use of solitary confinement

· The State Party should assess the existing mechanisms for control and legal remedies
5.
Human Rights Education within the Administration of Justice - List of Issues Paragraph 11:

In light of the Committee’s previous concluding observations, please provide information on educational programmes further developed and implemented by the State party to ensure that law enforcement personnel and justice officials are fully aware of the provisions of the Convention, applicable limitations on the use of force and the need to avoid any discriminatory treatment (CAT/C/NOR/CO/5, Para. 11). Furthermore, please indicate whether the State party has developed and implemented a methodology to assess the effectiveness and impact of relevant training programmes on the incidences of cases of torture, violence and ill-treatment. If so, please provide information on the content and implementation of such methodology, as well as on the results of the implemented measures.

5.1
The Content of Human Rights within the Curriculum of the Prison Officer Education is inadequate

Since the State report was handed in, the Prison Officer Education at the Correctional Service of Norway Staff Academy has been approved by the Norwegian Agency for Quality Assurance in Education
 . However, approval of the education programmes is general and does not specifically concern human rights education. NI is concerned that the content of human rights education within the curriculum is inadequate. Although the curriculum contains subjects like "law" and “ethics”; where human rights are being mentioned, it is not extensive enough to provide sufficient knowledge and skills necessary in a prison warden’s daily work. Prison wardens are law enforcement personnel, and need to have a sufficient level of understanding of both national and international law within the area they are operating. Violations of human rights as a result of lack of knowledge, is unacceptable. Adequate human rights education in general, and awareness of the provisions of the UNCAT, applicable limitations on the use of force and the need to avoid any discriminatory treatment in particular, should, hence, be integrated parts of the Prison Officer Education; side-by-side with security. It should pervade the entire curriculum.

Furthermore, the NI is of the opinion that specialised programs with regard to treatment of minors for law enforcement personnel, such as prison officers and the police, and justice officials should to be developed. At any given moment, approximately 10 minors are imprisoned in regular prisons in Norway, and as described above under item 3.1, there were 1490 occasions of minors in police custody last year. The threshold for violations of UN CAT is in general lower for minors than for adults, and the awareness of this must be enhanced. Children have special needs, and therefore also special rights, and the Government is obligated to ensure that these rights are being fulfilled. 
Recommendations:

· The State Party should ensure that human rights education in general and programmes aimed at reducing the risk of torture degrading or inhumane treatment in particular, should be an integrated part of the entire prison warden education
· The State party should ensure that educational programs regarding treatment of minors are implemented in the curriculum for the training of prison officers and police officers
6.
Treatment of Juvenile Prisoners - List of Issues Paragraph 14
Please provide information on the measures taken by the State party to improve the treatment of juvenile prisoners, including above the age of 15, in particular to ensure detention separately from adults while in remand or serving sentences, as well as regular contact with their family.
6.1
The Majority of imprisoned Minors are not being segregated from Adult Prisoners

As explained in the State Report
, Norway is currently in the process of establishing two separate prison units for young offenders to avoid minors being imprisoned together with adults. At the time, only one of the units was operational. According to the Report, a solution with regard to the establishment of the second unit, should, however, be reached ‘within the very near future’.
Notwithstanding, no juvenile unit has been established in eastern Norway so far. Thus, only two places in a juvenile unit outside ordinary prisons exist currently. As a result, minors keep on being placed in ordinary prisons together with adults. This is highly worrying and the NI is concerned that this will continue for an extended period of time; not only because it has proven challenging to find a location for the said unit, but due to lack of funding.

Recommendation:

· The State Party should provide updated information as to the status of the juvenile unit in eastern Norway, as well as on how soon imprisoned minors can be expected to be segregated from adult prisoners
7.
Psychiatric Health Care in Prisons - List of Issues Paragraph 24: 

Please provide information on steps taken by the State party to ensure that prisoners suffering from a mental illness are given access to appropriate health care and transferred to a specialized hospital when their condition so requires. In this respect, please describe steps taken to establish an independent commission with the authority to decide on the admission of mentally ill prison inmates to psychiatric hospitals. 

7.1
Lack of adequate Mental Health Care for Prisoners

Pursuant to Norwegian national legislation, persons suffering from a serious mental illness should not be imprisoned.
 Instead they shall receive treatment in an appropriate psychiatric unit or hospital. Yet, it remains a reality that many prisoners in Norwegian prisons have serious mental health problems.
 Furthermore, according to Norwegian law, prisoners have the same patient rights as the general population. However, the functioning and quality of the psychiatric health care services for prisoners do not seem to be satisfactory, cf. inter alia Cf. CPT/Inf (2011) 33,para.70. In a mapping survey made in 2009, it was found that 80 - 95 prisoners did not receive adequate mental health care.
 The Norwegian Prison and Probation Officers Union recently voiced their concern that prisoners suffering from serious mental illness do not receive adequate treatment.

In particular, the NI would like to highlight the following issues of concern: a) situations where prisoners with serious mental health problems are not transferred to a psychiatric in-patient ward; b) situations where prisoners with other mental health problems do not receive adequate mental health care in prison. 

The main reason for problems with having seriously mentally ill persons transferred is an insufficient number of beds in psychiatric in-patient wards to accommodate the needs of disruptive/dangerous mentally ill prisoners. Unfortunately, the tendencies the last years, both in general psychiatry and in security psychiatry, have been to downscale in-patient beds for prisoners.
 As a consequence, prisoners often receive emergency in-patient treatment only and are sent back to prison with the assumption that they will receive adequate mental health care there.

Current prison health service is poorly staffed and organised; the prisoner may therefore not receive adequate mental health care in prison. Furthermore, only 4-5 out of 45 prisons have mental health care service for prisoners provided within the prison facilities.
 In the remaining prisons, mental health care is provided as external health care services that require close co-operation between the prison health services, the specialised health services and the Correctional Services. Yet, experiences show that in many cases the prisoners risk not receiving adequate treatment due to resource difficulties or lack of co-ordination between the health care services and the Correctional Services. 

In order to strengthen mental health care services within the prisons, a multidisciplinary working group
 came up with a suggestion to establish smaller resource sections in various prisons to provide better adapted serving conditions for prisoners who show various types of dysfunctional behaviour during deprivation of liberty. The consultation process was finalized in April 2010, and the NI considers that the Government should provide updated information on the status of this plan. 

Recommendations:

· The State Party should take immediate steps to ensure that the capacity of in-patient psychiatric wards is strengthened so as to enable these institutions to accommodate prisoners with serious mental illnesses
· The State Party should strengthen efforts to ensure that prisoners receive adequate and individual mental health care in prison

· The State Party should provide information on the plans to establish resource units for prisoners who show various types of dysfunctional behaviour during deprivation of liberty

7.2
Need for clear Procedures for determining Placement of Prisoners with serious Mental Health Problems

The NI notes that the Government has decided not to establish an independent commission with the authority to decide on the admission of mentally ill prisoners to psychiatric hospitals. Although the State report suggests that the Supervisory Council and the Parliamentary Ombudsman could be utilised for these purposes, the NI considers that these institutions has neither mandate, nor medical expertise to handle such issues. 

The Directorate of Health is currently revising a set of guidelines for health services to prisoners. The purpose of the guidelines is, inter alia, to clarify the division of responsibility between municipal services, county administrators, the specialist health services and the Correctional Services. In a circulated draft, the solution proposed was that in the event of conflict between the prison director and the prison health care services or the specialised health care services, the issue should be raised up the chain of command to, respectively, the regional director of the Correctional Services and the County doctor. However, the NI considers that these guidelines do not provide adequate information as to how possible conflicts should be solved practically on this level.  

Recommendations: 

· The State Party should provide practical guidelines as to how possible conflicts between the Correctional Services and the health-care services may be solved at the regional level 

· The state Party should secure that existing uncertainties and lack of co-ordination between the Correctional Services and health care authorities do not negatively affect the prisoners’ fundamental right to mental health care
8.
Use of Coercive Measures in Psychiatric Health Care - List of Issues Paragraph 26: 

Please provide information on measures taken to minimize the use of force in psychiatric institutions. In this respect, please provide statistical data on the use of coercive means in psychiatric institutions, including the use of restraints, seclusion and electroconvulsive treatment (ECT).

8.1
High Frequency of the Use of Coercion in Mental Health Care

The NI is concerned about the high frequency of the use of coercion in mental health care in Norway. More than ten years ago the Norwegian Government officially stated that it was a goal to obtain a substantial reduction of the use of coercion in the mental health care. Nevertheless, the numbers remains high compared to other European countries.
  The NI believes that this is a consequence of institutional practice, as well as of inadequate legal framework regulating the application of coercion.  

A number of authoritative reports as well as official statistics highlight the various challenges within the Norwegian mental health care system.
 More specifically, the reports reveal huge differences in the use of coercion amongst mental health institutions. It is evident that some psychiatric wards use coercion in an arbitrary and disproportionate way. That being said, the reports also indicate that there is a substantial potential to reduce levels of coercion in all institutions. In light of this, the Government should intensify efforts to reduce the use of coercion in mental health care. Specifically, authorities should strengthen its internal control of psychiatric wards with the most frequent use of coercion. Such scrutiny should be informed by best practices from other institutions.  

In NI’s opinion, the current legislation is not providing adequate legal protection for individuals with mental disabilities. According to the Mental Health Care Act, compulsory admission and treatment require that the patient is diagnosed with a “serious mental illness” and that at least one of two additional criteria are met: the possibility of cure or considerable improvement will be lost (the “treatment criterion”) or; the patient represents a considerable danger to himself or to others (the “danger criterion”). According to national statistics, the “treatment criterion” is being used as the sole justification in more than 70 % of the compulsory admissions. This criterion opens up for discretionary powers to such an extent that it might lead to arbitrary and excessive practice. Therefore, NI together with a number of experts and stakeholders, have argued for its abolishment. 

In May 2010 a committee was appointed by the government to review the provisions in the Mental Health Act in order to reduce and ensure correct use of force.  In the committee’s report, which was handed to the Government in June 2011, several legislative proposals meant to strengthen legal protection by introducing stricter procedural requirements for decisions on coercion were presented. The Government held a public consultation on the committee’s report which was ended in the beginning of 2012. However, it is stated in the Government’s Draft Budget Proposition for 2013 that the Ministry of Health and Care Services has decided not to amend the existing legal framework promptly.
  The justification is that the Ministry wants to postpone consideration of eventual legislative changes for another three years; as it wants to consider the effects of a recently launched national strategy first. 

While the NI welcomes the Government’s initiative to increase voluntariness in the mental health care services, the NI is not convinced that such measures alone will lead to a substantial reduction in the use of coercion in the mental health care services. After all, an array of action plans and strategies have over the years been implemented to address the problem, to no avail. The current situation is precarious and calls for immediate action. The NI is of the opinion that the Government has to improve both current practices and the existing legislation in order to achieve the goal of a substantial reduction in the use of coercion in mental health care.

Recommendations:

•
The State Party should take immediate steps to improve the situation in psychiatric wards with the most frequent use of coercion

•
The State Party should amend the national legislation to ensure that persons with mental disabilities have adequate legal protection against arbitrary and disproportionate use of coercion
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