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BACKGROUND

Kenya Alliance for Advancement of Children (KAACR), which has ECOSOC status, is a national umbrella body for NGOs cooperation and exchange of information on children whose mandate is to monitor the implementation of children rights in Kenya. KAACR, which has a membership of 118 CSOs in Kenya, is the secretariat of the NGO Child Rights Committee. KAACR in collaboration with Save the Children International worked with a consultant to prepare the CSO complimentary report to the state party report on the UNCRC. 
NGO Child Rights Committee

The NGO CRC is the network (Coalition) in the children sector that is mandated to monitor Kenya’s implementation of child-related international, regional treaties besides national legislations and participates in periodic reviews of such treaties. The objectives of the committee that is composed of about 25 CSOs are to monitor and evaluate government policies aimed at implementing children rights, provide information to the stakeholders in the sector on activities being undertaken at national and county levels and establish and over see issue specific sub committees. The committee works through three sub committees and the County Child Rights Networks that have been formed in most counties. The committee and the county networks draw up annual plan of activities that are undertaken and quarterly reports submitted to the NGO CRC secretariat. 

The committee has in the past made alternative/complementary reports on the initial & first and second periodic reports on the UNCRC, two reports on the UPR, the UNCAT and two reports to the ACRWC.

Methodology of compilation of the report 

The compilation process entailed analyzing the state party report on the UNCRC for the period 2005 – 2011, undertaking a literature review (secondary data) of all materials and data during the reporting period, developing a child friendly data collection tool that drew its content from the state party report based on the eight thematic clusters  and collecting data from children and adult stakeholders from seven sampled Counties of Kenya over four months (September – December 2014) that provided the primary data. The report was then validated at the national level by the NGO Child Rights Committee.  

The report is divided into ten (10) chapters that follow UNCRC 8 thematic clusters as provided for in the revised UNCRC guidelines, 2005 and two chapters on challenges and recommendations.
CHAPTER I
CLUSTER 1: GENERAL MEASURE OF IMPLEMENTATION
Articles 4, 42 and 44 of the Convention

Legislative Framework
1. The Constitution of Kenya 2010

The Constitution of Kenya 2010 is the principal legislation guiding the implementation of children rights in the country. The Constitution provides that international law shall form part of the laws of Kenya thereby domesticating international instruments including the ACRWC and UNCRC. 

The Constitution specifically protects children by providing for their right to nationality
. It goes on to specifically provide for all the rights of the child under Article 53 where, in addition to the right to a name and nationality, the Constitution sets out all other fundamental rights of the child. The Constitution also recognizes the best interests of the child to be of paramount importance in all matters concerning the child. At Article 260 the Constitution recognizes a child as being anyone under the age of 18 years in keeping with the international standards. 

2. The Children Act, 2001

The Children's Act is "an Act of Parliament to make provision for parental responsibility, fostering, adoption, custody, maintenance, guardianship, care and protection of children; to make provision for the administration of children's institutions; to give effect to the principles of the UN CRC and ACRWC and for connected purposes."

With the promulgation of the Constitution 2010, it was necessary that the Act be reviewed to ensure that it is in line with the provisions of the Constitution. This concern was raised partly due to the fact that the provisions regarding parental responsibility in the Act
 appeared to contravene the provisions of the Constitution. The review process is yet to be concluded and is being carried out by the National Council for Children Services (NCCS) which is a department under the state Ministry for Labour, Social Security and Services.
3. The Marriage Act 2014

The Marriage Act 2014 was enacted on 29th April 2014. The Act makes a number of provisions for children including but not limited to; defining the child as any person under the age of 18 years in keeping with international law
 and providing for custody and maintenance of children on accordance with the Children Act and other acts relating to children
. The Act also protects children by setting the minimum age for marriage and witnessing of a marriage at 18 years
, prohibiting marriage to one’s own children and grandchildren
 as well as stating that cruelty against children shall be a reason for the dissolution of a marriage
.

4. Child Justice Bill, 2012

Parliament is in the process of developing the Child Justice Bill, 2012 which seeks to raise the age of criminal responsibility from 8 years to 12 years. Whereas the Children Department is of the opinion that this Bill should be merged with the Children Act (Amendment) Bill, as stated above, the Department of Probation and After Care (which deals with children in conflict with the law) is of the view that the draft Child Justice Bill should not be merged with the Children Act, 2001, and should operate as a “stand alone legislation” alongside the Children Act.. 

5. Counter Trafficking in Persons Act, No. 8 of 2010

The Counter Trafficking in Persons Act was created to implement Kenya’s obligations under the United Nations Convention Against Transnational Organized Crime particularly its Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children; to provide for the offences relating to trafficking in persons and for connected purposes. This Act was made into law in August 2010. However, it only got a commencement date in October 2012 after child rights organization sued the State over the legislation lacking a commencement date
. The Act establishes an Advisory Committee
 which was established in 2014 and is currently working on a work plan. 
6. The Basic Education Act, No. 14 of 2013

The Basic Education Act was enacted to give effect to Article 53 of the Constitution and to promote and regulate free and compulsory basic education. 

7. Alcoholic Drinks Control Act, 2010

The Alcoholic Drinks Control Act, 2010 protects children with regard to sale
 and consumption of alcohol. The Act additionally prohibits parents and guardians from taking children to premises where alcohol is on sale. In terms of implementation, there is visible headway in terms of protecting children from accessing alcohol whenever possible. This is seen in the advertising regulations for alcoholic products whereby such advertisements can only be placed in a manner so as to ensure there is minimum exposure of the same to children
. The Act also regulates the manufacture and sale of alcohol to ensure that children do not have access to alcohol.
8. The Prohibition of Female Genital Mutilation Act, 2011

The Prohibition of Female Genital Mutilation Act, 2011 outlaws the practice of female genital mutilation. There is established a board known as the Anti-Female Genital Mutilation Board.
 Some of the functions of the Board are to design, supervise and co-ordinate public awareness programs against the practice of female genital mutilation; and to generally advise the Government on matters relating to female genital mutilation and the implementation of this Act.

	CASE STUDY

In April , 2014, a chief from Narok County was arraigned in court for allegedly allowing his two daughters to undergo forceful circumcision. The 50 year old administrator  was accused of aiding female genital mutilation (FGM) on his two daughters aged 15, and 16 years old who are pupils at a local primary school l in Narok South District. He was further accused of knowingly allowing female genital mutilation in his homestead as the head of the home and failing to report the occurrence to the authorities contrary to the Anti FGM Act, 2011.

“Being a chief he failed to report accordingly that an offense of FGM is being conducted in his homestead contrary to section 24 of the Prohibition of FGM Act,” said the charge sheet.

The two girls who underwent the process were rushed for treatment at the Narok General Hospital after developing complications related to FGM. The girls were rescued by Narok South Sub-County Commissioner following a tip off from members of public.

The chief was arrested while conducting a “Ntalengo” (a Maasai circumcision ceremony) in his home. The prosecution led by state counsel  pleaded with the court to expedite the case and applied for a closer hearing date where the two girls will testify before they go back to school as the schools open. He said the girls are currently sheltered at a a Girls Rescue Home in Narok town.

Source: The Daily Nation. http://mobile.nation.co.ke/ - Posted  Wednesday, April 23, 2014 |  By- George Sayagie


9. The Employment Act, 2007

The Employment Act, Part VII provides for protection of children including protection from the worst forms of child labour. The same however exhibits major gaps that leave room for the economic exploitation of children. Section 56 prohibits employing a child below 13 years to any form of undertaking. However it allows employment of children from the ages of 13 to 16 years for light work and defines those of 16 to 18 as employable. It defines  a young person” as a child who has attained the age of sixteen years but has not attained the age of eighteen years.
10.  Persons with Disabilities Act, 2003

An Act of Parliament to provide for the rights and rehabilitation of persons with disabilities; to achieve equalization of opportunities for persons with disabilities; to establish the National Council for Persons with Disabilities; and for connected purposes. The Persons with Disabilities Act is under review to ensure that the provisions of the Convention are fully domesticated. The council for Persons with Disabilities
 has been fully operationalized to oversee the implementation of the obligations that Kenya has signed to under the Convention. The Council also has the mandate ensure that the National Fund for the Disabled of Kenya, an endowment fund established under the Perpetual Succession Act Cap 164 of the Laws of Kenya, utilizes its income for the benefit of persons with disabilities within Kenya.

The Children’s Department

The State no longer has a substantive Ministry that deals specifically with children matters. The Children Department has been placed under the Ministry of Labour, Social Security and Services. 
The Children Act 2001, however, establishes the National Council for Children Services
 whose mandate is to exercise general supervision and control over the planning, financing and co-ordination of child rights and welfare activities and to advise the Government on all aspects thereof
.

Among actions taken by the State include:

1. Development of a National Children Policy (2008) which addresses matters concerning orphans and vulnerable children.

2. Government drafted amendments to the Children Act, 2001 to address the noted inconsistencies and weakness therein and further ensure it is in congruent with Article 53 of the COK 2010.

State Policies
(i) National Plan of Action for Children (2013-2018); 
The State, through the coordination of the National Council for Children Services (NCCS), and partners developed a National Plan of Action for children (2008-2012) which determined priorities and interventions to address the gaps that may exists whose implementation are necessary for the progressive realization of the rights of the child in Kenya. The NPA 2008-2012 has expired and the NCCS in the process of reviewing the NPA so as to develop another one to run for the next five years. 

(ii) The Ministry of Labour, Social Security and Services
This is the Primary Ministry offering services to children in need of care and protection through the Department of Children’s Services (DCS). The DCS coordinates and supervises services aimed at promoting and protecting the wellbeing of children and their families. The DCS works closely with development partners including Faith Based Organizations (FBOs), Community Based Organizations (CBOs) and Non-Governmental Organizations (NGOs) who complement the State Party programmes for the implementations of the goals set by the UN General Assembly in the “World Fit for Children” guidelines. 

(iii) The National Council for Children’s Services (NCCS)
NCCS was established under Section 30 (1) of the Children Act
to exercise general supervision and control over planning, financing and coordination of child rights activities and to advise the State Party on all aspects relating to children
. The Council is composed of representatives from relevant Government ministries, NGOs, FBOs, and the private sector. The State Party has put in place mechanisms to ensure independent operation of the Council.

· The functions of the NCCS are cascaded to the local levels through Area Advisory Council found at sub-county and locational levels. The operation of the AACs is guided by the principles of the best interests of the child, the right to protection, survival, participation and development
. The overall role of AACs is to co-ordinate children activities in their area of jurisdiction. There are 153 sub-counties with AACs across the country.

· The State Party through the NCCS in its effort to strengthen co-ordination has developed various regulations and guidelines. This includes the Child Participation Guidelines 2007, Charitable Children’s Institutions (CCI) Regulations 2005, Adoption Regulations and Guidelines 2005, the Operationalization of the AAC’s Guidelines 2006, Area Advisory Council Training and Resource Manual 2007, and the Framework for National Child Protection System, 2011.
(iv) National Policy on Human Rights, 2012
The development of a National Policy on Human Rights (NPHR) was based on the need to provide a framework for the integration and mainstreaming of human rights in development planning, implementation and evaluation in all sectors in order to fully implement the Constitution of Kenya, 2010.
 

(v) The National Policy on PWDs of 2006
This Policy has specific provisions for children with disability. It is currently under review to comply with the Constitution. However, the State has so far not provided adequate resources for the construction or provision of educational services to children with disability, particularly children who cannot be integrated in mainstream schools. The three arms of Government should all be involved in the mainstreaming of PWDs. There is need for a coordination mechanism for the implementation of policies and legislation. This will help in the institutionalization and the mainstreaming of disability concerns. The Sexual Offences Act, 2006 is silent on provisions pertaining sexual violence against children/individuals with disability. The Persons with Disabilities Act requires that all facilities be compliant with: public transport, school buildings and hospitals. The Reproductive Health Care Bill, 2014 gazetted 22nd, April 2014 to provide for the recognition of reproductive rights; to set the standards of reproductive health; provide for the right to make decisions regarding reproduction free from discrimination, coercion and violence.

Other policies put in place that respond to the issue of children with special needs are the National Special Needs Educational Policy Framework
 which is aimed at enhancing an all-inclusive, equitable and access to education which includes special needs education as per the Constitution of Kenya as well as the country’s development blue-print, the Kenya Vision 2030.

The introduction of Free Primary Education has contributed to an increase in the number of children with special needs who are able to access education in Kenya. The state has also taken steps to increase the number of specialized schools and teachers’ training institutions. These interventions, though notable, are few and limited to cater for all types and disabilities.

(vi) The National Food and Nutrition Security Policy, 2011

This Policy was launched in 2012 and it stipulates strategies that are aimed at addressing chronic hunger and malnutrition currently affecting millions of citizens. Unfortunately, we still have children dying of hunger and malnutrition, particularly in Turkana County and among pockets of urban poor. Since agriculture and its related activities remains the main source of livelihood for a majority of Kenyan’s, the rural poor, the State needs to ensure that the subsistence farmers have access to knowledge, financial services, information and access to markets. Such a strategy will go a long way in ensuring that areas prone to drought and food insecurity do not perpetually depend on external donors to survive, but can also produce their own food. Any food intervention made has to be nutrition sensitive so as to address and reduce forms of malnutrition among children. 

The state through the Hunger Safety Net programme [HSNP] under the aegis of the Ministry for the Development of Northern Kenya and Other Arid Lands in partnership with other organizations delivers bi-monthly cash transfers to extremely poor and vulnerable people. HSNP aims at reducing poverty in Arid and Semi-Arid Lands (ASAL) counties of Kenya and addresses chronic poverty, hunger and vulnerability in targeted households, (the 10% poorest in four Counties of Turkana, Marsabit, Wajir and Mandera). 

Key State Actors

(i) The Department of Civil Registration

The Department of Civil Registration is responsible for registering births and deaths and has offices in most sub-counties in the country. However, there is no legislation that makes provisions for intersex or transgender children and hence challenges during birth registrations.
 


(ii) The Judiciary 

The Judiciary has established Children’s courts manned by gazetted Children Magistrates. The Judiciary has gone a step further by gazetting all Magistrates to adjudicate in children matters. 

(iii) The Ministry of Justice, National Cohesion and Constitutional Affairs

The Ministry of Justice, National Cohesion and Constitutional Affairs no longer exists. It was reduced to being the Department of Justice under the Office of the Attorney General.

(iv) The National Police Service 

The National Police Service provides security to all citizens and has established children and gender desks and Child Protection Units (CPU) in selected police stations, mainly in Nairobi
. It noted that the national police service is undergoing major reforms.  

(v) Ministry of Local Government 

The Ministry of Local Government is no longer in existence and its functions transferred to County governments. Some additional and new functions have also been transferred to County governments as listed in Part 2 of the Fourth Schedule of the Constitution.

(vi) The Ministry of Health 

The Ministry of Health implements health and sanitation policies and programmes. Some of these initiatives focus specifically on child health. These initiatives include: maternal, neonatal and pediatric health of child survival and development strategy, child health policy Integrated Management of Childhood Illness (IMCI) and the National School Health Policy and Guidelines.

Recommendations

a) The State needs to address the challenge of devolving health services and the impact on provision of quality health care to children. Since health care service provision has essentially been devolved, County governments need to prioritize increasing the allocation to health services 

b) There is need for the State to conduct an assessment of whether or not it should continue to leave the management of health services to County governments or if the management should revert back to National government. Article 187 of the constitution of Kenya 2010, provides for Counties unable to handle health services to revert the same to the National Government under an agreement. 

Key Non-State Actors

(i) Civil Society Organizations (CSOs) 

These agencies include local and international non-governmental organizations, Community Based Organizations (CBOs), Faith Based Organizations (FBOs), Trusts and Foundations.  These agencies supplement government efforts in provision of services to children. The government has on several occassionsalproposed amendments to the PBO Act whose major effect would be to limit funding opportunities for organizations that advance the best interests of the child.

Recommendation 

The government should operationalize the PBO Act and, if necessary, effect amendments that will not restrict the Civil Society operating space in the countrythus interfering with the operations of organizations which advance the best interests of the child.

Observations

a) Information and data management on children

There is lack of disaggregated data on children in terms of sex, disability, geographical locations, family earnings, parents’ level of education and income, etc which are crucial for planning and resource allocation.

b) Independent Monitoring

The Kenya National Commission on Human Rights (KNCHR) and the National Gender and Equality Commission (NGEC) have been established pursuant to Article 59(4) of the Constitution. They are among other things, mandated to oversee the promotion and observance of human rights in the country and to promote equality and freedom from discrimination in accordance with Article 27 of the Constitution. However, there should be a Commissioner or designated officer within the Commissions who works specifically on children specific issues.

c) Financing and budgetary allocation for the children sector

The annual national budgetary allocation to the Children Department has progressively increased over the years. However, a high percentage of this increment is for recurrent expenditure, with about 10-12% only being allocated to actual development.

CHAPTER II
CLUSTER 2: DEFINITION OF THE CHILD
Article 1 of the Convention
(i) Legal Framework

The Constitution of Kenya, 2010 under Article 260 defines a child as “an individual who has not attained the age of eighteen years”. Thus any other law which is in conflict with this definition is considered null and void. The Children Act, 2001 additionally defines a child as any human being under the age of eighteen years.

(ii) Minimum Age of Criminal Responsibility

The Penal Code still pegs the age of criminal responsibility in the country at eight years, this is despite the Recommendations of this Committee and the Human Rights Council’s   UPR process .

(iii) The Minimum Age for Sexual Consent

The Sexual Offences Act, 2006 has criminalized sexual acts with persons under the age of 18 years, even if they give consent. Section 43 (4)(f) of the Act states that children are incapable of making a choice in sexual acts.

(iv) The Minimum Age for Marriage

The Marriage Act 2014 was enacted on 29th April 2014. Section 4 of this Act provides that “a person shall not marry unless that person has attained the age of eighteen years". This Act repeals The Marriage Act, (Cap. 150), The African Christian Marriage and Divorce Act, (Cap. 151), The Matrimonial Causes Act, (Cap. 152), The Subordinate Courts (Separation and Maintenance) Act, (Cap. 153), The Mohammedan Marriage and Divorce Registration Act, (Cap. 155), The Mohammedan Marriage, Divorce and Succession Act, (Cap. 156), and The Hindu Marriage and Divorce Act, (Cap. 157) some of which allowed for marriage of persons below the age of 18 years, provided consent was obtained from their guardian or parent(s).

(v) The Minimum Age for Employment

Despite its prevalence in Kenya, child labor continues to receive inadequate attention from the State. Data on the extent of child labor is only available from other organizations and not the government. A report released in June 2012 revealed that more than 1.1 million children are engaged in various forms of labor.
 A Child Labour Policy was proposed in June 2012 at a conference the theme “Human Rights and Social Justice, Let’s End Child Labour”
 that was organized by the Ministry of Labour with support of NGOs and other organizations.

(vi) The Employment Act 2007 prohibits employing a child below 13 years to any form of undertaking
. However it allows employment of children from the ages of 13 to 16 years for light work and defines those of 16 to 18 as employable. 
(vii) Minimum Age for Alcohol Consumption (Alcoholic Drinks and Control Act, 2010)

Section 24 of the Act prohibits access to alcohol for persons under the age of eighteen years. The Act can be interpreted as therefore setting the minimum age for alcohol consumption at eighteen years. The State should put structures in place for the full implementation of the Alcoholic Drinks and Control Act.
(viii) Minimum Age for Tobacco Consumption (Tobacco Control Act, 2007)
This Act also prohibits access to tobacco for persons under the age of eighteen years. Just as with the previous legislation, the State should put in place structures for the full enforcement of the Tobacco Control Act 
Recommendations
a) The state needs to improve monitoring mechanisms of FGM and other negative traditional and cultural practices particularly in cases where state officials may be involved in promoting or condoning the practice. 
· Despite the existence of the The Prohibition of Female Genital Mutilation Act, 2011, FGM practices are still very rampant in places like Kajiado County. The practice is carried out secretly without the knowledge of law enforcers. Some Chiefs against the practice face threats of being beaten up by the communities they serve.
	June (not her real name) – “I’m 17 years old, I was rescued when I was twelve years old. My father wanted me to get married to an old man after I went through FGM. I went to children office where I was rescued and Chief Carol took me back to school.” - Il Bisil, Kajiado County
Liz (not her real name) – “I’m 15 years old.  I went through FGM when I was nine years of age, one year later my father planned for me to get married after my mother died. My brother helped me to run away and I was rescued by Chief Carol.” - - Il Bisil, Kajiado County


	“FGM practice is still very high. Girls in my community have no rights and are properties according to our Masai culture; they are circumcised at the age of 8 and are free to have sex. Many girls manage to escape and are brought to my office for assistance. We face many challenges as administration officers when fighting FGM. We face challenges like rejection, threats and even beaten up” – Chief , Il Bisil 


b) There is need for stronger enforcement of alcohol control regulations particularly against parents who expose their children to its use by taking them to establishments that serve alcohol.

· In Bungoma County, children are used in the practice of brewing ‘Busa’ (a traditional alcohol drink). In the process of brewing, children end up drinking the very alcohol they brew.

	“Children are used by parents to brew and sell ‘Chang’aa and Busa’ (traditional alcohol drinks). One class 6 girl, 12 years old in our school recently came to class under the influence of this alcohol” – Teacher, Public Primary School, Bungoma County


c) The state should standardize the criteria of assessing the age of children who are in conflict with the law but lack any form of identification to avoid having them put in prison cells with adults
	“If age assessment is confusing a date should be issued for assessment. We recommend that, enforcement officers liaise with a government Doctor in hospitals. There’s no criteria used for age assessment. Minors have ended up being imprisoned.” – Prosecutor, Kajiado County


CHAPTER III
CLUSTER 3: GENERAL PRINCIPLES
Articles 2, 3, 6, and 12 of the Convention
Non-Discrimination
Progress on Implementation
(i) Children born out of wedlock

Article 53(1)(e) protects children born out of wedlock by providing that both parents bear parental responsibility whether or not they were married at the time of the child’s birth. This has in effect repealed the section in the Children Act, 2001 that previously provided that a father to a child born out of wedlock could only acquire parental responsibility by acknowledging paternity or maintaining the child.

(ii)  Nationality

The Citizenship and Immigration Act, 2011 now provides that any child born in Kenya has a right to a Kenyan nationality. 

(iii)  Children with Disabilities
Kenya enacted the Persons with Disabilities Act in 2003 and has subsequently ratified the UN Convention on the Rights of Persons with Disability in 2008. Even though the legislation and Convention provide that the State shall put measures in place to ensure that children with disability are not discriminated against, little has been achieved in terms of implementation. 

The Best Interest of the Child

Progress on implementation

(i) Sexual offences

Even though there is in existence legislative provisions which states that the best interest of the child shall be the primary consideration in all matters concerning children–the practice is not uniform. The State has not put strong mechanisms in place to ensure that this principle is maintained.


The majority of the sexual offence cases brought to court are eventually thrown out for lack of evidence due to threats from family members or out of court settlements among families which ends up defeating the principle of the best interest of the Child.

	“The frustration we get at the courts is this; the complainant offers to present evidence to the courts. On the day of the case, they either refuse to present evidence or refuse to show up in the court. We’ve had instances where family members ask for permission in court to settle the case themselves. In such cases, the child ends being denied justice. My role is to only give Alternative Dispute Resolution (ADR) to petty cases only, criminal cases such as sexual offences we don’t seek for ADR.”  a Magistrate, Kajiado County


 (ii)
Parental responsibility

The Constitution of Kenya, 2010 under Article 53 (e) gives equal recognition to children whether born within or out of wedlock. It is in a child best interest, particularly those born out of wedlock that both parents acquire parental responsibility, particularly on issues involving child custody and maintenance.
Survival and Development
i. Child mortality

The current government came into office in early 2013 and fulfillment of some of its election pledges abolished maternity fee in State run medical institutions. However, this does not include caesarian deliveries and families still have to bear any additional costs that are associated with such deliveries. Furthermore, State run hospitals and medical centres are not well equipped, with Doctors and Nurses regularly going on strike over inadequate pay, lack of medical supplies or both.

In order to improve maternal and child health outcomes in the country, the First Lady of Kenya, Margaret Kenyatta launched the ‘Beyond Zero Campaign’ on 24 January in Kenya’s capital Nairobi. The new initiative also aims to accelerate the implementation of the national plan towards the elimination of new HIV infections among children.

ii. Nutrition

Kenya has a large part of its territory classified as Arid and Semi-Arid Land (ASAL). Turkana County, parts of Marsabit County and a few others are 100% dependent on food aid. Even though the State is aware of this fact, year in year out, images are aired on electronic media of children dying of hunger and malnutrition. The State has the resources, but 50 years after independence, Kenyans are still dying of preventable causes due to poor planning and State bureaucracy. However, children dying of malnutrition is not only restricted to ASAL areas as there are also pockets of poverty among slum dwellers, unfortunately, there is no feeding or nutritional programme in existence for urban poor children.

iii. Child participation

It must be noted that the State did not provide any information on child participation in its 1st Periodic Report. However, it must be noted that The State Party through the Department of Children’s Services (DCS) and various Area Advisory Councils had facilitated participation of children in development of policies at the sub-national and national levels. In this regard the DCS has established Children Assemblies in all counties (47) while Children Voices platforms managed by Civil Society Organizations are annually held at regional level. Respect for the views of children has improved since the last reporting period. Children are allowed to give their views during judicial proceedings, in schools, and in the community forums. Child Rights Clubs and Student Councils in Secondary schools have also been established in many areas.

The State Party through NCCS has formed a Child Participation Committee at the national level, printed more than 22,000 copies of the National Child Participation Guidelines. These have been disseminated to stakeholders in the children sector and to children for their own use. Child friendly school guidelines have been distributed to schools through Ministry of Education

Recommendations:

a) The State should expedite the process of amending the Children Act, 2001.

b) Major Policy decisions should seek the views of children.
c) Allocation of sufficient funds to support KCA and its build up activities

CHAPTER IV
CLUSTER 4: CIVIL RIGHTS AND FREEDOMS
Articles 7, 8, 13-17, 19 and 37(a) of the Convention
Birth Registration (Name and Nationality)

CSOs in Kenya agree with the State party that a lot of policy and legislative reform has taken place to ensure that all children born in Kenya are registered and issued with Birth Certificates. Apart from the Constitutional provisions that grants citizenship to various categories of persons in Kenya, the State has gone further and enacted the Kenya Citizenship and Immigration Act, 2011. This enabling legislation to the Constitution also confers citizenship by presumption of foundlings to any child who is or appears to be less than eight years of age; whose nationality and parents are unknown.
 However, the decision on the Children of Nubian descent Communicationthat the African Committee of Experts on the Rights and Welfare of the Child decided in favour of the applicants is under implementation and communities that had hitherto experienced challenges in accessing citizen rights are now entitled to Kenyan citizenship..
 

Again, whereas the independence Constitution conferred citizenship of children born to Kenyan fathers, but not Kenyan mothers (where the father is of a different nationality); the Constitution of Ken, 2010 has cured this mischief and citizenship can now be obtained by children born to Kenyan mothers, irrespective of the nationality of their fathers.

The State has also made it mandatory that all children registering for school must have a copy of their birth certificates and this has increased the number of registrations. However, all data are captured manually on paper, then scanned and entered manually into CRVSS (Civil Registration Vital Statistics System). 

Freedom of Expression
Kenya CSOs agree with the State report that it has established what is known as Children Assemblies in each of the 47 counties. There are also Area Advisory Councils that engage the participation of children in all levels. However, not all stakeholders in the child sector take the view of children seriously and often fail to engage children in forums where their views should be taken into consideration.

Freedom of Association
Children Assemblies have been established in each of the 47 Counties.
 However, they are not well understood outside the children sub-sector. Whereas children are given an opportunity to exercise their freedom of association and peaceful assembly, the State has also placed certain limitations to the enjoyment of this right.


Freedom of Thought, Conscience and Religion

Article 32(1) of the Constitution provides that “every person has the right to freedom of conscience, religion, thought, belief and opinion”; 32(2) “Every person has the right, either individually or in community with others, in public or in private, to manifest any religion or belief, practice shows that the enjoyment of these rights are not fully guaranteed by the State”. However, some of the judicial decisions pronounced by the High Court have taken away the enjoyment of the right to freedom of religion. 


Protection of Privacy
The network of child protective services in Kenya is currently challenged by a series of gaps due to the absence or weakness of a coordination mechanism. Currently, there are no clearly defined structures for reporting child violence at the community level, school, and other settings where violence occurs, or for referring victims of violence to the appropriate service provider
. These weaknesses and gaps in reporting and managing information may infringe child victim’s right to privacy.

Recommendations 

a) The State ought to use appropriate digital technology for data collection to be integrated with CRVSS.
 This will expand the reach of registration coverage and real-time capture of vital events.

b) Need for training and awareness for parents to understand the importance of having their children registered and procure birth certificates.

	“The level of illiteracy among women here is very high. Majority of mothers have no Identification Cards or Birth Certificates which complicates the birth registration process for their children. These women need to trained on the importance of having these documents” – Director, Kuimirira Child Rights (CBO), Diani, Kwale County


c) The Freedom of Information Bill, 2012 need to be operationalized so as to give flesh to Article 35 of the Constitution which provides for the freedom of information. Under Article 35, access to information by all citizens includes children hence children should be in a position to access information in child friendly documentation. This includes information on budgeting both at the national and county level. This will enhance child participation in National and County government processes. 
d) The State ought to infuse the principles of participation as provided for in Article 10 of the Constitution hence give children an opportunity to give their views and the same taken into consideration.

e) The Child Participation Guidelines should be reviewed and streamlined to ensure emerging issues are addressed.
f) Child participation should be  taken into consideration during budgetary allocation processes and should be sustained 
g) The State ought to allow children to exercise their right to association and expression as enshrined in Articles 36 and 33 respectively of the Constitution.

h) The State should develop clear guidelines that to be address the situation of ensuring the right to freedom of religion of the parents and the right to access healthcare of the child do not contravene each other. 
i) The State should scale up establishment of fully operational Child 
protection Units (CPUs) and gender and children desk in all the police stations throughout the Republic of Kenya and also establish coordination mechanisms that provide guidance to child protection actors. 
j) The state should make sure that Child Protection Units (CPUs) are manned by adequate police personnel, who are also well trained on child protection issues.

	“We have more challenges as law enforcement agents. There are no rescue centres in Kisumu county to take children who need such services. Our CPU unit lack enough personnel to handle the workload of cases to take care of. Transfer of officers to the CPU from other assignments disrupts the flow of our work as they luck the training needed to function in the Child protection unit.” – said a Central Police Station, Kisumu County


CHAPTER V
CLUSTER 5: FAMILY ENVIRONMENT AND ALTERNATIVE CARE
Articles 5, 18 (paragraphs 1-2), 9-11, 19-21, 25, 27 (paragraph 4) and Article 39 of the Convention 

Protection Against Child Abuse and Torture

The State is yet to enact into legislation the Prevention of Torture Bill.
 Also, despite the National Children’s Policy Kenya (2010) and the Legal Notice (2001) which outlaw corporal punishment, the vice still continues in schools and within households.
 Section 37 of The Basic Education Act has outlawed corporal punishment. However, to several schools still practice caning and corporal punishment despite the fact that the practice has been outlawed.
	“I wouldn’t lie to you, corporal punishment is still happening despite the fact that it has been outlawed. We do not have strong and effective alternatives to disciplining children. I f they are there, we are yet to be introduced to them”  – said a  Teacher in a public school, Kwale County


Recommendations
a) The State should enact the Prevention of Torture Bill.

b) The State to establish a national system of data collection on cases of abuse disaggregated by form, age and gender including ensuring that the information is accessible by all stakeholders for accountability and transparency.

c) The State should partner with CSOs in popularizing alternative forms of discipline for children in institutions and within households.

d) The State should establish and enforce a national child protection code of conduct for all state and non-state actors working with children on their commitment to uphold child protection.

e) The State should enhance partnership with CSOs for State actors capacity building on handling child abuse cases.

Protection of the Family
The Family Protection Bill remained a draft Bill for over 7 years but has been passed this month (March 17th  2015).

Recommendations 

a) The State should make necessary amendments to the Matrimonial Property Act, 2013 to strengthen protection of the family.
Parental Responsibility
There is still a major gap in effective parental responsibility.

Recommendations

a) The State should to enhance its work with CSOs to strengthen holistic parenting programmes and skills and also enforce parental responsibility.

b) The State should develop parenting curriculum and incorporate parenting skills training in adult and continuing education curriculum and other adult/teenage parents programs/forums.

c) The State should develop and roll out guidelines for operationalization of daycare services and put in place mechanisms for monitoring of day care service institutions and care providers.

d) The State should revise the mandate of Area Advisory Councils to include supervision of day care services under their area of jurisdiction.

e) The State should enhance capacity building  among caregivers based on emerging children issues e.g. autism, psychosocial therapy etc

f) State to establish a national data base of care givers from Sub County to County level to enable the national government have an effective monitoring of service delivery 

	“Most of the cases we are dealing with here are related to child neglect. Currently we have over 14 cases as I speak to you that are awaiting court ruling. Most parents appear to have abdicate their parenting obligations and responsibilities” – said an officer, Gender & Desk Office, Bungoma Police Station


Adoption
The Children Act 2001 under Part XII makes provisions for Adoption. The Children (Adoption) Regulations, 2005, also provide the guidelines on the adoption process. The purpose of the regulations is to give effect to the Act by making provisions for the appointment of authorities to carry out obligations under the Act and provide for regulation of Kenyan Adoption Orders.

Recommendations 

a) The State should popularize adoption especially in the rural areas, where the practice of guardianship and foster care is more common.

b) The State should enhance information dissemination on adoption through public campaigns.

c) The State should strengthen coordination between Charitable Children Institutions (CCIs) and adoption societies to enhance smooth adoption process.

d) The state to establish a data base on prospective adoptive parents and disseminate this information from Sub County to National level.

e) The State should fast track amendments to the Children Act to facilitate kinship adoption

Separation from Parents
The State established the National Standards and Best Practices for CCIs (2011). 

Recommendations 

a) Congestion of children within CCIs despite the CCIs Regulations (2005) and the National Standards should be addressed by actions such as the construction of additional CCIs.

b) Inspection of institutions that keep children should be done at regular intervals to ensure that matters arising are addressed and popularize the findings of the inspections.

c) Children living and working on the streets should undergo rehabilitation that is inclusive of vocational training, to ensure that they do not return to living on the streets.

d) The State to consider allocating OVC Cash Transfer to CCIs (due to dire needs of some children) 

e) Level of awareness on alternative care among community members is still wanting. The State should work with CSOs working in the children sector to popularize alternative care for separated children and/ or for children without parental care.
f) The State should develop an annual calendar of inspections to enhance effective monitoring of service delivery within CCIs. 
g) The State should work with CSOs to establish verification mechanisms to ensure poverty is not the major reason for institutionalization of children.
CHAPTER VI
CLUSTER 6: BASIC HEALTH AND WELFARE
Articles 6, 18 (paragraph 3), 23, 24, 26 and 27 (paragraphs 1-3) of the Convention
Children with Disabilities
Enrolment of children with disabilities

The last few years has seen a general increase in school enrolment for children with disabilities. However this enrolment rate has not been at par with that of other children. For instance, in 1999 there were only 22,000 learners with special needs and disabilities enrolled in special schools, units and integrated programs. This number rose to 26,885 in 2003 and 45,000 in 2008, which compares poorly with the proportion in general education. In 2008 there were 1,341 special units and 114 public special schools in the country which include vocational and technical institutions that cater for learners with special needs and disabilities.
 

There is inadequate infrastructure in all schools. . In addition to the FPE allocation, children with disabilities get an extra Kenya Shillings Two Thousand (Kes. 2,000). However this amount is inadequate and only caters for children attending formal institutions.
 

Recommendation

a) The State should enforce the provisions of the Persons with Disability Act (2003) and also pass the amendments so that persons with disabilities are adequately protected by the law.

b) The state should consider re-introducing the Learners with Disabilities Bill 2011

Health and Health Services
National Hospital Insurance Fund (NHIF)

The NHIF only caters for treatment costs incurred as an in-patient and does not include treatment costs incurred as an out-patient. It is commendable that NHIF has been engaged in active campaigns to encourage members of the public to take up subscription. However, this still remains beyond many who live below the poverty line which thereby makes it impossible for them to benefit from the scheme. 

Free healthcare for children under 5 years

The commencement of free healthcare for children aged less than 5 years has contributed towards reduced child mortality rates.
 However, it must be noted that the State has not provided for free medical services for children aged between 5 years to 18 years.

Recommendations
a) The Constitution defines a child as one who is below 18 years of age. Therefore, the State should also provide free health care for every child under the age of 18 years and not just focus on children below 5 years since they are potentially vulnerable.

b) Assessment and rehabilitation for children with disabilities should be free at the different levels of healthcare provision throughout the republic.
Maternal health

The free maternity health service only caters for normal delivery and does not include Caesarean births or complications that may arise during delivery. 

Recommendations

a) The State should fast track the implementation of the free maternity health service. 
b) The state should develop the National Health Policy, required in Schedule 4 of the Constitution.
c) The State should explore the possibilities of child care for adolescent mothers. 

d) The state should make provisions for free maternal health care for complicated cases.

Cancer care

The Cancer Prevention and Control Act, 2012 provides for the prevention, treatment and control of cancer and for connected purposes. According to the regional cancer registry at KEMRI, about 80% of reported cases of cancer are diagnosed when the disease is at an advanced stage and therefore little can be achieved in terms of curative treatment. This is largely due to the low levels of awareness of cancer signs and symptoms; inadequate screening services; inadequate diagnostic facilities; and poorly structured referral facilities. The country has few Oncologists who are mainly based private hospitals in Nairobi which makes it difficult for a great majority of the population to access cancer treatment services. Also, cancer treatment infrastructure in Kenya is inadequate and some cancer management options are not readily available. This has necessitated some Kenyans to seek cancer treatment abroad. 

Recommendations 

a) There is need for clear policies concerning terminal pain management, supportive and palliative care for cancer patients in Kenya. Some of the main impediments to palliative care in Kenya include shortage of financial and human resources, lack of awareness and legal restrictions on the use and availability of analgesics.

b) The State should equip hospitals with the capacity to make early diagnosis of cancer and enforce the Kenya National Cancer Control Strategy 2011-2016. 
Harmful Traditional Practices

The Prohibition of Female Genital Mutilation Act, 2011 provides new opportunities for eradication of FGM. The Act empowers chiefs and Children’s Officers to enter into places without warrant to ascertain whether such a crime has been or is about to be committed. Beside this Act, the National School Health Policy (2009) addresses issues relating to FGM and early/forced marriages.
However, despite the existence of state laws and policy, there is a conflict between Customs/Cultures and the law. A case in point is the Masai community culture where they believe once a girl has gone through the FGM, she can be married off. This denies the child the right to education. The child is engaged in sexual activities at an early age with adults; child pregnancies at a young age of 11 years.
	“It is very difficult to fight FGM because the culture says people are not in any way affected negatively. I think change should start with us as role models. FGM continues because of the culture, peer pressure, and stigma. Young people are standing against FGM and adults on the other side are promoting it.” Noted a Program Director, Compassion International, Isinya, Kajiado County


CHAPTER VII
CLUSTER 7: EDUCATION, LEISURE AND CULTURAL ACTIVITIES
Articles 28, 29 and 31 of the Convention 

Education
The education sector is faced with a number of challenges which include access to free and compulsory primary education; quality and relevance of education; access to education for children with special needs; conflicting national and county governance structures; staffing of teachers especially in marginalized areas and low female-male teacher ratios; among others.

Kenyan CSOs acknowledge that the Education Sector is the highest budgeted sector in the country in terms of percentage. But, there is concern that approximately 90% of the allocated budget goes to recurrent expenditure. In 2011/2012 the recurrent budgetary expenditure was at Kenya Shilling One Hundred and Forty Nine Billion (Kes. 149 Billion) while only Kenya Shillings Seven Billion (Kes. 7 Billion) went to Development Budgetary Expenditure.

a) Access to Free and Compulsory Basic Education 

There are several barriers hindering access to free and compulsory basic education in Kenya. These include low teacher to student ratio, the shortage of teachers due to the massive enrolment of pupils, insufficient learning facilities, poor learning environment particularly in arid and semi-arid areas and urban slums. Further, it is estimated that there are approximately over 1 million children who are still out of school, the majority of whom, are in ASAL areas, pockets of poverty and urban slums.
 

Delays in the disbursement of Free Primary Education funds have also negated delivery and attainment of quality education which has further been contributed by alleged incidences of corruption and embezzlement of funds meant for Free Primary Education. In spite of increased enrolment there are still inequalities between the rich and poor as more parents opt for private schools, which are perceived to offer better quality education than public schools.
 

There has also been increased incidences of children unable to access education due to the extra fee levies and charges in public schools despite Basic Education being articulated as free and compulsory as provided for under Article 53(1)(b) of the Constitution and the Basic Education Act, 2013. This has particularly affected children from poor backgrounds who have performed well but are unable to transit from primary to secondary education as they cannot afford the school fees. 

b) Sanitary Pads 

A national research conducted by Girl Child Network (GCN) established that the participation of girls in education was hindered by difficulty in managing their menstruation process. Indeed, it emerged that a girl would miss school for an average of 3 to 5 days a month due to lack of sanitary towels, resulting to missing 12 to 15 days a term, a total of 39 to 45 days a year. In response thereto, the State introduced the National Schools Sanitary Towel Program in 2011 to among other things, deal with gender disparities in education and particularly girl child education in ASAL and marginalized regions. 

It has been established that the budgetary allocation needed to reach the 2.5 million adolescent girls needing sanitary towels in both primary and secondary schools was estimated at Kenya Shilling Two Billion, Four Hundred Million (Kes 2.4 billion) a year. However the amount allocated in 2011/2012 was a paltry Kenya Shillings Three Hundred Million (Kes. 300 million), a shortfall of nearly Kenya Shillings Two Billion (Kes. 2 Billion). The budgetary allocation for the Ministry of Education for this programme under in the 2013/2014 budget was reduced by Kenya Shillings Ninety Nine Million (Kes. 99 Million) to Kenya Shillings Two Hundred and One Million (Kes. 201 Million). This has resulted to only 568,925 adolescent girls in primary education benefitting from the programme. Finally, the national programme for the provision of sanitary pads has been rolled out country wide and is still yet to reach all the deserving and poorest sections of the community.
 
c) Quality and Relevance of Education

According to a study by UWEZO, an NGO, a typical Standard 8 pupil could not do basic mathematics that is meant for Standard 3 pupil. This brought into sharp focus the issue of the quality of education in Kenya and in particular, the question of teacher attendance, monitoring and their quality of delivery, implementation of school curriculum and syllabus and the assessments of the children. Though the Ministry of Education is mandated to monitor the quality of education offered in schools including the implementation of the school curriculum, there is lack of effective and regular monitoring on the implementation of the curriculum including delivery of quality education. 

d) Education for Children with Special Needs
Children with special needs lack sufficient, adequate, accessible and quality special schools or schools that can integrate children with special needs. Educational facilities do not adequately cater for children with disabilities including having sufficient teachers who have been trained on Special Needs Education. Most of the educational facilities offering Free Primary Education are also not easily accessible to students with physical disabilities. In response, the Government launched a Special Needs Education (SNE) Policy Framework that seeks to address how the Government will work with stakeholders to transition to an inclusive education approach in line with Education for All by 2015. 

Though the plight of children with special needs is included in the Basic Education Act, integration of children with special needs into the regular school system is still a challenge at both primary and secondary level. Transition levels for children with special needs to the secondary schools is still a challenge as they are required to have the same pass marks as other children. Furthermore national, provision and deistic schools do not have the capacity to integrate children with special needs.

e) Budgetary Allocation on the Right to Education 
The on-going debate about the State’s plan to introduce laptops as a teaching and learning tool in public primary schools highlights the misplaced priorities of Government for the education sector. While the Government continues in its plans to acquire laptops for pupils who will be joining Standard 1 in January 2014; there are many schools that lack basic infrastructure such as adequate teachers, classrooms, desks, books, electricity. Meanwhile the Capitation Grants of Kenya Shillings One Thousand and Twenty (Kes. 1,020) provided per pupil to cater for learning materials, operational costs and other school improvement activities remain wholly insufficient to provide even for the most basic supplies and facilities.
 

Recommendations
a. The State should adopt inclusive education as a critical approach towards implementing Education in the country so as to ensure that all children including those with special needs and in particular children with disability access quality education.

b. The State should incorporate a compulsory unit on Special Needs Education in the Teacher Training Curriculum. This will ensure every teacher has basic skills on special needs education and therefore able to articulate inclusive education. 

c. Enforcement of the implementation of the Basic Education Act (2013) to ensure access to quality learning environment and attainment of quality Education by All children with focus on public and non-formal schools.

d. More funds should be invested in infrastructure development to decongest overcrowded facilities at primary school level and improve the learning environment for children.

e. Introduce feeding programs to areas with children from poor backgrounds

f. The state should consider re-introducing the Learners With Disabilities Bill 2011

g. Transparency and accountability on the disbursement of FPE funds notwithstanding increased prioritization of budget allocation towards development programs in the education sector.

h. The State should ensure that there are adequate incentives for teachers working in ASAL areas, particularly for female teachers as a retention mechanism.

i. The National and County Government should strengthen vocational training centers and other programs that would facilitate acquisition of skills by children who are out of school including those unable to transit to higher levels of education.

	“We do not think ‘Free Primary Education’ is actually free, in our school we pay money for games, examinations, development. We P.T.A fee to hire more private teachers to cater for the inadequate number of teachers available.” – Sue (not her real name) , Class 7, Kwale Primary, Kwale County


	“The teacher, student ration is very high. You find some teachers are teaching a class woth over 80 to 100 students. Obviosly, the quality of education is compromised; the teachers’ work load has also increased significantly. The government should hire more teachers and provide allowances to teachers inhardshi areas” – Teacher, Public School Machakos County


	“Most children who drop out of school in this area is due to economic reasons. When children miss to eat at home, it becomes difficult for them to concentrate in school. They opt to stay at home or go look for work to feed themselves. We recommend the government should introduce feeding program in schools in our area” – Chief , Muvuti Location, Machakos County


f) Leisure, Recreation and Cultural Activities
The Basic Education Act, 2013 has banned holiday tuition that had impeded other development processes of the child including their right to play and leisure. The holiday tuition had been introduced by schools as a measure of academic achievement; however assessments revealed that this was further negating other components of child development and growth.

All schools in Kenya participate in cultural activities such as drama and music festivals that are conducted from the zonal level to the national level. Such festivals have given a positive impact as they ensure appreciation of cultural diversity and that culture is shared and passed from one generation to the next. 

The State through the Ministry of Education has established Talent Academies to promote and nurture talent and skills amongst the young people. However it is of concern that these so called “Talent Academies” are academic schools which have been branded as such based on the fact that the schools perform well in certain co-curricular activities such as sports and drama. For example Maseno School and Shimba Hills School were branded Talent Academies due to their prowess in basketball; Kerugoya Girls for hockey; Kakamega High School for rugby during national secondary schools competitions. Thus it must be noted that these schools admit and retain students on the basis of academic performance and less on talent as these talents are incorporated as co-curricular activities in the school program.

As much as the Ministry of Education has provided activities in schools to cater for play, leisure and cultural activities, many of the schools do not fully provide for them as they place more emphasis on academic performance. 

Recommendations 

a) The Ministry of Education should ensure full implementation of co-curricular activities which should be enjoyed by all children including those in upper primary and Form 4.

b) The State should incorporate the right to play as a critical approach to Early Childhood Development Programs.

c) The state should provide more funds to be invested in infrastructure development to decongest overcrowded facilities at primary school level and enhance co-curricular activities for children.
d) There is need for the National and County governments to hold planning officers responsible for land that is sold to private developers and also that also ensure that land is set aside for recreation facilities. Further, the State should ensure that all housing projects include safe play areas for children.

e) There is need for the State to clearly define what “Talent Academies” really mean as per the set international guidelines. It should proceed to establish purely Talent Academies where children are enrolled by merit of their talent. This is not provided for in the Basic Education Act, section 43.

f) Talent Academies should also be inclusive of children with disabilities and therefore incorporate the necessary infrastructure and ensure a supportive environment.
	“Here there is no playground at school. Our students have to walk 3 kilometres to get to a playground where they can engage in co-curricular activities. We recommend that the government should provide us with accessible playgrounds to promote co-curricular activities among our students.” 
– Teacher, St. Ignatius High School, Kisumu County


	“The field you see out there is all we have as a playground for our students. You can imagine the chaos on the playground when our pupils are out for break. Our school population is 1,700 at the moment. The space available is not enough given the number of children we currently serve at the moment.”   Teacher, Amani Primary, Mombasa County


CHAPTER VIII
CLUSTER 8: SPECIAL PROTECTION MEASURES
Articles 22, 30, 38, 39, 40, 37(B)-(D), 32-36 of the Convention

Child Labour (Economic Exploitation)
Despite its prevalence in Kenya, child labor has over the years not received adequate attention from the State. A report released in June 2012 revealed that more than 1.1 million children are engaged in various forms of labor.
 

Recommendation: The State should adopt and implement the draft Child Labour Policy

	“School drop-out rate is relatively high due to Poverty. Parents opt to send their children to do manual labor to provide for the needs of family.” – Teacher, Amani Primary, Mombasa County


Administration of Juvenile Justice
CSOs wish to acknowledge that the Judiciary, through the Judicial Transformative Framework, 2012-2016 has embarked on increasing the number of Court buildings and the rehabilitation of old Court rooms. The Judiciary has also increased the number of Magistrates gazette to adjudicate on matter concerning children.
 However, the recruitment and gazetting of Magistrates’ has not matched the recruitment of Court Clerks or Prosecutors by the Directorate of Public Prosecutions (DPP). Thus matters do at times get delayed, for instance, if two Courts have to share one Court Clerk. Another short coming with the blanket gazetting of Magistrates to adjudicate Children matters is that some of these Magistrates do not have an appreciation of the fact that there are different rules of procedure in criminal matters of children who are in conflict with the law. That capital punishment can never be prescribed to a child and that child matters have to be concluded within six months.

Recommendations

a) The State should adopt and implement the National Draft Legal Aid Bill 2014 to provide for the establishment of the National Legal Aid Service and give effect to Articles 48 and 50 (2) (g) and (h) of the Constitution and for connected purposes.

b) Train newly appointed and gazette Children Court Magistrates on the rules of procedure in child related criminal matters.

Protection Against Harmful Social and Cultural Practices
The Prohibition of Female Genital Mutilation Act, 2011 was passed to address cases of FGM such as providing prohibitive jail sentences and fine to persons found guilty of being involved in FGM. The practice of child marriages is also closely linked to FGM as the girls, after undergoing FGM, often feel that they are now women, eligible for marriage and not in need of education. This increases incidences of primary school drop outs. The State has recently appointed a Chair of the FGM board and it is yet to be seen the impact of this board in coming up with policies and the coordination of activities aimed at addressing and eradicating FGM.

Recommendations

a) The State has to put mechanisms in place to eradicate harmful traditional, cultural and religious practices.

b) Enhance public awareness about such harmful cultural practices and the laws in place.

c) Enact and harmonize criminal laws against offences committed against children across the East African Community (EAC)

	“Sexual offences and early childhood marriages are very high in here. Complainants and the accused secretly draft agreements to settle through “Mukhasa” (Community Village Elders). When we make arrests, it becomes difficult to get evidence or have witnesses come to testify in court. The cases is eventually thrown out of courtfor lack of evidence, the child is denied justice.” –  Police Officer, Gender & Child Desk, Bungoma Police Station, Bungoma County


Children in Armed Conflict
There has been increased reporting of children being killed or attacked by armed gangs in conflicts over natural resources; or stock theft. 

Recommendation

The State should increase access to education and the economic welfare of the people in these communities where children are often caught up in ethnic conflicts. The State should put mechanisms in place to protect children from recruitment into criminal gangs and militia groups.

Refugee Children
Kenya continues to host a large population of refugee children in Dadaab and Kakuma Refugee Camps. In 2010 the State hosted 151,454 refugee children and 61,232 child asylum seekers. Different organisations offer services addressing violation of refugee rights including sexual and gender based violence. The Department of Refugee Affairs has maintained a presence in Refugee Camps and supported camp activities. In order to ensure the better protection of the rights of unaccompanied refuges and, asylum-seeking children, the State Party has individual registration mechanisms for children and any child who enters the country unaccompanied is registered and issued with individual documentation within the shortest time but not longer than 3 months.

Recommendations

a) The State should improve the security and protection of refugee children

b) The State should ensure that any repatriation of a refugee family, or any pronouncement that it makes, takes into consideration the principle of the ‘best interest of the child’.

c) The State should put in place proper mechanisms for identification and assistance of refugee children at risk of abuse, neglect and exploitation; and

d) There should be systematic engagement with the refugee community on the protection and assistance of refugee children at heightened risk- most of the work is left to UNHCR and NGOs such as HIAS to carry out child protection and assistance

Internally Displaced Persons
Kenya has had a considerable number of IDPs after the post-election violence that rocked the country in 2007/08. The State enacted the Internally Displaced Persons Act, 2012 to provide protection and assistance to internally displaced persons.
 The process of developing this legislation was championed by civil society organizations within the Protection Working Group on Internal Displacement (PWGID).
 The State has also recently kicked off the process of closing all remaining IDP camps
 in various parts of the country by launching a Kenya Shillings Three Billion, Two Hundred Million (Kes. 3.2 Billion) ex gratia cash payment programme for all IDPs resulting from the 2007/08 post-election violence. The cash payment compensation involves payment of Kes. 400,000 per household to enable them buy land. The State also gave a firm commitment to ensure that all the remaining IDP camps and those evicted during the Mau forest eviction exercise will be compensated by the end of September 2013. 

However, the implementation of the IDP Act has not commenced despite it coming to effect in February 2013. A key aspect to this implementation is the establishment of the National Consultative Coordination Committee which is mandated with a number of functions including to coordinate prevention and preparedness efforts, protection and assistance to IDPs throughout their displacement until a durable solution is found and to host communities as needed and to raise national awareness, sensitize and facilitate and coordinate training and education on the causes, impact and consequences of internal displacement.

The establishment of this Committee is of great importance given that it will enable the State to have a well-established institutional framework to deal with the problem of internal displacement. The IDP Act will also eliminate the Ad Hoc, often political interventions when it comes to offering protection and assistance to victims of internal displacement. It is crucial to note that the State has closed down the remaining IDP camps related to the Post Election Violence. 

Recommendations

a) The State should implement the Prevention Protection and Assistance to IDPs and Affected Communities Act, 2012 to ensure all genuine IDP families and their children are resettled

b) The State should relocate all vulnerable communities, IDPs settled in disaster prone areas such as flood plains, steep slopes etc. to safer settlements.

Sexual Exploitation
The entire criminal justice process in sexual offences is emotionally draining to child survivors, most of them have been subjected to humiliating  cross examination by the accused persons and their counsel during the trail process.this has hindered  t many children and their gurdians from reporting sexual exploitation cases ..
Recommendation

a) Creation of new Children Courts and Operationalization of children courts which have been dormant. Creation of awareness on the magnitude of sexual abuse and engaging with stakeholders with a view of implementation of a better system of court case management

b) Proper gathering and preservation of evidence

c) Full implementation of the regulations and the law on sexual offences.

d) Evidence should be responsive to the needs of all children.

Sale, Trafficking and Abduction
While the State has enacted the Counter-Trafficking and Persons Act, 2010; there are an increasing number of reports on child trafficking, especially from the rural areas to urban under the pretext of enrolment in better schools that turn out to be slavery and forced domestic labour.  Additionally, the State has neglected the plight of children with albinism by failing to adopt measures that would protect them from attacks, kidnappings and killings.
 Media reports indicate the increased trafficking of persons with albinism to Tanzania for ritualistic sacrificial purposes.

Despite the enactment of legislation, the State has not fully complied with the minimum international regulations for the elimination of trafficking. This includes implementing its national plan of action, addressing the role of law enforcement officials in trafficking, or providing adequate anti-trafficking training to state officials, including diplomats, police, labour inspectors, and children’s officers.  Additionally, the State has failed to investigate alleged trafficking by officials and high-ranking members of society.
 

Recommendations

a) Implement the National Plan of Action, addressing the role of law enforcement Officers in trafficking;

b) Sensitize more Immigration and border control Officers on recognizing persons at risk of trafficking

Children of Imprisoned Mothers
Imprisoned mothers are only allowed to keep their children with them in the prison to age four (4) years. Some of these mothers do not have families outside of prison who are willing to take their children and look after, yet the law provides that they can only remain with their mothers in prison for as long as they are below 4 years of age. 


Recommendations 

a) The judiciary should fast track cases of imprisoned mothers with children who have attained the age of 4 years.

b) The State should refer to institutions for the care and protection of children so that children of imprisoned mothers, who are over 4 years of are taken care of until their parents are released.

Minority and Indigenous Children
The Constitution of Kenya, in Article 63, recognizes community land, which includes ancestral lands and lands traditionally occupied by hunter-gatherer communities. Schedule five of the Constitution further states that specific laws to protect such land shall be enacted within five years of the Constitution which came into force in 2010.

The Constitution recognizes the principle of affirmative action for vulnerable groups as provided under Article 27. Under Article 56, it has created an enabling environment for recognition and protection of the rights of indigenous and marginalized populations. Specific mention is made of the right to reasonable access to water, health services and infrastructure.

Street Children
The State established a Street Family Rehabilitation Trust Fund (SFRTF), which seeks to rehabilitate children working and living on the streets. Through this initiative the children are given special protection, education, health care and psychosocial support. In addition to this, there are other Non-State actors working with street children/family in reintegration programmes in major towns and cities. CSOs acknowledge the significant increase in the number of street children assisted and those that have been reintegrated with families. The issue of Street children still requires more attention
CSOs also acknowledge that the State Party, in collaboration with UNICEF, has established and operationalized Child Protection Centres (CPCs) in Mombasa, Eldoret, Malindi and Garissa, and it is in the process of establishing additional CPCs in Nairobi, Nakuru, Kakamega and Siaya, where street children and other vulnerable children can access services such as health care, shelter, nutrition, education and vocational training. 

	“I can tell you this, I have worked with street children for many years; The number of street children is growing by day. I recommend that the government should develop a strong system to monitor the day to day entry of children into street life and how best to stop it.” –  Head Of Child Link, Kisumu City, Kisumu County


Optional Protocols to the Convention on the Rights of the Child
The Constitution of Kenya 2010 states in article 2 (6) any treaty or convention ratified by Kenya shall form part of the law of Kenya under this Constitution. . 

The State Party ratified the Optional Protocol on Children Involved in Armed Conflict on 28th January 2002. In this regard, it has put in place initiatives to protect children in areas prone to cattle rustling, militia activities in volatile borders, such as the Kenya/Somalia, Kenya/Sudan and Kenya/Ethiopia. Some of these initiatives include increasing security, disarmament programmes in cattle rustling areas, and peace and reconciliation initiatives. 
Recommendations

a. The state should ratify the Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child Prostitution and Child Pornography and sign and ratify the  third Optional Protocol to the Convention on the Rights of the Child on a communications Procedure.

b. The State should be encouraged to submit its initial Report under the Optional Protocol on Children Involved in Armed Conflict
CHAPTER IX
FACTORS AND DIFFICULTIES
Child Poverty
Poverty risks are high among children between the ages of 0-14 years (averaging about 16 percent) and among adolescents aged 15-24 years (averaging about 12 per cent) in contrast to other age categories. Children of the poor living in Arid, Semi-Arid and urban informal settlements are most affected. Other factors which contribute to poverty are unemployment, alcoholism, irresponsible parenting, increasing population growth, drought, famine, impact of HIV/AIDS, natural recurrent calamities and global economic meltdowns. Children are not only vulnerable to poverty, but also validate the fact that poverty tends to affect children more than any other age group.

RESOURCE ALLOCATION
There is inequitable balance between Recurrent and Development budget and this often fuels poverty, social deprivations, and spatial disparities and perpetuate the vulnerability of both boys and girls and women in Kenya. The State Party has faced a challenge in tracking resources allocated for children rights and welfare visa-a-visa the benefits derived by the child. Although there has been substantial increase in the budget of the Department of Children’s Services and NCCS, this increase does not match the overwhelming services required for children in need of special protection.
Public Debt
Public debt continues to be a major hindrance to the State Party’s efforts to implement pro-poor development programmes as a significant proportion of the budget is allocated to servicing public debt. 

Enforcement of Legal and Policy Instruments
Although the State Party has good legal and policy provisions for protection of children, the enforcement of these laws and policies is hampered by attitudes, cultural practices and ignorance. 

Enforcement of Civil Rights and Freedoms
1. Ignorance of the public, social-cultural and religious inhibitions, long distances to birth registration centres, and apathy regarding statutory requirements continue to negate the State Party efforts to have all children births and deaths registered. The right of children to a birth certificate is denied. 
2. The State Party does not have adequate mechanisms to prevent and protect children from accessing harmful information through the internet.
3. Informal ‘adoptions’ and ‘foster care’ at the community level is a common practice. The lack of documentation for these informal arrangements makes it impossible to monitor them, thereby making the children vulnerable to abuse and exploitation. 

Access to Delivery and Postnatal Care Services
1. Women with low levels of literacy and those living below the poverty line of one dollar per day often do not seek services of skilled birth attendants. Most mothers who deliver at home do not attend postnatal care clinics. This is partly due to long distance to health facilities, and lack of information on the importance of early postnatal care for treatment of complications arising from delivery. 

2. There is still poor health seeking behaviour and inadequate early recognition of danger signs in pregnancy. This is due to lack of information as well as lethargy on the part of communities. These are further aggravated by retrogressive cultural beliefs and practices.

Children with Disabilities
Early detection of disability is still a challenge as most parents seek help as the last resort. This coupled with household poverty, low literacy rate among women, lack of information; cultural beliefs about causes of disability leave some children with disabilities unattended. 
HIV/AIDS
There are limited pediatric HIV diagnostic facilities and most HIV-infected children, are diagnosed very late in the course of illness, or not at all. Yet, HIV infection in children is preventable. 

Access to Education
1. The State Party has done a lot with regard to provision of primary education. There has been increases in the enrolment rates across all levels during the reporting period but retention and transition rates of girls has remained low compared to boys. “This is contributed by a number of factors such as harmful cultural practices, preference given to boys to go to school, poverty and early pregnancies. 
2. Although the government provides free primary and day secondary education, schools still charge levy fee for other services posing a hindrance to the participation of girls and boys particularly those from poor households. Children from Western province said “Although the government says that it (primary education) is free, in our school we pay money for games, examinations, development, to buy desks etc. it is not compulsory since many children are not going to school and nothing is done.” 
3. Although the number of street children is growing by day the state party has no system of monitoring the day to day entry of children into street life and how best to stop it.
CHAPTER X
SUMARY RECOMMENDATIONS
1. The State Party should be committed to eradication of extreme poverty under Goal one of the MDGs. Special attention should be given to eradication of extreme child poverty through expanded social protection programmes and rationalization of national social protection policy. 

2. The State Party should through the Ministry of Planning, National Development and Vision 2030 continue to review the model of social budgeting in order to accommodate the new structure of governance and address all social sectors with specific attention to vulnerable groups such as children, the elderly and the disabled.

3. The State Party should develop and implement a National Monitoring and Evaluation Framework under the auspices of the NCCS. The National Children Database should streamline monitoring and evaluation of children’s programmes in the Country, as well as enable the State Party to critically review and assess performance and impact of various programmes and interventions. 

4. The State Party should continue to strengthen KNCHR&EC to adequately monitor and protect the human rights of all citizens including children. 

5. The State Party and Non State actors should continue to raise awareness on the impact of retrogressive cultural practices on children and in particular the girl child and ensure such cultural practices are eventually eradicated.

6. The State Party should continue to nurture and strengthen all Children Assemblies in the country and promote their expansion in every school and mainstream the principle of Best Interests of the child in Government Ministries and Counties 

7. The State Party should continue to reduce apathy, and discourage negative attitudes toward birth and death registration through expansion of programmes on birth registration and awareness through schools and public meetings. The State Party should also expand the use of mobile birth registration facilities to take the services in communities which are hard to reach and especially in the arid and semi-arid areas and informal settlements in Kenya. 
8. The State Party should through the Ministry of Information and Communications develop Policy Regulations targeting children, parents, caregivers and cyber café operators to prevent and control access of harmful information through the internet.
9. The State Party should put in place measures to strengthen the family support systems to cater for children in need of care and protection including those separated from their parents, deprived of family environment and in need of psychosocial support.
10. The State Party should continue to support basic education in general and in particular increase the number of teachers in every school in order to comply with the MOE regulations on ratio of pupils to teachers (40:1). More funds should be invested in infrastructure development to decongest overcrowded facilities at primary school level and improve the learning environment for children. Emphasis should be placed on improvement of infrastructure in Special Needs and Early Childhood Education.
11. The State Party should pay special attention to Counties with low enrolment, retention and transition rates. This should include development of a special strategy to increase hardship allowance to attract and retain qualified teachers in arid and semi-arid areas, develop effective mechanisms that will attract deployment of female teachers to ASAL area, expansion of mobile schools, and reduction of conflict related occurrences including improved food security in arid and semi-arid areas and informal settlements. The State Party should continue to support the construction of low cost boarding schools in ASAL regions as outlined in the Alternative Provision of Basic Education and Training Policy (2009).

12. The State Party should continue to implement Counter Trafficking in Persons Act 2010, which provides for prevention, suppression and punishment of trafficking in persons, especially women and children. 

13. The State Party should expedite the legislation on ratification of treaties and convections as provided in Article 2(6) of the Constitution. This will make ratified treaties and conventions part of the law of Kenya. 

14. The State Party should make all efforts necessary to increase its budget allocation to the Department of Children’s Services and the National Council for Children’s Services, in order to expand and increase services to children in all the 47 counties.

15. The State Party should endeavour to develop a comprehensive strategy to address the street children phenomena.

16. The State Party will continue to expand support to vulnerable families through cash transfer and other social welfare programmes.

17. The State Party should to expedite the enactment of the Family Protection Bill and also make make necessary amendments to the Matrimonial Property Act, 2013.

18. The State Party should be bound by the Constitution Article 43 (1) which guarantees every person, the right to the highest attainable standards of health. This includes health care services. This is further reinforced by Article 53 (1) (c) which specifically guarantees children the right to basic nutrition, shelter and health care. All future interventions as regards this cluster should continuously make reference to the Constitution. 

19. The State should equip hospitals with the capacity to make early diagnosis of cancer and enforce the Kenya National Cancer Control Strategy 2011-2016. 
20. The state should ratify the Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child Prostitution and Child Pornography and sign and ratify the  third Optional Protocol to the Convention on the Rights of the Child on a communications Procedure.

21. The State should be encouraged to submit its initial Report under the Optional Protocol on Children Involved in Armed Conflict
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CASE STUDY


In 2013, a transgender person sued both the Kenya National Examinations Council (KNEC) and the Attorney General for failing to recognize her gender. The person had also sued the Kenya Police in 2013 for violating her rights when they stripped her naked to find out her sexual identity. A judgement was delivered in her favour by a judge who declared that such an act by police officers violated her rights and dignity. She was awarded Kenya Shillings Two Hundred Thousand (Kes.200,000) compensation. 








CASE STUDY


A case in point is the plight of girls who have been defiled in Wajir County. The law provides that such cases should go through the judicial process, but cases do get reported where clan members establish Maslaha� where the alleged offenders are fined and girls’ parents (mothers) are forced to withdraw the case. 





CASE STUDY


The 2013 national drama festivals that were held in Mombasa, a play by Butere Girls High Schools titled “Shackles of Doom” was banned in 2013 as it touched on issues of governance.





CASE STUDY


There was also “the Hijab case”, that is SMY V Attorney JR, Miscellaneous Application No. 318 of 2010 that was filed in Court by a student in Kenya High School where the Applicant, suing through her mother and next of friend, wanted to be allowed to wear a Hijab to school. Her application was similarly dismissed.�





Lang’ata Women Prison in Nairobi has an excellent programme where children of imprison mothers are provided to with access to basic education and health care. The warders at the Prisons do accompany the children of imprisoned mothers to school and back to the prison facilities at the end of the learning period.
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� The functions of the Advisory Committee shall be to advise the Minister on inter-agency activities aimed at combating trafficking and the implementation of preventive, protective and rehabilitative programs for trafficked persons


� Section 28 of the Alcoholic Drinks Act, 2010
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� July 2009


� A draft Bill seeking legal recognition for intersex individuals – people born with both male and female sex organs – has been lying at the AG chambers since 2011


� �HYPERLINK "http://www.africareview.com/News/Second-Kenyan-transgender-wins-case/-/979180/1889050/-/ms4862/-/index.html"�http://www.africareview.com/News/Second-Kenyan-transgender-wins-case/-/979180/1889050/-/ms4862/-/index.html� accessed 20/03/2014


� The fourteen project areas are; Kilimani, Kamukunji, Buruburu, Kasarani in Nairobi Province, Naivasha, Nakuru, Bondeni, Kitale in Rift Valley Province, Gucha, Kisii, Siaya, Kisumu in Nyanza Province, and Busia and Kakamega in Western Province


� Some of the functions for the County governments are Pre-Primary Education; Child Care Facilities; Health care facilities among others


� Report released by CESVI


� WORLD DAY AGAINST CHILD LABOUR: 12th June 2012. Available at �HYPERLINK "http://www.cisp-kenya.org/?p=3041&lang=en"�http://www.cisp-kenya.org/?p=3041&lang=en� accessed on 07/03/2014


� Section 56 of the Employment Act, 2007
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� Article 14(1) of the CoK, 2010
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� Violence against Children in Kenya: Findings from a 2010 National Survey. Summary Report on the Prevalence of Sexual, Physical and Emotional Violence, Context of Sexual Violence, and Health and Behavioral Consequences of Violence 
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� Meaningful participation goes beyond presence of children. Their contributions should influence policy
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� Establish accessible local point areas where the information on status of CCIs can be shared with the public for accountability purposes


� SNE Draft Policy, 2009


� Mechanisms for accessing and accountability of the Persons With Disabilities Fund (2011) by the National council of persons with disabilities.
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� Even though the State did at some point partner with Royal Media under the Inua Dada Campaign which was launched by the First Lady, the MoE and Citizen in Marigat, Baringo County to complement the National Schools Sanitary Towel Program for an increased budgetary allocation to the program, not all schools in the country have benefitted
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