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Truth and Reconciliation of the Adoption Community of Korea (TRACK)
*Truth and Reconciliation for the Adoption Community (TRACK) is a Korean civil society organization that advocates for the full knowledge of past and present Korean adoption practices to protect the human rights of adult adoptees, children, and families. TRACK is a member of Child Rights Connect, the UBR Working Group, and Make Mothers Matter.


This submission introduces several issues that were not raised in past CCPR reports. These issues specifically relate to violations of children’s rights. This lack of exposure and awareness does not in any way mean these issues are new. They have been raised in other UN instruments, but this is the first time they are being reported to the Human Rights Committee. 
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[bookmark: Art17]Article 17 (The right to respect of privacy, family, home and correspondence and protection of honour and reputation) - Violations against adopted persons in regards to their personal data

1. Although issues regarding violations against adopted person in regards to personal data wasn’t included in the List of Issues, we reiterate the importance of addressing this issue during the review session. Since the beginning of Korea’s intercountry adoption program, an estimated 200,000 adoptees[footnoteRef:1] have been affected by such violations. Domestic adoptees and many persons who have entered or were in alternative care also suffer from similar problems. Despite the ROK Government’s recent reforms, adoptees, both domestic and intercountry, and people who have lived in alternative care continue to confront obstacles in accessing accurate data. [footnoteRef:2]  [1:  Eng, David L. 2003 “Transnational Adoption and Queer Diasporas.” Social Text 21:1-37. ]  [2:  Lee, D. (2014 Sept. 10). Tracing an Unknown Past. Groove Korea. Retrieved 14 December 2014 from http://groovekorea.com/article/tracing-unknown-past] 


2. In General Comment 16, the Human Rights Committee stated that Article 17 includes the management of personal data, and that every individual should be able to know who controls their personal data and if such files contain incorrect information.[footnoteRef:3] Furthermore, in the Concluding Observations of various UN Human Rights Treaty Bodies, States Parties have been called on to respect children’s right to know, as far as possible, his or her parents;[footnoteRef:4] to know his or her origin and to have access to this information;[footnoteRef:5] to ensure that information about the date and place of the adopted children and their biological parents are preserved and made available;[footnoteRef:6] and that all necessary measures are undertaken to allow adopted children to obtain information on the identity of their parents to the extent possible.[footnoteRef:7]  [3:  UN Human Rights Committee (HRC), CCPR General Comment No. 16: Article 17 (The right to respect of privacy, family, home and correspondence and protection of honour and reputation), 8 April 1988, HRI/GEN/1/Rev.9 (Vol.1) Para. 10 states: 
In order to have the most effective protection of his private life, every individual should have the right to ascertain in an intelligible form, whether, and if so, what personal data is stored in automatic data files, and for what purposes. Every individual should also be able to ascertain which public authorities or private individuals or bodies control or may control their files. If such files contain incorrect personal data or have been collected or processed contrary to the provisions of the law, every individual should have the right to request rectification or elimination.]  [4:  UN Committee on the Rights of the Child on France (CRC/C/140 (2004) 124 at paras. 603)]  [5:  UN Committee on the Rights of the Child on Slovenia (CRC/C/137 (2004) 104 at paras. 565 and 566.)]  [6:  UN Committee on the Rights of the Child on Canada (CRC/C/133 (2003) 14 at paras. 80 and 81)]  [7:  UN Committee on the Rights of the Child on Ukraine (CRC/C/121 (2002) 70 at paras. 342 and 343)] 


3. However, when adoptees have tried to access records through adoption agencies, they’ve reported erratic and unfair practices.[footnoteRef:8] This contributed to the extremely low birth family reunion rate of 2.7% of applicants reported in 2006.[footnoteRef:9] [8:  Trenka, J. (5 Aug. 2013). Why Searching for Biological Family is So Difficult. Pressian. Retrieved 20 Aug. 2015 http://www.pressian.com/news/article.html?no=7036; Jones, M. (14 Jan. 2015). Why a Generation of Adoptees is Returning to South Korea. New York Times Magazine. Retrieved 20 Aug. 2015 http://www.nytimes.com/2015/01/18/magazine/why-a-generation-of-adoptees-is-returning-to-south-korea.html?_r=0]  [9:  Adoption in Korea & Birth Family Search. (2006) International Korean Adoptee Resource Book. Overseas Koreans Foundation.] 


4. Revisions to the Special Adoption Law spearheaded by adoptees and enforced in 2012 aimed to increase family reunion rates. According to a leaked document created by KAS, international adoption agencies received 1,274 requests for family search in 2014. Of those, 803 (63%) were successful.[footnoteRef:10]  [10:  Korea Adoption Services, Report on Business Results and Budget Recommendation, Year 2014, dated February 2015.] 


5. The dramatic increase of successful birthfamily searches by the same agencies that also carried them out before the law revision demonstrates that previous birthfamily searches “failed” not because of lack of information, but because adoption agencies violated the adoptees’ right to know their origins by withholding or handling such information.

6. Although the success rate of birthfamily searches has risen dramatically, 37% of searches remain unsuccessful. After monitoring the situation for three years, we have deduced that many unsuccessful searches are the result of the law being deliberately misinterpreted by adoption agencies, as well as Korea Adoption Services (KAS) - a semi-governmental body tasked with overseeing adoption agencies and managing adoptees records. There are several problems related to birthfamily searches as it pertains to the enforcement of the Special Adoption Law: 

Problems with the enforcement of the Special Adoption Law:

7. The Special Adoption Law[footnoteRef:11] states that adoptees may receive their biological parents’ identifying information[footnoteRef:12] if the parents are deceased or consent cannot be obtained due to inevitable reasons. However, adoptees have reported that adoption agencies and KAS, are telling adoptees they (KAS and the adoption agencies) may not access such information even though the adoptee’s parents are deceased or consent cannot be obtained. In cases where the birth parents’ names and ID numbers are false, adoptees reported that agencies will not release these false names either. Additionally, even when agencies provide detailed stories to adoptees by email, the agencies will not provide original documentation to verify these details.[footnoteRef:13]  [11:  Chapter 5 Article 36]  [12:  Article 13 of the Enforcement Decree of the Special Adoption Law (amended by Presidential Decree on August 5, 2012 and enforced August 5, 2012).]  [13:  Compiled from various personal communications with adoptees and from the following publications: Trenka, J.J. (2013 July 30) Over two years after the Special Adoption Law was amended, adoptees still waiting for enforcement. Pressian. Retrieved on 14 Dec. 2014 from http://www.pressian.com/article/article.asp?article_num=10130729151854 http://www.pressian.com/article/article.asp?article_num=10130722114022&Section=03 http://www.pressian.com/article/article.asp?article_num=60130717214827&Section=03 http://www.pressian.com/article/article.asp?article_num=60130712160839&Section=03 ; Shim, S. A. (2012 Oct. 10). The Dark side of inter-racial adoption surfaces with arrivals of grown-up adoptees. Yonhap News. Retrieved 14 Dec. 2014 from http://english.yonhapnews.co.kr/n_feature/2012/10/10/5/4901000000AEN20121010008500315F.HTML] 

8. The Adoption Working Manual (Ibyang Silmu Manual), which was created after the revision of the law, has different standards for contacting birthmothers depending on the mother’s marital status at the time of adoption. This discrimination is not stipulated in legislation and occurs only in the manual used by social workers at the adoption agencies and KAS. The manual states that birthmothers married at the time of adoption may be contacted directly, but those who were unwed at the time should be contacted through jubyeon salam, “people around them” (e.g. the mother’s sister, other relatives, etc.). This latter method violates the birthmother’s privacy and may lead to inaccurate information as the “person around the mother” may be a relative unaware of the adoption or someone who severed relations with the mother.

9. Agencies are giving information to KAS mostly in English, which are translations of the original, leading to inaccuracies in translation or omitted information. Sometimes adoption agencies tell adoptees that there are no Korean-language records, which seems inconceivable as these same adoption agencies are in Korea. Adoptees have also reported that agencies failed to fully disclose information unless pressured continuously by the adopted person. In other cases, social workers did not allow adoptees to bring a friend for emotional support or a translator when looking at the file. If the social worker does not speak English in a way that is understandable to the adoptee, then the adoptee leaves not understanding anything. This is especially significant for people adopted to countries where English is not the native language.[footnoteRef:14] [14:  This information comes from personal communications with adoptees and a sample of cases representing abuses in Korean intercountry adoption procedures that TRACK brought to the Anti-Corruption and Civil Rights Commission in 2008.The 2008 cases came from adoptions that occurred in the 1970s-1980s, and included examples of unclear relinquishment papers and forgery; kidnappings of children and relinquishment for adoption by extended family members without parental consent; misrepresentation of the adoptee’s social history to adopters; forgery of the child’s birth registration papers; identity switching, etc. In addition, birthparents were misled to believe that adoption was like a study abroad program and that children would continue to have communication with their families after adoption. Adoptive parents’ social backgrounds, such as their occupations, were misrepresented to Korean families.] 


10. When conducting birth family searches, KAS uses “telegrams” and coded language. Adoptees are told that a “telegram” is left on the door of someone who KAS believes to be that person’s birthmother. This raises two problems:
a. How does KAS know the post office delivered the “telegram” to the correct person if no signature is required? 

b. The content of such a telegram reads: “Foreign name of adoptee wants to thank you for saving her life.” However, in actuality, the mother does not know the adoptee’s foreign name nor can it be assumed that the mother saved anyone’s life, especially in cases where the child was trafficked for the purpose of adoption. 

11. Adoptees receive no information, partial information, conflicting information, or do not receive updates from their agencies. One adoptee applied for birth family search first to Holt Adoption Agency, then KCARE (the predecessor of KAS), and then again at KAS. This spanned three years. She learned from KAS that her mother had already been found by KCARE, but KCARE forgot to tell her. Other adoptees reported that their adoption agencies provided different information at different points in time. Some adoptees have been searching for more than 20 years, and have reported hearing a different story each time he or she asked.[footnoteRef:15] [15:  Trenka, J. (5 Aug. 2013). Why Searching for Biological Family is So Difficult. Pressian. Retrieved 20 Aug. 2015 http://www.pressian.com/news/article.html?no=7036] 


Adoptees don’t know who controls their files

12. According to the Enforcement Rule of the Special Adoption Act,[footnoteRef:16] adoption agencies must transfer their records to KAS when their business closes.[footnoteRef:17] However, although Korean Social Services’ (KSS) intercountry adoption program has closed, the records of internationally adopted persons have not yet been transferred to KAS. This is important because KSS was one of the main international adoption agencies in Korea. Although there have been repeated inquiries about these records, there has yet to be an answer regarding when those records will be transferred. [16:  Article 25.2 ]  [17:  25.2 Upon closure of business under Article 17.2, the head of an adoption agency shall transfer the adoption records under paragraph 1 of this Article to the Korea Adoption Services. ] 


13. Other smaller adoption agencies have also been closed, and according to the Special Adoption Law, their records are also to move to KAS. According to the leaked KAS document, from 1978 until 2014, the Ministry of Health and Welfare estimated that “there are 124 presumed closed adoption agencies and 27 that were confirmed closed”.[footnoteRef:18] This was also reported in the news media. However, despite repeated requests over the past two years for a list of the names of these agencies so that adoptees who are from those agencies can know if their records have become accessible to them, KAS has repeatedly claimed that no such list exists. The leaked document lists the names of only eight agencies undergoing record digitization. [18: Korea Adoption Services, Report on Business Results and Budget Recommendation, Year 2014, dated February 2015. We asked the Ministry to confirm this statement but they never replied. ] 


14. KAS and the adoption agencies are digitizing records[footnoteRef:19], which includes an agency worker recording 51 pieces of information from the adoptee’s original record into an electronic file (rather than scanning original documents).[footnoteRef:20] As original documents are not scanned, KAS and the agencies are still in the process of “digitalizing” the records. This is problematic as it excludes “unofficial” information, such as letters and scraps of paper that can reveal important information, aiding in birth searches. Adoptees’ knowledge and participation has been excluded from the construction of the database, and it’s highly likely the database does not function in the same way as the records do. For instance, adoptees might have three different birthdays on paper and two or more names. Some adoptees have been switched at birth, using a different child’s identity. How this is handled in a database is unknown, and KAS has been unwilling to discuss this with those who are directly affected, adoptees. However, in the leaked document, KAS does admit that the database needs to be improved with regard to objectivity and reliability. However, this is not something that they have discussed openly with those who are directly affected. [19:  Oh J.Y. (2014 Dec. 12) Korean Adoption Service will proceed with the digitalization of adoption records. Baby News. Retrieved 14 December 2014 from http://www.ibabynews.com/News/NewsView.aspx?CategoryCode=0006&NewsCode=201412121359397930008531]  [20:  This refers to KAS’ database, which is publically not accessible. Adoptees have reported that after meeting their birthparents, they’ve noticed discrepancies between the records they were sent with and the Korean language records (including what the Korean families tell them).] 


15. The leaked document states that there are three agencies, plus “etc.” -- that are not KAS, the adoption agencies, or the Ministry of Health and Welfare -- in charge of quality control and construction. It is assumed that employees from those agencies are able to access all the personal information of adoptees and people who have resided in care. However, this has never been publicly revealed to those whose data is directly affected by this.

Adopted people and those who were in care do not know who controls their data, nor whether those data are accurate

16. As a result of these actions by the adoption agencies, the semi-governmental agency KAS, adoptees’ access to their personal data is not guaranteed, nor are adoptees or people who’ve resided in alternative care, such as orphanages, able to ascertain which public authorities or private individuals or bodies control their files. Furthermore, those numerous reports of files containing incorrect personal data and methods of data collection and processing (e.g. the digitalisation of adoptees files) are contrary to the law, and have not been addressed despite adoptees’ requests for rectification. 
Questions: 

17. How will the ROK Government ensure that adoptees’ original documents are preserved accurately? 

18. How will the ROK Government guarantee that KAS and the adoption agencies abide by the Special Adoption Law with regard to access to personal information for adoptees and people who have resided in alternative care facilities?
Recommendations:

19. We encourage the ROK Government to ensure adoptee documents are accurately scanned as part of the digitization process, in addition to entry into an accurate and fully searchable database to ensure access and accuracy.

20. We encourage the ROK Government to disclose which private and public bodies control and can access the personal information of adoptees and people who have resided in alternative care facilities 

21. We encourage the ROK Government to budget for an archives to permanently hold the information of adoptees and people who have lived in alternative care facilities.

22. We encourage the Ministry of Health and Welfare to clarify procedures for both birthfamily search and disclosing information to adoptees in the Adoption Working Manual and that such information aligns with the relevant legislation. 
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