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BRIEFING ON FRANCE FOR THE COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, PRE-SESSIONAL WORKING GROUP
9-13 March 2015
From Dr Sharon Owen, Research and Information Coordinator, Global Initiative, sharon@endcorporalpunishment.org 
This briefing describes the legality of corporal punishment of children in France. In light of the obligation under international human rights law to prohibit all corporal punishment of children, the recommendations of the UN Secretary General’s Study on Violence against Children, the recommendations made to France by the Committee on the Rights of the Child (in 2009, 2004 and 1994) and during the Universal Periodic Review (in 2013), and the conclusions of the European Committee of Social Rights (2012, 2005, 2003, 2001), we hope the Committee on Economic, Social and Cultural Rights will:
· in its List of Issues for France, raise the issue of corporal punishment, in particular asking what steps are being taken to ensure that legislation is enacted which prohibits all corporal punishment of children, including in the home and schools, and explicitly repeals the customary law “right of correction”?
· in its concluding observations on France’s fourth report, recommend that legislation is drafted and enacted to explicitly repeal the “right of correction” and to clearly prohibit all corporal punishment of children in all settings, including the home.



1 France’s report to the Committee on Economic, Social and Cultural Rights
1.1 France’s fourth report to the Committee on Economic, Social and Cultural Rights describes efforts to combat domestic violence[footnoteRef:1] but it makes no mention of violent punishment of children, which is currently lawful in the home and other settings under the customary law “right of correction”.  [1:  20 March 2014, E/C.12/FRA/4, Fourth state party report, paras. 365-379] 

1.2 We hope the Committee will raise the issue in its examination of France, welcoming the Government’s acceptance of the recommendations to prohibit made during the Universal Periodic Review of France in 2013 (see below, para. 3.3). We hope the Committee will recommend to France that legislation is drafted and enacted to explicitly repeal the “right of correction” and to clearly prohibit all corporal punishment of children in all settings, including the home.

2 The legality and practice of corporal punishment of children in France
2.1 Summary: In France, corporal punishment of children is unlawful in the penal system but it is not fully prohibited in other settings, where a “right of correction” under customary law is recognised.
2.2 Home (lawful): Corporal punishment is lawful under the “right of correction” in customary law. For example, in 1819 the Supreme Court ruled that parents have this right;[footnoteRef:2] a ruling in 1967 stated that this right does not apply when the child’s health is placed at risk.[footnoteRef:3] Provisions against violence and abuse in the Criminal Code 1994, the Civil Code, Act No. 2007-293 reforming child welfare and Act No. 2006-399 concerning domestic violence and violence against children are not interpreted as prohibiting all corporal punishment in childrearing. [2:  Court de Cassation, Criminal Chamber, 17 December 1819, S. 1819-1821, chron., p. 152]  [3:  Cour de Cassation, Criminal Chamber, 21 February 1967, Bull. Crim., No. 73] 

2.3 In May 2013, France accepted the recommendations to prohibit corporal punishment of children in all settings made during the UPR earlier in 2013.[footnoteRef:4] A draft amendment to a new Family Law which would prohibit all corporal punishment by persons with parental authority was under discussion in 2014 but failed to progress through Parliament. In November 2014, Minister for Families Laurence Rossignol called for renewed debate on corporal punishment in the home and schools.[footnoteRef:5] [4:  28 May 2013, A/HRC/23/3/Add.1, Report of the working group: Addendum, para. 10]  [5:  Reported in The Local, 19 November 2014, http://www.thelocal.fr/20141119/minister-calls-for-new-debate-over-spanking-in-france, accessed 4 December 2014] 

2.4 Alternative care settings (lawful): Corporal punishment is lawful under the customary “right of correction”. 
2.5 Day care (lawful): Corporal punishment is lawful under the customary “right of correction”. In 2003 the Supreme Court confirmed that nannies and babysitters have this right.
2.6 Schools (not fully prohibitedl): Ministerial circulars state that corporal punishment should not be used in schools[footnoteRef:6] but there is no explicit prohibition in law and “light correction” is tolerated in the same way as it is for parents. In 1908, the Supreme Court confirmed that teachers have a “right of correction”;[footnoteRef:7] a ruling in 2000 stated that this did not apply to habitual and “non-educational” corporal punishment.[footnoteRef:8] A 2002 case found that a teacher did not have the right to habitually pull pupils’ hair, kick their behinds and slap their faces but did not rule out all corporal punishment.[footnoteRef:9] [6:  Circular No. 91-124 of 6 June 1991 regarding primary schools and Circular No. 2000-105 of 11 July 2000 for secondary schools]  [7:  Cour de Cassation, Criminal Chamber, 4 December 1908, Bull. Crim., No. 482]  [8:  Court of Appeal, Nancy, 17th January 2000]  [9:  Cour de Cassation, Criminal Chamber, November 26 2002, case n° 02-81727] 

2.7 According to the national report to the European Committee of Social Rights in 2010, judicial decisions have acknowledged the “right of correction” by parents, teachers and educators and laid down the conditions that it must be (i) harmless, (ii) of moderate intensity (slaps, clothes seized, ears and hair pulled) and (iii) aimed at maintaining school order and discipline.[footnoteRef:10] [10:  16 December 2010, RAP/RCha/FR/X(2010), pp. 54-55] 

2.8 Penal institutions (unlawful): Corporal punishment is considered unlawful as a disciplinary measure in penal institutions, but there is no explicit prohibition in legislation. The Code of Criminal Procedure 1994 provides for respect for human dignity (art. D.189) and prohibits violence towards detainees (art. D.220). A decree of 4 April 1996 and its implementing circular of 12 April 1996 prohibit cruel, inhuman or degrading punishment.
2.9 Sentence for crime (unlawful): There is no provision for judicial corporal punishment in criminal law.

3 Recommendations by human rights treaty bodies and during the UPR
3.1 CRC: The Committee on the Rights of the Child first expressed concern at corporal punishment of children in France in 1994.[footnoteRef:11] In 2004 and again in 2009, the Committee expressed concern and recommended that corporal punishment be prohibited in all settings, including the home.[footnoteRef:12] [11:  25 April 1994, CRC/C/15/Add.20, Concluding observations on initial report, para. 24]  [12:  30 June 2004, CRC/C/15/Add.240, Concluding observations on second report, paras. 38 and 39; 22 June 2009, CRC/C/FRA/CO/4, Concluding observations on third/fourth report, paras. 6, 57 and 58] 

3.2 ECSR: In its systematic monitoring of implementation of the European Social Charter, the European Committee of Social Rights has repeatedly found the situation in France to be not in conformity with the Charter because all corporal punishment of children is not prohibited – in 2012, 2005 and 2003.[footnoteRef:13] A collective complaint has been brought against France alleging that, in breach of the European Social Charter, there is no explicit and effective prohibition of all corporal punishment in the family, schools and other settings and that France has failed to act with due diligence to eliminate such punishment in practice.[footnoteRef:14] The Committee’s decision is expected shortly. [13:  January 2012, Conclusions 2011; March 2005, Conclusions 2005; 1 October 2003, Conclusions 2003 Vol. 1, page 173]  [14:  Collective complaint No. 92/2013, Association for the Protection of All Children (APPROACH) Ltd v France] 

[bookmark: _GoBack]3.3 UPR: During the Universal Periodic Review of France in 2013, the Government accepted the recommendations to prohibit corporal punishment in all settings, including the family.[footnoteRef:15] [15:  21 March 2013, A/HRC/23/3, Report of the working group, paras. 120(116), 120(117) and 120(118)] 
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