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Update Statement - England - UK implementation of the UN Convention on the Rights of the Child
Illegal Migration Bill 
March 2023

The Children’s Rights Alliance for England (CRAE) are extremely troubled by the introduction of the Illegal Migration Bill to Parliament which received second Reading on 13th March.[footnoteRef:1] We raised many concerns in our Civil Society Report to the UN Committee in December 2022 about the severe regression of the rights of children in the immigration system since the UK’s last examination in 2016 and in our Written Update Statement to the Committee ahead of the Pre-sessional working group and in the working group itself. The Bill represents a significant further erosion of these children’s rights that we believe the Committee should be aware of, particularly because we believe it is in breach of many aspects of the UNCRC. [1:  This statement is based on the Refugee Migrant Children’s Consortium (RMCC)’s Second Reading Briefing ] 


This Bill denies refugees, including children, the opportunity to put forward their asylum or any human rights claim - we agree with the UN Refugee Agency that the Bill undermines the very purpose of the Refugee Convention. The Children’s Commissioner for England has also expressed ‘deep concern’.[footnoteRef:2] The Government has failed to properly consider the impact this Bill with have on children’s rights – no Child Rights Impact Assessment has been published. It will undo over a decade’s worth of progress for the protection of child victims of trafficking and the ending of child detention for the purpose of immigration control. Nearly all children who have not arrived via the very limited ‘safe routes’ (i.e. resettlement schemes) will be blocked from protection as refugees and victims of trafficking, without a clear channel through which their best interests could be considered. All children from countries such as Afghanistan, Eritrea, Sudan, Iran and Syria, fleeing war and persecution will now be potentially subject to indefinite detention and forced removal. Most will be left in limbo for years, unable to access any form of status or rebuild their lives, or to get a durable solution. [2:  Children’s Commissioner for England (13 March 2023) Letter to the Home Secretary on the Illegal Migration Bill ] 


Over the last decade, children aged under 18 have accounted for around a fifth of those applying for asylum. In 2022, 15,670 children sought asylum, 5,183 were unaccompanied children and 10,487 were children with their families.[footnoteRef:3] Below are the key areas of concern in the Bill. [3:  From detailed Home Office data tables: Asy_D01 – Asylum applications raised, by nationality, age, sex, UASC, applicant type, and location of application ] 


Inadmissibility and removal - children will be locked out of protection
This Bill creates a new cohort of people (those arriving from March 2023) who are locked out of the asylum system altogether. Clause 2 places a duty on the Secretary of State to make arrangements to remove an individual should they meet the conditions that they have entered the UK without permission and not come directly from a country where their life or liberty were threatened. [footnoteRef:4] This duty to remove applies to adults and children in families. The Secretary of State also has a power to remove unaccompanied children which becomes a duty when the child reaches the age of 18.  [4:  1. They entered the UK irregularly; 2. They entered or arrived in the UK on or after 7 March 2023; 3. They did not come directly from a country in which their life and liberty were threatened; 4. They require leave to enter or remain in the UK, but do not have it.] 


Clause 4(2)[footnoteRef:5] is effectively a ban on claiming asylum or any human rights or trafficking claims for anyone who does not come to the UK via one of the few, extremely limited resettlement routes. The Government will then seek to remove them to their country of origin or a country where they embarked/will be on the list of ‘safe’ countries in the Bill’s schedule, including Rwanda. While awaiting removal, children and families will either be detained or left reliant on the minimal support and accommodation that is provided by the Home Office to refused asylum seekers. Given the numbers affected, this is likely to be for months or even years.
 [5:  Clause 4 (2) provides that for any person meeting the conditions in Clause 2, their protection or human rights claim will be deemed ‘inadmissible’: it will not be considered and there will be no right of appeal. ] 

Detention - huge reneging on progress to end child detention
Clause 11 of the Bill reverses the safeguards put in place in 2014 to help end the routine detention of thousands of children and families for immigration purposes. An issue of concern raised by your Committee in its 2008 Concluding Observations on the UK.[footnoteRef:6] It will also for the first time allow for the routine detention of unaccompanied children beyond the existing 24-hour time limit and it will be at the discretion of the Secretary of State to determine when detention is ‘reasonably necessary to enable the examination or removal to be carried out, the decision to be made, or the directions to be given’ rather than as a last resort. Detention will not be restricted to 'pre-departure accommodation' as a last resort before removals, which has been the case since 2014 for families, and people will not be able to apply for bail for 28 days. Instead, children - whether unaccompanied or with their families - could be detained anywhere the Secretary of State considers appropriate; 8,000 children per year could be subject to the new government power to detain them anywhere, without limit or safeguards. This is clearly not compatible with 37 (c) of the UNCRC.  When questioned on the detention of children, the Immigration Minister suggested that the effect of removing children from detention powers would be ‘inadvertently to create an incentive to split up families and to encourage adults to make false claims’.[footnoteRef:7] [6:  UN Committee on the Rights of the Child (2008) Concluding Observations on the United Kingdom of Great Britain and Northern Ireland]  [7:  Second Reading 13 March 2023] 


Accommodation of unaccompanied children – undermining the Children Act 1989
As we outlined in our Written Update Statement in February 2023, we have significant concerns about the harm facing unaccompanied children in hotels. In total, 4,600 children have been accommodated in
such hotels and 444 missing episodes have been recorded.[footnoteRef:8] This Bill aims to embed this practice in primary legislation by giving the Home Office powers to accommodate children, in direct contravention of the duties under the UK’s child protection laws. This allows a government department with no authority or expertise to care for and accommodate some of the most vulnerable children in our society, and denies these children the care and support they should receive under the Children Act 1989 and therefore not acting to realise the rights of this group of children in the same way as other children, contrary to Articles 2 and 22 of the UNCRC. [8:  House of Commons Written Answer (18 October 2022) UIN 65898] 


Modern slavery - disqualifying trafficked children
The measures proposed in this Bill will withhold modern slavery protections under the national identification procedure, the National Referral Mechanism (NRM) from survivors of trafficking or their family members who meet the four conditions set out in Clause 2. For unaccompanied children, despite being identified as victims, they will be denied the protections they should receive, such as access to support under the Victims Care Contract or temporary leave as victims of modern slavery when they turn 18. This provision, in tandem with the inadmissibility from asylum and human right claims, will leave most of those identified as victims of trafficking in perpetual immigration limbo, unable to recover from their horrific experiences and rebuild their lives, in direct contravention of the UK’s international obligations.[footnoteRef:9] Similarly, any children of victims who meet these four conditions will also be disqualified from accessing specialist victim support, including safe house accommodation, subsistence, mental health services and/or outreach support. This will drive more children and families into exploitation and other forms of significant harm due to legitimate fears of detention and removal by accessing the NRM.  [9:  Article 39 of the UNCRC, the Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography the Council of Europe and the Council of Europe Convention on Action against Trafficking in Human Beings] 


Entry, settlement and citizenship - punishing British children for their parents’ entry
Not only does the Bill lock people out of seeking asylum, but it also prevents them ever getting leave in any way at all in the immigration system, and from getting citizenship. This Bill creates a ban on anyone who has ever fallen under Clause 2 getting an electronic travel authorisation, entry clearance, leave to enter or remain or permanent status. Crucially, this ban on leave also applies to any family member who does not have leave and is the partner, child, parent or adult dependent relative of someone who ever fell under Clause 2. Punishment is also extended to future generations: any baby born in the UK after 7 March 2023 to a parent falling under Clause 2 is stripped of the citizenship rights they would otherwise have. This could even happen to a baby in the care system who has no relationship with that parent. This is a fundamentally discriminatory approach to citizenship acquisition and potentially in breach of Articles 8 and 14 of the European Convention on Human Rights and Article 7 of the UNCRC. Babies and children will be subject to a harsh and life-determining penalty for the immigration breach of a parent they may never have even met.

Given the many concerns we have about the Bill’s impact on children, we would be grateful if the UN Committee on the Rights of the Child would robustly question the UK Government on the Bill in the Constructive Dialogue in May 2023 and consider issuing a strong Concluding Observation around the incompatibility of the Bill with the UNCRC.
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