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International Convention

PART I
Article 2

2. States Parties shall, when the circumstances so warrant, take, in the social, economic, cultural and other fields, special and concrete measures to ensure the adequate development and protection of certain racial groups or individuals belonging to them, for the purpose of guaranteeing them the full and equal enjoyment of human rights and fundamental freedoms. These measures shall in no case en tail as a con sequence the maintenance of unequal or separate rights for different racial groups after the objectives for which they were taken have been achieved. 

Article 5

In compliance with the fundamental obligations laid down in article 2 of this Convention, States Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of the following rights: 

(a) The right to equal treatment before the tribunals and all other organs administering justice; 

(b) The right to security of person and protection by the State against violence or bodily harm, whether inflicted by government officials or by any individual group or institution; 

(c) Political rights, in particular the right to participate in elections-to vote and to stand for election-on the basis of universal and equal suffrage, to take part in the Government as well as in the conduct of public affairs at any level and to have equal access to public service; 

(d) Other civil rights, in particular: 

(i) The right to freedom of movement and residence within the border of the State; 

(ii) The right to leave any country, including one's own, and to return to one's country; 

(iii) The right to nationality; 

(iv) The right to marriage and choice of spouse; 

(v) The right to own property alone as well as in association with others; 

(vi) The right to inherit; 

(vii) The right to freedom of thought, conscience and religion; 

(viii) The right to freedom of opinion and expression; 

(ix) The right to freedom of peaceful assembly and association; 

(e) Economic, social and cultural rights, in particular: 

(i) The rights to work, to free choice of employment, to just and favourable conditions of work, to protection against unemployment, to equal pay for equal work, to just and favourable remuneration; 

(ii) The right to form and join trade unions; 

(iii) The right to housing; 

(iv) The right to public health, medical care, social security and social services; 

(v) The right to education and training; 

(vi) The right to equal participation in cultural activities; 

(f) The right of access to any place or service intended for use by the general public, such as transport hotels, restaurants, cafes, theatres and parks. 

Article 6

States Parties shall assure to everyone within their jurisdiction effective protection and remedies, through the competent national tribunals and other State institutions, against any acts of racial discrimination which violate his human rights and fundamental freedoms contrary to this Convention, as well as the right to seek from such tribunals just and adequate reparation or satisfaction for any damage suffered as a result of such discrimination. 

Article 7

States Parties undertake to adopt immediate and effective measures, particularly in the fields of teaching, education, culture and information, with a view to combating prejudices which lead to racial discrimination and to promoting understanding, tolerance and friendship among nations and racial or ethnical groups, as well as to propagating the purposes and principles of the Charter of the United Nations, the Universal Declaration of Human Rights, the United Nations Declaration on the Elimination of All Forms of Racial Discrimination, and this Convention. 
Report submitted by State Parties
SECTION 4: LEGAL ROTECTION FOR REFUGEES IN UKRAINE
178. In accordance with Ukrainian Act No. 2942-III dated 10 January 2002,

Ukraine acceded to the 1951 Convention relating to the Status of Refugees and the 1967 Protocol relating to the Status of Refugees.

179. Taking into consideration the norms set forth in the 1951 Convention relating to the Status of Refugees and the Ukrainian Refugees Act, persons who are not citizens of Ukraine and owing to well-founded fear of being persecuted for reasons of race, religion, nationality, citizenship, membership of a particular social group or political opinion, are outside the country of their nationality and are unable or, owing to such fear, are unwilling to avail themselves of the protection of that country; or who, not having a nationality (citizenship) and being outside the country of their former habitual residence, are unable or, owing to such fear, are unwilling to return to it, are granted refugee status in Ukraine.

180. Persons who are granted refugee status in Ukraine are aliens or stateless persons who are in Ukraine legally. These persons enjoy the same rights and freedoms and have the same responsibilities as citizens of Ukraine, with the exception of those cases established by the Constitution and laws of Ukraine and international treaties.

181. In accordance with article 20 of the Ukrainian Refugees Act, a person who has been granted refugee status has the same rights as Ukrainian citizens to:

• freedom of movement, free choice of place of residence, and the right freely to leave Ukraine, subject to the restrictions established by law;

• work;

• engage in entrepreneurial activity not prohibited by law;

• health protection, medical care and medical insurance;

• recreation;

• education;

• freedom of one’s world view and religion;

• send individual or collective written appeals or make a personal appeal to

State or local government authorities, officials or employees;

• own, use, and dispose of his or her property and the results of his or her

intellectual and creative work;

• challenge through the courts the decisions, actions, or omissions of State or local government authorities, officials or employees;

• appeal for protection of his or her rights to the Human Rights Commissioner of the Verkhovna Rada;

77• legal assistance.

182. A person who has been granted refugee status in Ukraine has the same rights as Ukrainian citizens with regard to marriage and family relations.

183. A person who has been granted refugee status in Ukraine has the right to receive financial assistance, a pension, and other types of social security following the procedure established by Ukrainian law, and to the use of housing provided at his or her place of residence.

184. A person who has been granted refugee status in Ukraine enjoys other rights and freedoms as provided for by the Constitution and laws of Ukraine.

185. In addition, the Ukrainian Citizenship Act states that for persons who have been granted refugee status or asylum in Ukraine, a condition for obtaining Ukrainian citizenship is that they must have resided legally in Ukraine for three consecutive years from the moment they were granted refugee status or asylum in Ukraine, and persons who entered Ukraine as stateless persons must have resided legally in Ukraine for three consecutive years from the moment they received a Ukrainian residence permit.

186. This provision of the regulatory legal act is being actively implemented.

An example of this can be seen in the fact that 119 persons who had refugee status have been granted Ukrainian citizenship.

187. There have been no reported cases of negative treatment of refugees by the public based on racial or ethnic background.

Comments 

1. Submitted by Charity Fund “Rokada”, Kyiv
181. In accordance with article 20 of the Ukrainian Refugees Act, a person who has been granted refugee status has the same rights as Ukrainian citizens to:

• Freedom of movement, free choice of place of residence, and the right freely to leave Ukraine, subject to the restrictions established by law;

• Work...;
There are vulnerable and defenseless classes of population that are excluded due to the process of social transformation of Ukraine, including refugees and those persons, seeking for asylum. The absence of proper jobs is considered to be the one of the main problems faced by the refugees today.
Changes in the Ukrainian legislative acts are crucial in order to protect the rights of the refugees. Among the most important acts there is a Ukraine Act of Professional Occupation of the Population which is especially about employment order /procedure of foreigners temporarily residing on Ukrainian territory. For the employment of this category of foreigners, according to the Article 8 of the Bill, it is necessary to get a special permit, for which the employer pays considerable amount of money, otherwise he is fined. The same article defines the special category of foreigners who do not need the working permit. For the reason that Ukraine Act of Professional Occupation of the Population was adopted before the implementation of the Ukraine Refugees Act of 1993, so refugees’ category is not mentioned. However, regulation of the procedure for foreigners to get the working permit was taken on the higher level. The Cabinet of Ministers has adopted the special Ordinance concerning this issue, (on the confirmation about regulations of granting working warrant to foreigners and persons without citizenship of 1st November 1999 № 2028) Ministry of labour and social policy of Ukraine, main developer of the project, advised to abandon the necessity of working permits to all persons of that special category mentioned in the Ordinance, refugees were among them. Nevertheless, in that Ordinance, the legal expertise found the controversies with the actual Ukraine Act of Professional Occupation of the Population, where the category of the refugees was absent. As a result, officially working permits for the refugees were still required. 
Ukraine Refugees Act of 2001 having equated this category of foreigners for the right to work with the Ukrainian nationals, created legislative grounds for the solution of this problem. 
Ukraine’s joining in 2002 to the 1951 Convention relating to the status of refugees did not find any display in professional occupation legislation. 
The problem of using/exploiting the right to work guaranteed by the Convention on the refugees status as well as by the Constitution of Ukraine and the Ukraine Refugee Act is linked to the lack of awareness and knowledge in this sphere of controlling institutions and potential employers. The reason for this is not the absence of desire to learn labour legislation but the absence of the term “refugee” as category of persons having right to work in the Ukraine Act of Professional Occupation of the Population and Ukraine Labour Code, not speaking about those persons who asked for the granting the status of the refugees. Refugee discrimination is seen in the fact that Article 5 of Ukraine Act of Professional Occupation of the Population which offers with additional guarantees to those lawful residents which can not compete on equal levels on the labour market. According to the content of the Bill, for a refugee to be able to get those additional guarantees, he has to be freed from places of freedom deprivation, become invalid/handicap, etc. 
Concerning the employment of persons, who asked for granting of the refugee status, there is a uptight problem, for even the Ukraine Refugee Act has not clearly determined their right to work. As the rule of law is fundamental for Ukraine, everything that is not directly forbidden by law, is permitted, so there is a possibility of proving the right to work for those persons who asked for granting of the refugee status (social guarantees need not even to be mentioned). Yet, the problem arises in access to the employment. It consists in the fact that for the temporary employment there is a need for presentation of certain documents, among which there is a tax identification number. In this case, to receive the tax identification number is hardly possible, because for getting this document the presentation of passport is obligatory, which is lost or taken away/ removed by migration office according to Ukraine Refugee Act 
• Engage in entrepreneurial activity not prohibited by law;

In order to entrepreneurial practice/ activity, firstly it is required to register according to the Ukraine Act “On state registration of juridical persons and physical persons- entrepreneurs”. Unfortunately, only lawful refugees are capable to ask for such a registration and persons that requested refugee status would be refused, even though Article 13 of the Act on refugees gives right to temporary employment. Entrepreneurial practice/ activity, not forbidden by law is a type of self-occupation, meaning that a person who provides for himself and earns for life, the right that belongs to persons who presented declaration for granting of refugee status.
• Health protection, medical care and medical insurance;

• Recreation;

• Education;

Situation with secondary education for refugee children is positive enough: all children are taught at schools. However, hardly any refugee enters higher educational institutions for the reason that higher education is paid and is not available because of financial problems. The state does not give quota for free education either. 

• Freedom of one’s world view and religion;

• Send individual or collective written appeals or make a personal appeal to

State or local government authorities, officials or employees;

• Own, use, and dispose of his or her property and the results of his or he  intellectual and creative work;

• Challenge through the courts the decisions, actions, or omissions of State or local government authorities, officials or employees;

• Appeal for protection of his or her rights to the Human Rights Commissioner of the Verkhovna Rada;

• Legal assistance.

182. A person who has been granted refugee status in Ukraine has the same rights as Ukrainian citizens with regard to marriage and family relations.

183. A person who has been granted refugee status in Ukraine has the right to receive financial assistance, a pension, and other types of social security following the procedure established by Ukrainian law, and to the use of housing provided at his or her place of residence.

As this item deals with wide range of questions, firstly we would like to structure and present our opinion according to following questions: 
a) financial aid;

b) pensions

c) social aid:

· benefit for families with children

· benefit for persons without right to pension and persons with disabilities
· benefit for low-incoming families
d) housing provisions

a) Financial Aid
Objective financial aid for acquiring subjects of urgent necessity of the sum of 17 hrn (those persons who did not reach 16 years old – 10 hrn 20 kop) can be granted only to refugees after they passed through the procedure of getting the status of the refugees. Evidently, the amount of benefit does not cover actual expenses and put down human dignity.
During the period from 1998 till 2006 there were no radical changes included into the Order for granting the financial aid and pension to refugees, approved by the Ordinance the Cabinet of Ministers of Ukraine from 6th July 1998 №1016, albeit the procedure of receiving the status lasts lesser than a year.
Even though the amount of the benefit is ridiculous, the state is granting it only to recognized/ lawful refugees, not considering persons in need for financial aid and persons seeking for asylum. 
b) Pension

The problem while granting pension arises because in the special Ukraine Act on generally-obligatory state insurance the category “refugee”, as a person having right to pension, is absent. Usually for this reason the inspector, being unaware of main point of the question, refuses to accept the documents
c) Social Aid

· Benefit to families with children
For the fact that problems with allocation of benefit at birth of a child and bringing up a child till he or she reaches 3years old arise only in case of those refugees, who work unofficially or do not work and for this reason they are not insured in the generally-obligatory state social insurance system, so the comments would touch upon exclusively granting of benefits through Administration of work and social protection of the population.
The Bill of Ukraine “On state aid to families with children” deals with several types of benefits. Let us concentrate on general problematic aspects. The Order of appointment and payout of state aid to the families with children considers presentation of those documents that can be presented only by refugees living in their own apartments or having agreements of housing rent legalized in certain fixed order. As in most of the cases neither is there such housing nor agreements on rent, no one can get certain documents from local housing bureau, considered in the above mentioned Order. Inspectors refuse to try to find other ways out of the situation because it is not mentioned in the law, albeit there is a juridical/legal fact (birth of the child), with appearance of which the state has to have certain obligations. There are certain cases when refugees work for private entrepreneurs and pay single tax for them, and when the inspector finds out there is a risk of dismissal of work, because this action is unlawful. 
-
Benefit to persons without right to pension and persons with disabilities

Concerning this type of state aid, in our opinion the Bill “On state social aid to persons without right to pension and persons with disabilities” itself is controversial to the Constitution of Ukraine, however to announce it unconstitutional is the prerogative of the Constitutional Court of Ukraine, which at the moment is not formed. Speaking about problems of granting this benefit to refugees, in practice there are some oral refusals, motivated by the fact that refugees do not have right to be granted such type of benefit – which illustrates again professional illiteracy/ ignorance and bureaucratic cynicism. Except for this, there is still an unsolved problem with documents from local housing bureau mentioned above. An essential point is that for to be granted the benefit, a person has to be of low-income, but if the refugee will be officially renting an apartment, the agreement will be registered in Taxation Service, so deriving from the price of the rent, such a refugee will not be considered as having low-income. Not having the Rent agreement, he (refugee) will not present necessary documents. Minimal amount of aid is 46,5 hrn (male persons who reached 63 years old and female persons -58 years old), and the maximal is 165 hrn- persons with disabilities of the I group.
· Benefit to low-income families

The main problem here is that this type of the benefit cannot be granted to those refugees to whom logically it is not addressed, the problem lies in local housing bureau and presentation of documents proving the low-income.

d)
 Housing provisions
Speaking about this issue, important thing to mention is such institute of housing rights like Housing Fund for temporary living. Unfortunately, today such kind of housing has not been granted to any of the families. The problem is not only that it is hard to gather all the documents but also that this Fund was created only on papers, by refugees are sent to the migration office. 
2.  Submitted by Myroslava Antonovych, Chair of Legal Studies Department,

Law School, University of Kyiv-Mohyla Academy, Fulbright Alumni Association mma@iatp.kiev.ua 

14 July 2006

The fact that 11 asylum seekers from Uzbekistan had been forcibly deported back to their home country by the Ukrainian authorities during the night of 14–15th February 2006 should have been mentioned in the Report. The UNHCR as well as other international human rights bodies were extremely concerned for the safety of the deportees and insisted that the principle of non-refoulement should have been adhered to.


On the other hand, nothing is said in the Report about shelters for refugees in different regions of Ukraine. Thus, as on November 2005, 91 refugees from Sudan, Congo, Afghanistan and other states settled in Odessa shelter. The problem does exist with illegal immigrants who only in Odessa region count to 30 – 80 thousand. Police declares about the formation of criminal gangs on ethnic ground in Odessa region.  
3.  Submitted by Mohammed Hairala Elhair, President of the OAAR, The Executive Committee of the OAAR, Odessa

Many of our compatriots complain the absence of equal possibilities to the Ukrainian labor market compared to Ukrainian citizens. Many private entrepreneurs deny giving them a job, because they do not want to take foreigners especially Africans due to objective and subjective reasons. These organizations deny any request to give them a written rejection confirming their unwillingness.


Even though the UNHCR is partially funding its partners, who are non-governmental organizations in Odessa for promoting health service to refugees and their families, the polyclinics and hospital laborers are not willing to help Refugees. The head of these polyclinics often refuse to supply Refugees with medicaments.

Starting from 2004 refugees and Asylum Seekers, who are living in the Center for Temporary Accommodation of Refugees (CTAR) and in the town protested the unlawful measures which were taken against them. This was considered as a crime and from that year on wards up to 2006 from the CTAR were evicted more than seven asylum seekers using fabricated reasons as if the residents were the one who was blamed.

By the law and regulation of the State Committee on the living situation in the CTAR, an Asylum Seeker have the right to reside in the CTAR only three months, but the period to get a refugee status may last more than ten years and more. Asylum Seekers don’t have any place to stay until they will be granted a refugee status. The administration of the CTAR is using this law and regulation to repress those who always protest, that means they evict those who protest against them and prolong the living period for those who will be silent and do what they ordered them.

Even though the government proposes a law to grant Ukrainian citizenship for recognized Refugees and Asylum Seekers, who resided in the country for more than three years continuously, the Africans are not in a hurry to take the Ukrainian passport, because: 

1. They automatically loose the protection of the UNHCR, which is the very necessary for all refugees and asylum seekers.

2. Africans are subjected to the continuously check-up of documents in their working place, on the street and even in their home. The Association send a letter to the state committee for Migration to cooperate and solve this problem with the Ministry of Interior and stop check up of documents because, by the law of Ukraine all citizens, black or white, are equal before the law and there must not be a discrimination. The Africans are annoyed that this continuous check up will continue even though they will become the citizens of Ukraine. We think that there must be a common rule on which all citizens will be equal under the law.

In May 2005 the food supply in the CTAR was stopped and the residents send a common letter to the State Committee for Migration to continue the supply. The supply was started after the interference of the UNHCR Regional office in Kiev, but unfortunately at the present time the supply was stopped for more than two months. Families with so many children and old peoples, who indeed are not able to work and feed their family, are exposed to a serious problem. 

The law which says that all refugees and asylum seekers have an equal right as the indigenous Ukraine citizens and enjoy the same opportunities doesn’t implicate the reality. The Association can officially testify that ordinary African refugees and asylum-seekers are exposed to insult, harassment and humiliation in their day-to-day life. Many attempts to raise the awareness of the local migration authorities, the law enforcement bodies have fallen on a deaf ear. More over, the very officials the Association and the rank-and-file members appealed to has accused them of distorting the reality and not being grateful to the country that gave them asylum. This has brought and continues to bring to African refugees a deep psychological trauma and hinders their capacity to integrate in to the society. Concrete cases have been referred to the UNHCR regional authorities in Kiev by the Association during regular and informal encounters.

Even though the government proposes the freedom of speech, people in the CTAR and other places are not able to say what they want and ask for what they need. In June 2005 an asylum seeker asked the deputy director of the CTAR to use the washing machine. The director allows for some residents and does not allow others. Because of the rejection of the director of the CTAR that day the conflict turned serious and there came two trucks of armed police (Bercut). The police beat so many of the residents including a woman with a year old baby in her hand. Three Asylum seekers were detained and paid a big sum of fine to be released from the police stations.

In general, the parliament proposes so many regulations and laws, but they are not applied in practice. Ukraine being a post-Soviet republic has shortcomings which makes life unbearable to the local indigenous citizens. It is hence, impossible to agree with the annual report prepared by the Ukrainian government, and which does not fully correspond to the reality. The Association would like to inform your office that it should be, to some extent, considered with the necessary skepticism. 

International Convention

PART II

Article 9

1. States Parties undertake to submit to the Secretary-General of the United Nations, for consideration by the Committee, a report on the legislative, judicial, administrative or other measures which they have adopted and which give effect to the provisions of this Convention: (a) within one year after the entry into force of the Convention for the State concerned; and 

(b) thereafter every two years and whenever the Committee so requests. The Committee may request further information from the States Parties. 

2. The Committee shall report annually, through the Secretary General, to the General Assembly of the United Nations on its activities and may make suggestions and general recommendations based on the examination of the reports and information received from the States Parties. Such suggestions and general recommendations shall be reported to the General Assembly together with comments, if any, from States Parties.  

Report submitted by State Parties


15. Representatives of the most numerous national minorities live in the following regions: the Autonomous Republic of Crimea, Vinnitsa, Volynsk, Donetsk, Zhitomir, Zakarpatye, Zaporozhye, Kirovograd, Lugan, Nikolayev, Odessa, Poltava, Kharkov, Kherson and Chernovtsy oblasts, and in the cities of Kiev and Sevastopol.
59. The Committee has initiated amendments to the European Charter for Regional or Minority Languages Ratification Act. It has proposed that its provisions be applied to the languages of another four national minorities: Karaim and Krymchak, which are on the brink of extinction, and Armenian and Roma, which are in need of State support.

Comments
1. Submitted by Myroslava Antonovych, Chair of Legal Studies Department,

Law School, University of Kyiv-Mohyla Academy, Fulbright Alumni Association mma@iatp.kiev.ua 

14 July 2006

The Report gives a rather detailed and full analysis of the Ukrainian legislation in the sphere of national minority and refugee rights, as well as anti-discrimination clauses.


However the main aim of such reports is to analyze the real situation with realization of these rights, which unfortunately is not revealed in this Report. 

The Government of Ukraine has not taken into account Concluding observations and Recommendations of the Committee on the Elimination of Racial Discrimination on the fifteenth and the sixteenth reports of Ukraine submitted in 2000. In particular, the Committee recommended to include into the next report information about claims, cases and criminal and civil sanctions applied to crimes, arising out of race discrimination; to include information about training militia  (police) in the sphere of human rights; to disseminate among people information about possibility of bringing applications to the Committee under article 14 of the Convention on the Elimination of All Forms of Racial Discrimination, as well as to inform people about country reports of Ukraine to the Committee and Concluding observations of the Committee. This information, unfortunately, has not been included into the seventeenth and eighteenth periodic Reports of Ukraine submitted in one document.

The report includes many mistakes in proper names of Ukrainian regions and cities. Practically all of these proper names are misspelled as they are transliterated from the corresponding Russian names of Ukrainian regions and cities. However, the Terminological Commission of the Ukrainian Ministry of Justice has adopted norms of the English correspondents to Ukrainian geographical names. Thus in  # 15, 72, 98, 118, 119, 124, 206, 207, 210 of the Report the proper names should be as follows: Kyiv, Vinnytsia, Zhytomyr, Zakarpattia, Zaporizhzhia, Kirovohrad, Luhansk, Mykolayiv, Odesa, Kharkiv, Chernivtsi, Kamianets-Podilskyi, Tavryda, Lviv, Uzhhorod, Bukovynskyi, Bila Tserkva. 

It is not clear why the Ukrainian language is called “the official state language” in the Report. In the Constitution of Ukraine as well as in other Ukrainian laws the term “state language” is used for the Ukrainian language. Terms “official” and “state” in relation to a language are synonyms – some states use the term “official”, while other – “state” in relation to their state language.


Calling the Ukrainian language both official and state language in the Report has not prevented the Ukrainian Government from submitting the Report in Russian as the language of the original text. It yet another time testifies that the Ukrainian language should also be protected as it has been forced out of many spheres where it should be used as the state language.
Definitely, the report would seem more efficient if it were discussed by human rights activists and scholars on the stage of its preparation.

59. The Committee has initiated amendments to the European Charter for Regional or Minority Languages Ratification Act. It has proposed that its provisions be applied to the languages of another four national minorities: Karaim and Krymchak, which are on the brink of extinction, and Armenian and Roma, which are in need of State support.

Comments

1. Submitted by Myroslava Antonovych, Chair of Legal Studies Department,

Law School, University of Kyiv-Mohyla Academy, Fulbright Alumni Association mma@iatp.kiev.ua 

14 July 2006

 Nothing is said about the National Commission on the Enforcement of Democracy and the Rule of Law within the President of Ukraine and one of its Committees on Human Rights and Fundamental Freedoms which has also drafted the Law on Amendments to the European Charter Ratification Act. In this draft it was recognized that the title of the Charter was translated into Ukrainian with a mistake as it is the Charter for Regional or Minority Languages, and the Ukrainian translation refers to regional languages or languages of national minorities. Hence, languages of national minorities (not regional or minority languages) became the object of the 2003 Ratification Act. The draft Law on the amendments to the Ratification Act refers to Belorusian, Bulgarian, Armenian, Hahauz, Idysh, Karaim, Crimean Tartar, Moldovan, New Greek, German, Polish, Roma, Russian, Romanian, Slovak and Hungarian. Moreover, due to the fact that the Ukrainian language has been forbidden throughout history of Ukraine within different empires and constitutes a minority language within some parts of Ukraine, the draft law foresees the application mutatis mutandis of the Charter’s provisions to the Ukrainian language within such regions as the Crimean AR, Dnipropetrovs’k, Donetsk, Zaporizhzhia, Lughansk, Mykolayiv, Odessa, Kharkiv, Kherson regions and the city of Sevastopol.
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