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[bookmark: _heading=h.gjdgxs]I) PURPOSE OF THIS REPORT
1. The purpose of this report is to assist the Committee on Economic, Social and Cultural Rights in its discussion and consideration of the Fourth Periodic Report of the Hong Kong Special Administrative Region (HKSAR) of the People’s Republic of China (PRC or China)[footnoteRef:1] on its implementation of the International Covenant on Economic, Social and Cultural Rights (ICESCR or Covenant). [1:  United Nations Committee on Economic, Social and Cultural Rights, Fourth Periodic Report Submitted by Hong Kong, China, under Articles 16 and 17 of the Covenant, due in 2019, (date received 19 Dec. 2019), UN Doc. E/C.12/CHN-HKG/4.] 

2. The PRC ratified the Covenant on 27 March 2001.[footnoteRef:2] Upon ratification of the Covenant, the PRC declared: “… the International Covenant on Economic, Social and Cultural Rights shall be applicable to the Hong Kong Special Administrative Region of the People's Republic of China … and shall, pursuant to the provisions of the Basic Law of the Hong Kong Special Administrative Region of the People's Republic of China … be implemented through the respective law of the … special administrative region.”[footnoteRef:3] [2:  United Nations Office of the High Commissioner for Human Rights, Status of Ratification Interactive Dashboard, (last updated 29 Sept. 2020) https://indicators.ohchr.org/ (last visited 5 Jan. 2023).]  [3:  Id.] 

3. This report focuses on the Law of the People’s Republic of China on Safeguarding National Security in the Hong Kong Special Administrative Region (National Security Law),[footnoteRef:4] and how some of its provisions pose serious risks to academic freedom protected by articles 13 and 15(1)(b), (2), (3) and (4) of the Covenant (encompassing the right to education and the right to science). Since the original submission of this report,[footnoteRef:5] the HKSAR has responded[footnoteRef:6] to the list of issues prepared by Pre-Sessional Working Group, specifically addressing issues related to academic freedom in the HKSAR.[footnoteRef:7] This updated report seeks to address these responses as well as provide context for the actions taken by the HKSAR under the National Security Law since the List of Issues was drafted and highlight how the responses of the HKSAR of the PRC are insufficient to guarantee the protection of academic freedom under its obligations under the Covenant.  [4:  Official English translation, Hong Kong National Security Law Full Text, South China Morning Post (2 July 2020), available at: https://www.scmp.com/news/hong-kong/politics/article/3091595/hong-kong-national-security-law-read-full-text, (last visited 5 Jan. 2023).]  [5:  International Human Rights Center & Science for Democracy (Joint Submission), Civil Society Parallel Report on the Fourth Report on the Implementation of the International Covenant on Economic, Social and Cultural Rights by the Hong Kong Special Administrative Region of the People’s Republic of China, (2020) available at: https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2FCESCR%2FICO%2FHKG%2F43886&Lang=en (last visited 10 Jan. 2023). ]  [6:  HKSAR, Replies of the Hong Kong Special Administrative Region of the People’s Republic of China to the List of Issues in relation to the Fourth Periodic Report, available at: https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=E%2FC.12%2FCHN%2FRQ-HKG%2F4&Lang=en. (last visited 10 Jan. 2023) UN Doc. E/C.12/CHN/RQ-HKG/4. ]  [7:  Ibid. at paras. 123-126. ] 

[bookmark: _heading=h.30j0zll]II) ABOUT THE AUTHORS 
4. This report has been prepared Justin Small, a human rights practitioner, in collaboration with the International Human Rights International Human Rights Center of Loyola Law School, Los Angeles, under the supervision of Prof. Cesare Romano. 
5. The International Human Rights Center of Loyola Law School, Los Angeles is committed to achieving the full exercise of human rights by all persons and seeks to maximize the use of international and regional political, judicial, and quasi-judicial bodies through litigation, advocacy, and capacity-building.[footnoteRef:8] Loyola Law School, Los Angeles is the school of law of Loyola Marymount University, a Jesuit university. [8:  See International Human Rights Clinic, Loyola Law School, Los Angeles, https://www.lls.edu/academics/experientiallearning/clinics/internationalhumanrightscenter/ (last visited 11 Jan. 2023).] 

6. Science for Democracy is an international non-governmental organization, based in Brussels, Belgium.[footnoteRef:9] Its aim is to promote the human right to benefit from progress in science and technology (the “right to science”) by fostering a dialogue between the scientific community and national and international decision-makers to urge States to fulfil their international human rights international obligations and to promote universally the right to science. [9:  See Science for Democracy, Https://sciencefordemocracy.org/ (last visited 11 Jan. 2023).] 

[bookmark: _heading=h.1fob9te]III) THE RIGHT TO ACADEMIC FREEDOM
7. Academic freedom underpins the right to education and the freedom of research within institutions of higher education. It is a philosophical and legal tenet that demands that members of academia be free to inquire, express, teach or communicate ideas or facts, including those that are inconvenient to authorities, without repercussions for themselves or the academic institutions to which they belong.[footnoteRef:10] Although “academic freedom” is not mentioned as such in the Covenant, there is no doubt that Articles 13 and 15 of the ICESCR, read together, “promote rights at the centre of academic freedom.”[footnoteRef:11] Indeed, the Committee’s own general comments on Article 13,[footnoteRef:12] and on Article 15(1)(b),(2),(3) and(4),[footnoteRef:13] make it clear that the Covenant protects academic freedom. [10:  A fixed and precise definition academic freedom remains elusive. However, the Committee’s remarks in its General Comments and the UNESCO Recommendation Concerning the Status of Higher Education Teaching Personnel are widely cited as providing a conceptual framework for academic freedom. See Klaus D. Beiter, Where Have All the Scientific and Academic Freedoms Gone?, Israel Law Review Vol. 52:2, p. 242 (2019); Jogchum Vrielink et al., Academic Freedom as a Fundamental Right, League of European Research Universities, Advice Paper No. 6, paras. 17-21 (Dec. 2010); UN General Assembly, Promotion and Protection of the Right to Freedom of Opinion and Expression, para. 6-7 (28 July 2020) UN Doc. A/75/261; Debbie Sayers, The EU Charter of Fundamental Rights; A Commentary; Part 1- Commentary on the Articles of the EU Charter; Art 13- Freedom of Arts and Sciences, pp. 385-386 paras. 13.27-13.29 (Oxford 2014).]  [11:  UN General Assembly, Promotion and Protection of the Right to Freedom of Opinion and Expression, para. 5 (28 July 2020) UN Doc. A/75/261.]  [12:  United Nations Committee on Economic, Social and Cultural Rights (“CESCR”), General Comment No. 13 (Twenty-First Session 1999) The Right to Education, paras. 38-40 (8 Dec. 1999) UN Doc. E/C.12/1999/10 (reading academic freedom as an accompanying right to the article 13’s right to education).]  [13:  CESCR, General Comment No. 25 (2020) on Science and Economic, Social and Cultural Rights, para. 46 (30 Apr. 2020) UN Doc. E/C.12/GC/25 (clarifying that the positive State duty to actively promote the advancement of science “implies inter alia, protection and promotion of academic and scientific freedom.)] 

8. In General Comment No. 13 on the right to education, the Committee noted: “Members of the academic community, individually or collectively, are free to pursue, develop and transmit knowledge and ideas, through research, teaching, study, discussion, documentation, production, creation or writing. Academic freedom includes the liberty of individuals to express freely opinions about the institution or system in which they work, to fulfil their functions without discrimination or fear of repression by the State or any other actor, to participate in professional or representative academic bodies, and to enjoy all the internationally recognized human rights applicable to other individuals in the same jurisdiction.”[footnoteRef:14]  [14:  CESCR, General Comment No. 13, supra. n. 12 at para. 39. ] 

9. Academic freedom is both an individual and a collective right. Individually, it protects the scholar from interferences with her freedom of expression by the institutions that employ her, the government and third parties. As the European Court of Human Rights underlined in Sorguç v. Turkey, academic freedom guarantees academics the right to “express freely their opinion about the institution or system in which they work and freedom to distribute knowledge and truth without restriction.”[footnoteRef:15] The right extends to academics’ activities both within and outside their institutions because “all too often, academics are targeted for their public perception as sceptics and objective knowledge-seekers, especially when they engage in public debate.”[footnoteRef:16] [15:  Sorguç v. Turkey, App. No. 17089/03, European Court of Human Rights, Judgement, para. 35 (23 June 2009) https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%2217089/03%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-93161%22]}.]  [16:  UN General Assembly, Promotion and Protection of the Right to Freedom of Opinion and Expression, para. 56(c) (28 July 2020) UN Doc. A/75/261.] 

10. Collectively, academic freedom protects academic institutions from encroachment by the government and private actors. As the United Nations Educational, Scientific and Cultural Organization’s (UNESCO) Recommendation Concerning the Status of Higher-Education Teaching Personnel noted: “[s]elf-governance, collegiality and appropriate academic leadership are essential components of meaningful autonomy for institutions of higher education.”[footnoteRef:17] The autonomy of these institutions is a “precondition to guarantee the proper fulfillment of the functions entrusted to higher-education teaching personnel and institutions.”[footnoteRef:18] As the Committee has stressed, academic freedom necessarily “requires the autonomy of higher institutions,”[footnoteRef:19] and autonomy is defined as the “degree of self-governance necessary for effective decision-making ... in relation to their [the institution’s] academic work, standards, management and related activities.”[footnoteRef:20] The “[e]xternal interference in the selection, appointment, and dismissal of leadership and professors”[footnoteRef:21] is one example of how the collective and individual right to academic freedom may be encroached.  [17:  United Nations Educational, Scientific and Cultural Organization (“UNESCO”), Recommendation Concerning the Status of Higher-Education Teaching Personnel, UNESCO General Conference, 29th Paris, para. 21 (11 Nov. 1997). ]  [18:  Ibid. at para. 18. ]  [19:  CESCR, General Comment No. 13, supra. n. 12 at para. 40.]  [20:  Id. ]  [21:  UN General Assembly, Promotion and Protection of the Right to Freedom of Opinion and Expression, para. 39 (28 July 2020) U.N. Doc. A/75/261.] 

11. Finally, academic freedom imposes obligations on State Parties, such as the duty to ensure the “respect the academic freedom of others, the fair discussion of contrary views, and the treatment of everyone without discrimination on any of the prohibited grounds.”[footnoteRef:22] It also confers on the State positive obligations, such as the duty to foster an enabling environment that ensures protection of academic freedom.[footnoteRef:23]  [22:  CESCR, General Comment No. 13, supra. n. 12 at para. 39.]  [23:  UN General Assembly, Promotion and Protection of the Right to Freedom of Opinion and Expression, paras. 9-10 (28 July 2020), UN Doc. A/75/261.] 

IV) THE HKSAR NATIONAL SECURITY LAW’S IMPACT ON ACADAMIC FREEDOM
12. As noted in the authors original submission,[footnoteRef:24] the HKSAR and the PRC have an unfortunate history of infringing on academics’ freedom of expression, including the prosecution and imprisonment of academics who voice ideas critical of the PRC.[footnoteRef:25] The Global Public Police Institute, which publishes the Academic Freedom Index (AFI), a dataset measuring academic freedom around the world, has found that from 2015-2020 the HKSAR has seen significant deterioration of academic freedom.[footnoteRef:26]  [24:  International Human Rights Center & Science for Democracy (Joint Submission), Civil Society Parallel Report, supra. n. 5 at paras. 12-17.]  [25:  See UN General Assembly, Promotion and Protection of the Right to Freedom of Opinion and Expression, paras. 9-10 (28 July 2020) UN Doc. A/75/261; UN Human Rights Council: Working. Group on Arbitrary Detention, Opinion No. 3/2014, para. 24 (21 July 2014) UN Doc. A/HRC/WGAD/2014/3.]  [26:  See Katrin Kinzelbach et al., Free Universities: Putting Academic Freedom Index into Action, Global Public Policy Institute & Scholars at Risk, p. 15 fig. 5 (March 2021).] 

13. Against this backdrop of steady eroding academic freedom, on 28 May 2020, the National People’s Congress Standing Committee (Standing Committee) of the People’s Republic of China adopted the Law of the People’s Republic of China on Safeguarding National Security in the Hong Kong Special Administrative Region (hereafter National Security Law).[footnoteRef:27] The National Security Law came into effect on 30 June 2020, an hour before the 23rd anniversary of the city’s handover to China from British rule.   [27:  Official English translation, Hong Kong National Security Law Full Text, supra. n. 4. ] 

A) Background of the HKSAR National Security Law
14. Article 23 of the Basic Law of the HKSAR[footnoteRef:28] (Basic Law), Hong Kong’s “Constitution”, provides: “The Hong Kong Special Administrative Region shall enact laws on its own to prohibit any act of treason, secession, sedition, subversion against the Central People’s Government, or theft of state secrets, to prohibit foreign political organizations or bodies from conducting political activities in the Region, and to prohibit political organizations or bodies of the Region from establishing ties with foreign political organizations or bodies.”[footnoteRef:29] [28:  Basic Law Of the Hong Kong Special Administrative Region of the People’s Republic of China, Ch. II, Art. 23 https://www.basiclaw.gov.hk/en/basiclaw/chapter2.html.]  [29:  Id. ] 

15. The HKSAR’s previous attempts to enact a national security law, pursuant to Article 23, was met with public condemnation from the both the local and international community leading to widespread protest. In 2003, after 500,000 people protested, the HKSAR Legislative Council withdrew a national security bill,[footnoteRef:30] which was perceived as “a real threat to the rights and freedoms of the residents of Hong Kong, in particular, to their freedom of political expression and of seeking information through the media.”[footnoteRef:31] Subsequent attempts to amend the legislation were met with scrutiny, perceived as threatening the delicate balance of the paradox of “one country, two systems.” In early 2019, Hong Kong’s Security Bureau proposed amendments to extradition laws that would allow extraditions of HKSAR residence to mainland China and other countries not covered by existing treaties, triggering a series of protests that rocked the HKSAR for much of 2019 and into 2020. University students sometimes accompanied by faculty, featured prominently in these protests.[footnoteRef:32] [30:  See Elson Tong, Reviving Article 23 (Part 1): The Rise and Fall of Hong Kong’s 2003 National Security Bill, Hong Kong Free Press (17 Feb. 2018) https://hongkongfp.com/2018/02/17/reviving-article-23-part-i-rise-fall-hong-kongs-2003-national-security-bill/.]  [31:  See Natalie Wong, National Security Law: Five Differences Between Hong Kong’s New Legislation and 2003’s Shelved Article 23 Bill, South China Morning Post (9 July 2020) https://www.scmp.com/news/hong-kong/politics/article/3092396/national-security-law-five-differences-between-hong-kongs. ]  [32:  “Between November 17 and 29, 2019, a protracted, at-times fiery siege, of the Hong Kong Polytechnic University took place. Police surrounded the campus after students and activists barricaded themselves inside. More than 1,100 mostly young activists were arrested in what was widely seen as the police’s first major success against the protest movement. Key Dates in Hong Kong’s Anti-Government Protests, Reuters (2 June 2020) https://www.reuters.com/article/us-hongkong-protests-anniversary-timelin/key-dates-in-hong-kongs-anti-government-protests-idUSKBN23A0QD.] 

16. Frustrated with the ongoing unrest in the HKSAR, the PRC Government moved to impose unilaterally a National Security Law on Hong Kong.[footnoteRef:33] On 30 June 2020, the National Security Law was incorporated into Annex III of Basic Law.[footnoteRef:34] In what appears to be a strategic decision, the law’s sixty-six articles were kept secret until after it was passed. The bill’s most alarming provisions introduce severe punishment, including life imprisonment, for acts of secession, subversion, terrorism and collusion with foreign or external forces, under the guise of “safeguarding national security; preventing, suppressing, organization and perpetration of terrorists activities, and collusion with a foreign country or with external elements to endanger national security in relation to the Hong Kong Special Administrative Region.”[footnoteRef:35] [33:  “With Article 23 continuing to lie dormant and with Hong Kong’s national security law enforcement capabilities lacking, national security and Hong Kong’s long-term prosperity are under threat, says the Decision’s explanation. The central government thus decided to take matters into its own hands.” Changhao Wei, 2020 NPC Secession: NPC’s Decision on National Security in Hong Kong Explained, NPC Observer (28 May 2020) https://npcobserver.com/2020/05/22/2020-npc-session-npcs-imminent-decision-on-national-security-in-hong-kong-explained/ .]  [34:  Basic Law of the Hong Kong Special Administrative Region of the People’s Republic of China: Annex III: National Laws to be Applied in the Hong Kong Special Administrative Region, instrument 9 (30 June 2020) available: https://flk.npc.gov.cn/detail.html?ZmY4MDgwODE3MmI1ZjI0ZjAxNzMwOTQxNzRkZTI1MWU%3D (last visited 10 Jan. 2023); English translation available at: Hong Kong Free Press, In Full: Official English translation of Hong Kong National Security Law, (July 2020) https://hongkongfp.com/2020/07/01/in-full-english-translation-of-the-hong-kong-national-security-law/ (last visited 10 Jan. 2023). ]  [35:  Ibid. at art. 1. ] 

17. In addition to criminalizing a wide range of conduct, the National Security Law reduced the autonomy HKSAR’s government from the PRC. The law applies to both Hong Kong residents and non-permanent residents and people “from outside [Hong Kong] ... who are not permanent residents of Hong Kong.”[footnoteRef:36] Zhang Xioming, Deputy Director of the Central Chinese Government Office for Hong Kong confirmed that the most serious violations of the National Security Law will be prosecuted in the mainland.[footnoteRef:37] [36:  Ibid. at art. 38. ]  [37:  Javier C. Hernandez, Harsh Penalties, Vaguely Defined Crimes: Hong Kong’s National Security Law Explained, New York Times (13 July 2020) https://www.nytimes.com/2020/06/30/world/asia/hong-kong-security-law-explain.html. ] 

18. Under Article 55 of the National Security Law, the PRC Government established a new security body in Hong Kong, called the “Office for Safeguarding National Security in Hong Kong” (the “Office”).[footnoteRef:38] The Office has the authority to investigate national security matters that are too complex due to foreign involvement or external forces, situations where the HKSAR Government is unable to enforce the law, or major threats to national security.[footnoteRef:39] In addition, the Office may request Beijing’s permission to conduct investigations outside of the aforementioned contexts.[footnoteRef:40] The Office and its personnel are not within the jurisdiction of the HKSAR, which means neither are subject to local laws. Effectively the Office maintains complete immunity from HKSAR law.[footnoteRef:41] [38:  Amnesty International, Hong Kong’s National Security Law 10 Things You Need to Know, (17 July 2020) https://www.amnesty.org/en/latest/news/2020/07/hong-kong-national-security-law-10-things-you-need-to-know/.]  [39:  Id. ]  [40:  Id. ]  [41:  Id. ] 

19. Pursuant to the National Security Law, the HKSAR established its own national security commission (the Committee for Safeguarding National Security or the “Committee), “advised” by a delegate from the PRC’s central government. The Committee has the authority to appoint law enforcement personnel and judges. The Committee is not required to disclose its work and its decisions are not reviewable by Hong Kong courts. Finally, the Hong Kong Police Force created a new national security division that can conduct surveillance without consulting judicial authority.[footnoteRef:42] [42:  Id. ] 

20. Several observers have expressed concerns about the National Security Law’s compliance with both China’s and Hong Kong’s obligations under international law. The Chinese government must abide by the International Covenant on Civil and Political Rights (ICCPR), pursuant to the 1984 Sino-British Joint Declaration, which transferred control of the HKSAR from the United Kingdom to the PRC.[footnoteRef:43] Article 39 of the HKSAR Basic Law provides that the ICCPR shall remain in effect.[footnoteRef:44] The HKSAR Legislative Council implemented the rights enshrined in the ICCPR in the Hong Kong Bill of Rights Ordinance.[footnoteRef:45] However, Article 62 of the National Security Law states that it supersedes all Hong Kong local laws, such as the Bill of Rights Ordinance,[footnoteRef:46] and even Hong Kong Basic Law, as discussed in the next section.  [43:  See Joint Declaration of the Government of the United Kingdom of Great Britain and Northern Ireland and the 
Government of the People's Republic of China on the Question of Hong 
Kong, Annex I Sec. XIV (19 Dec. 1984) https://www.refworld.org/docid/3ae6b525c.html.]  [44:  Basic Law of the Hong Kong Special Administrative Region of the People’s Republic of China: Ch. III, art. 39. available at: https://www.basiclaw.gov.hk/en/basiclaw/chapter3.html. ]  [45:  Id. ]  [46:  Human Rights Watch, China: New Hong Kong Law a Roadmap for Repression, (29 July 2020) https://www.hrw.org/news/2020/07/29/china-new-hong-kong-law-roadmap-repression] 

B) How the HKSAR National Security Law Threatens Academic Freedom
21. Article 4 of the National Security Law promotes the protection and respect of human rights, including obligations under the ICESCR and ICCPR.[footnoteRef:47] However,  nowhere in the National Security Law is it explained how these obligations are actually protected.  [47:  Official English translation, Hong Kong National Security Law Full Text, supra. n. 4 at art. 4. ] 

22. Article 9 of the National Security Law empowers the HKSAR Government to carry out the “supervision and regulation over matters concerning national security, including, those relating to schools, [and] universities.”[footnoteRef:48] The broad authorization implied by the term “necessary measures”, complemented by the equally broad definitions of “secession, subversion, organization and preparation of terrorists activities” found in Articles 20-30 of the National Security Law,[footnoteRef:49] make it so that almost any measure can be justified as protecting national security.  [48:  Id. at art. 9. ]  [49:  Id. at arts. 20-30. ] 

23. Article 10 clarifies what the goal of supervision and regulation is: the HKSAR “shall promote national security education in schools and universities through social organisations, the media, the internet and other means to raise awareness... of the obligation to abide by the law.”[footnoteRef:50] When read together, Articles 9 and 10 enables the PRC, through the HKSAR Government, to direct what and how material is taught at universities and penalizes and sanctions professors who do not comply.  [50:  Id. at art. 10. ] 

24. Article 38 asserts that the law applies also to conduct that takes place outside of Hong Kong, to persons from outside the HKSAR and/or China, granting China extraterritorial jurisdiction.[footnoteRef:51] The extraterritorial reach of the HKSAR National Security Law is probably the most widely commented and controversial aspect of the law.[footnoteRef:52]  [51:  Human Rights Watch, China: New Hong Kong Law a Roadmap for Repression, (29 July 2020) https://www.hrw.org/news/2020/07/29/china-new-hong-kong-law-roadmap-repression. ]  [52:  See Bethany Allen-Ebrahimian, With the New Security Law, China Outlaws Global Activism, Axios (7 July 2020) https://www.axios.com/china-hong-kong-law-global-activism-ff1ea6d1-0589-4a71-a462-eda5bea3f78f.html; Jun Mai & Sarah Zheng, Hong Kong National Security Law’s Long-Arm Jurisdiction ‘Extraordinary and Chilling’, South China Morning Post (2 July 2020) https://www.scmp.com/news/china/politics/article/3091428/hong-kong-national-security-laws-long-arm-jurisdiction; Patrick Wintour, Academics Warn of ‘Chilling Effect’ of Hong Kong Security Law, The Guardian (12 Oct. 2020) https://www.theguardian.com/education/2020/oct/12/academics-warn-of-chilling-effect-of-hong-kong-security-law. ] 

25. Article 38 is hardly consistent with the obligations of Hong Kong and the PRC under the Covenant. Recalling State obligations under article 15(4) of the Covenant to “recognize the benefits derived from the encouragement and development of international contacts and co-operation in scientific and cultural fields,”[footnoteRef:53]  the Committee has clarified this obligation includes “extraterritorial obligations with regard to the full realization of the right to participate in and enjoy the benefits of scientific progress and its applications.”[footnoteRef:54] [53:  International Covenant on Economic, Social and Cultural Rights, art. 15(4), Dec. 16, 1966, S. Treaty Doc. No. 95-19, 6 I.L.M. 360 (1967), 993 U.N.T.S. 3]. States Party to the International Covenant on Economic, Social and Cultural Rights, United Nations Treaty Collection, https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-3&chapter=4&clang=_en. (last visited 11 Jan. 2023).]  [54:  United Nations Committee on Economic, Social and Cultural Rights, General Comment No. 25 (2020) on Science and Economic, Social and Cultural Rights, para. 83 (30 Apr. 2020) UN Doc. E/C.12/GC/25.] 


C) Updates on Academic Freedom Post-Implementation

26. Our initial report was drafted less than six months after the implementation of the national security law, which made it difficult to ascertain the full scope and impact of the law on academic freedom. At the time of our submission, recommendations were made to the Pre-Session Working Group of the CESCR to seek clarification in the List of Issues discussed with the HKSAR on the how the national security law would impact the HKSAR and the PRC’s obligations under article 13 and article 15 of the ICESCR.[footnoteRef:55]  [55:  International Human Rights Center & Science for Democracy (Joint Submission), Civil Society Parallel Report, supra. n. 5 at para. 35. ] 

27. In its response to the List of Issues adopted by the Pre-Session Working Group, the HKSAR has broadly declared that “[a]cademic freedom is an important social value treasured by Hong Kong.”[footnoteRef:56] It further notes that academic freedom is enshrined in Article 137 of Hong Kong Basic law and read in conjunction with Article 34 gives higher education institutions autonomy “to use teaching materials from outside the HKSAR… [and] the freedom to engage in academic research.”[footnoteRef:57] However, troublingly, HKSAR’s reply also qualifies that “[t]eachers have the responsibility of teaching correct concepts” and that “it is totally not acceptable for teachers to impart to students distorted or biased views.”[footnoteRef:58] Among the concepts the HKSAR deems “not correct” include “the constitutional status of a region or country” or any views that “bring to students any harm that would adversely affect their growth.”[footnoteRef:59] [56:  HKSAR, Replies of the Hong Kong Special Administrative Region, supra. n. 6 at para. 123. ]  [57:  Id.  ]  [58:  Ibid. at para. 126. ]  [59:  Id. ] 

28. While the HKSAR correctly states that certain restrictions on freedom of expression may be permissible in the name of national security or public health,[footnoteRef:60] in practice, the national security law has created an unrestrained ability of the government to censor and intimidate academics from expressing views critical of the HKSAR government and PCR.  [60:  Id. ] 

29. Due to the severe punishments imposed for violating of National Security Law,  including potential life imprisonment, dissent and criticism of the law within the HKSAR is now non-existent. Most academics who have voiced how the law changed their experience teaching in universities in HKSAR have only been able to do so after leaving the HKSAR. Peter Baehr, the former academic dean of social sciences at the public Lingnan University who taught there from 2000 to 2021 describes, “[t]he phrasing of these crimes [secession, subversion, terrorism and collusion] is deliberately ambiguous; it acts as both a dragnet and deterrent.”[footnoteRef:61] He further observes that because Articles 9 and 10 of the national security law require the promotion of the national security law in education, “Article 137 is effectively null and void.”[footnoteRef:62] [61:  Peter Baehr, Hong Kong Universities in the Shadow of the National Security Law, Society Vol. 59, pp. 225-230 (2022) https://link.springer.com/article/10.1007/s12115-022-00709-9#Sec7. ]  [62:  Id. ] 

30. In October 2021, pursuant to Articles 9 and 10 of the national security law the HKSAR began implementing compulsory classes on the National Security Law.[footnoteRef:63] Thousands of students at Hong Kong Baptist University were compelled to attend classes on the law in which closed circuit cameras (CCTV) recorded students’ participation.[footnoteRef:64] [63:  Sarah Cheng & Jessie Pang, New Hong Kong university classes set out dangers of breaking security law, Reuters (5 Nov. 2021) https://www.reuters.com/world/china/exclusive-new-hong-kong-university-classes-set-out-dangers-breaking-security-law-2021-11-05/. ]  [64:  Id. ] 

31. In March of 2021, the University Grants Committee, which controls funding for all public universities in the HKSAR, reminded public universities of their obligations to uphold the legal requirements of the National Security Law.[footnoteRef:65] This public admonition raises the specter that failure to implement these compulsory courses on the National Security Law could risk the loss of funding.  [65:  Scholars at Risk, Free to Think 2021: Hong Kong, (2021) https://www.scholarsatrisk.org/wp-content/uploads/2021/12/Free-to-Think-2021-Hong-Kong.pdf. ] 

32. These external pressures on higher education institutions extend beyond threats of cutting funding. The affirmative obligations of articles 9 and 10 of the National Security Law have led leaders of public universities to actively censor and punish students for expressing critical of the national security measures. Hong Kong University of Science and Technology suspended two students who attempted to organize a funeral for a classmate who had died during the pro-democracy protests.[footnoteRef:66] In February of 2021, Chinese University of Hong Kong withdrew administrative support for its own student union and suspended some members for potentially “unlawful remarks” made by the students as they campaigned for union seats; such remarks included comments “on national security measures.”[footnoteRef:67] In October 2021, the union voted to dissolve itself.[footnoteRef:68]  [66:  Chan Ho-him, Hong Kong university suspends student leaders over banned memorial for undergraduate who fell to his death near site of protest, South China Morning Post (25 Jan 2021) https://www.scmp.com/news/hong-kong/education/article/3119074/hong-kong-university-suspends-student-leaders-over-banned. ]  [67:  Tony Cheung, National security law: Chinese University of Hong Kong’s student union becomes latest opposition-leaning group to disband under pressure, South China Morning Post (7 Oct. 2021) https://www.scmp.com/news/hong-kong/politics/article/3151478/national-security-law-chinese-university-hong-kongs-student. ]  [68:  Id. ] 

33. In April 2021, the Hong Kong University student union penned an open letter to the university expressing concern over the mandated national security education.[footnoteRef:69] The letter was criticized as a “malignant tumor” by the CCP backed People’s Daily newspaper and led to the university withdrawal of all financial support for the union.[footnoteRef:70] In July 2021, the union was formally derecognized after it issued a declaration on social media expressing sympathy for a man who killed himself after stabbing police officers.[footnoteRef:71] At the instigation of the Chief Executive of HKSAR,[footnoteRef:72] four of the student leaders of the union were charged with advocating for terrorism and face a maximum penalty of seven years in prison. Their trial is set for September of 2023.[footnoteRef:73]  [69:  Scholars at Risk, Free to Think 2021: Hong Kong, supra. n. 65.]  [70:  Id.]  [71:  Id.]  [72:  Id. ]  [73:  Lea Mok, 4 University of Hong Kong students set to plead not guilty to advocating terrorism under national security law, South China Morning Post (6 Dec. 2022) https://hongkongfp.com/2022/12/06/4-university-of-hong-kong-students-set-to-plead-not-guilty-to-advocating-terrorism-under-national-security-law/. ] 

34. Individual academics continue to be targeted and prosecuted for pro-democracy sentiments that are seen as violating the security law, like law professor Benny Tai Yui-Ting, who was dismissed and prosecuted for his role in the pro-democracy “umbrella movement.”[footnoteRef:74] Moreover, academics have been dismissed for merely expressing views critical of the National Security Law. For example, adjunct professor of cultural studies Law Wing-Sang was sacked in October 2021 without a stated reason.[footnoteRef:75] His dismissal came three days after he had penned an article in a Chinese newspaper discussing the recent political controversy of whether opposition candidates should be allowed to stand in a coming HKSAR election.[footnoteRef:76] The timing and lack of justification for dismissal suggests that the impact of the National Security Law and its ability to quell expression without even having to formally charge academics.  [74:  Jasmine Siu, Benny Tai sent back to jail to await Hong Kong court’s ruling in Occupy Central appeal, South China Morning Post (4 March 2021) https://www.scmp.com/news/hong-kong/law-and-crime/article/3124100/benny-tai-sent-back-jail-await-hong-kong-courts-ruling. ]  [75:  Nadia Lam & Victor Ting, Hong Kong’s Lingnan University terminates 2 professors who previously criticised government, South China Morning Post (2 Oct. 2021) https://www.scmp.com/news/hong-kong/politics/article/3150955/hong-kongs-lingnan-university-terminates-2-professors-who. ]  [76:  Id. ] 

35. The effects of the National Security Law are being felt far beyond the borders of the HKSAR. As the extraordinary extraterritorial reach of Article 38 of the law allows prosecution of violations anywhere in the world, academics worldwide have had to grapple with its implications. Particularly with the onset of the global pandemic, sending many students’ home to complete their education virtually, universities have had to consider what materials could be deemed violations of the law. For example, a  journalist from the Hong Kong Free Press “declined an already-agreed-to speaking opportunity at the University of Leeds because he had been instructed by hosts to avoid focusing on the Hong Kong protests out of concern for the safety of Chinese students attending the lecture remotely.”[footnoteRef:77]  [77:  Liz Wolfe, When the CCP Threatens International Students' Academic Freedom, Reason (25 Jan. 2022) https://reason.com/2022/01/25/when-the-ccp-threatens-international-students-academic-freedom/. ] 

IV) RECOMMENDATIONS 
36. These disturbing updates confirm our fear that the National Security Law might undermine academic freedom in Hong Kong. The HKSAR’s replies to the List of Issues are insufficient to address the concerns that the National Security Law directly conflicts with the HKSAR and PRC’s obligations under the ICESCR. 
37. We respectfully request the Honorable Committee to consider the following recommendations while considering the HKSAR’s fourth Periodic Report: 
· The State party should eliminate the affirmative obligations imposed on higher education by articles 9 and 10 of the National Security Law as they interfere with institutional autonomy of higher education institutions reconciled under articles 13 and 15 of the Covenant.  
· The State party should clarify what it describes as “correct concepts”, as noted in its reply,[footnoteRef:78] to evaluate the degree to which it interferes with the self-governance of higher educational institutions.   [78:  HKSAR, Replies of the Hong Kong Special Administrative Region, supra. n. 6. ] 

· The State party should explain how the institutional autonomy of higher education institutions in Hong Kong is protected, considering the compulsory nature of national security law as it pertains to education and the inability of any academic to speak critically of the law. 
· The State party should clarify how the application of article 38 of the National Security Law complies with core obligations the PRC/Hong Kong has to foster and develop international contacts and co-operation in the scientific field under articles 15(1)(b) and (4) of the Covenant. 
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