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The Centre LGBTIQ+ Cigale is a community space for LGBTIQ+ people based in Luxembourg City. It offers a variety of professional services related to all questions regarding sex, gender, and sexual orientation.

Centre Cigale is mainly aiming at the following people and structures: 
· transgender, lesbian, gay, bisexual, intersex, asexual and queer (LGBTIQ+) people and their environment, regardless their age or cultural background
· schools, high schools, youth centers and any other structures addressing children and youngsters 
· professionals working in any social or educational domains
· every other person who is interested in LGBTIQ+ topics

The main services offered by Cigale are the following: 
· information, advice, and social pedagogical support
· activities and projects (queer yoga, make-up, art project, creation of video games, literary evenings, etc.)
· community groups (Pink Ladies, Pink Gents, UniQueers)
· support groups (homoparentality, queer refugees, parents, transidentity, etc.) 
· weekly free HIV/STI screenings
· awareness raising workshops related to LGBTIQ+ topics for schools, high schools, youth centers, etc.
· various training offers for professionals working in any kind of social or educational field (any questions and issues related to sexual and gender minorities)
· library specialized in LGBTIQ+ topics 






The Centre LGBTIQ+ Cigale submits this shadow report to the Committee on Economic, Social and Cultural Rights (hereafter “the Committee”) in anticipation of the Committee’s upcoming review of the Grand Duchy of Luxembourg’s (“Luxembourg”) compliance with the International Covenant on Economic, Social and Cultural Rights (“Covenant”) in September-October 2022. 




Executive Summary

The purpose of this report is to direct the Committee’s attention to incongruences in the Fourth periodic report submitted by Luxembourg under articles 16 and 17 of the Covenant, due in 2008. It refers to violations of the articles 10 and 13 regarding the rights of LGBTIQ+ people. 
This report addresses two issues:

· the lack of education on gender and sexual diversity in Luxembourgish schools which would be crucial for the development of young people’s identities and could actively help to diminish bullying and enforce empathy towards LGBTIQ+ people. 

· the discrimination towards LGBTIQ+ people (in this example female same-sex parents and trans parents) regarding the recognition of parenthood and other disadvantages regarding parenthood. 

This report will conclude with suggested recommendations to be made in this Committee’s Concluding Observations. 


A. Gender and sexual diversity education

Article 13 of the ICESCR states that everyone has the right to education and the States Parties “agree that education shall be directed to the full development of the human personality and the sense of its dignity, and shall strengthen the respect for human rights and fundamental freedoms”. 
Discovering one’s own gender identity and sexual orientation is part of every human’s development. Each person must have the possibility to acquire knowledge about gender and sexual diversity to be able to develop their own identity. As the convent states, it is the duty of education to teach about it.
As stated in the national law[footnoteRef:1], discrimination against people based on their gender or sexual orientation in Luxembourg is prohibited. People must be educated about the subject to guarantee this right of non-discrimination.   [1:  Act of November 28th 2006 on equal treatment: https://legilux.public.lu/eli/etat/leg/loi/2006/11/29/n1/jo] 

The high amount of bullying that is taking place in Luxemburgish schools illustrates the problem very well. 92% of all pupils have already witnessed negative comments or behaviours towards queer people in their school. Furthermore, 69% of LGBTIQ+ pupils have been targets of hate and bullying themselves[footnoteRef:2]. Luxembourg’s strategy is to offer support to the victims. However, this approach fails to address the main problem: educating all students about gender and sexual diversity as part of the curriculum. LGBTIQ+ sensitive education would raise empathy and understanding, which is the only way to prevent bullying effectively.  [2:  Page 11 of the “Plan d’action national pour la promotion des droits des personnes lesbiennes, gays, bisexuelles, transgenres et intersexes” by the Ministry of Family, Integration and the Greater Region of Luxembourg, published in July 2018] 

International studies have shown that education on these issues significantly decreases homophobic and transphobic bullying, discrimination, and violence. Thus, queer people experience school as a safer space to be themselves[footnoteRef:3]. [3:  Gegenfurtner, Andreas / Gebhardt, Markus (2017): Sexuality education including lesbian, gay, bisexual, and transgender (LGBT) issues in schools. In: Educational Research Review, year’s issue 22, 215-222.] 

Additionally, gender and sexual diversity education informs LGBTIQ+ youth about their possibilities and rights. This provides them with a feeling of validation, acceptance, and information on where they can seek support if needed. Statistically, there are LGBTIQ+ people in every class. Our educational system cannot continue to deny this reality and actively ignore the issues.
In this context, Luxembourg reports that they added the “Life and Society” course to the secondary school curriculum in the 2016/2017 school year. This course aims to “promote tolerance based on knowledge”, “encourage learning through critical reflection”, and “explore major issues relating to life and society”. Although promising, the curriculum fails to include gender and sexual diversity.[footnoteRef:4] [4:  Rahmenlehrplan für das Fach Leben und Gesellschaft / Vie et Société https://vieso.script.lu/sites/default/files/2020-12/Rahmenlehrplan%20VIESO1_0.pdf ] 

 In this context, we asked young people in our centre if they learned anything about the subject in school; most of them negated—some experienced attempts of addressing it awkwardly and superficially by ill-educated but well-meaning teachers. Hence, the course provides an opportunity to teach gender and sexual diversity. However, this content is clearly optional and dependent on the teacher’s willingness and knowledge to address it. 
Luxembourg’s report also states that the course is, among others, taught by teachers who were previously responsible for religious education. This might be a factor in why these teachers treat the subject so poorly, as their catholic beliefs might influence them. 
Even though Luxembourg’s report mentions teachers’ training sessions on the new course, their content and extent are unspecified and non-transparent. 
Recommendations: 
· Teachers should be trained on the subject of gender and sexual diversity. This training should not only be theoretical but also aim at teaching them to reflect on their own prejudices.

· Gender and sexual diversity should be compulsorily included in the “Life and Society” program.

· School books should be updated on LGBTIQ+ subjects, thus removing harmful content and aiming to depict and represent LGBTIQ+ identities and realities realistically.  


B. Discrimination towards same-sex parents and transgender parents: 

Under Article 10 of the ICESCR, Luxembourg must provide “the widest possible protection and assistance to the family, […] particularly for its establishment and while it is responsible for the care and education of dependent children”, must ensure that “special protection is accorded to mothers during a reasonable period before and after childbirth” and must ensure that special measures of protection and assistance are taken on behalf of all children and young persons without any discrimination for reasons of parentage or other conditions. 
The Act of 4 July 2014 opened up marriage to same-sex couples in Luxembourg which became effective from 2015, making it the 11th European country awarding same-sex couples the right to get married. Luxembourg’s report states that “same-sex married couples enjoy all the legal effects of marriage […], with the exception of presumed paternity” and “all parents are equal, whether they are married, unmarried, in a civil partnership, separated or divorced, and whether they are of the opposite or the same sex”. 
As it stands, Luxembourg does not uphold the principles of Article 10 of the ICESCR for LGBTIQ+ families. LGBTIQ+ parents, and, in particular, female same-sex couples and transgender people face a number of hurdles when it comes to parenthood, from reproduction to parentage.

1. Restrictive recourse to Medically Assisted Procreation (MAP) for LGBTIQ+ families
As of today, there is no legal framework around medically assisted procreation in Luxembourg leaving it to fertility centres to set out their own rules. Although this applies to both heterosexual and same-sex families, this creates even more uncertainties to female same-sex couples given the peculiarity of their situation as further described below. 
Recourse to MAP has a high cost for female couples (cost of the sperm, and, if applicable, the costs of care abroad and of travel to the country of treatment) which is added to the costs related to legal fees incurred by the adopting same-sex parent (which can amount to several thousand euros).
To date, Luxembourg law prohibits recourse to surrogacy, effectively preventing male partners and certain transgender families to legally have a family. As there is no legal framework around MAP, the rights of the non-carrying parent over semen in case of the death of the carrying parent are also uncertain.
The legal framework for the establishment of parentage with regard to the non-carrying mother of a female same-sex couples often lacks clarity and is currently almost non-existent for certain families given the diversity of nationalities present on the territory of Luxembourg as further detailed below.

2. Legal hurdles regarding establishment of parentage for LGBTIQ+ families
Whilst, since entry into force of the Act of 4 July 2014, it has become easier for female same-sex partners to adopt the child of their spouse, the non-biological parent of a female same-sex couple planning together for a family still is denied any parental rights over their child at birth and must go through adoption to be legally recognized as the child’s parent. The Act of 4 July 2014 did not offer to the non-biological mother automatic recognition of parenthood that male partners of heterosexual couples benefit from through presumed paternity. The Act of 4 July 2014 effectively created a direct discrimination between same-sex married partners and heterosexual partners towards their children.
In addition, the legal framework governing adoption in Luxembourg does not currently open this route to establishing filiation to all women depending on whether they are married or not, single or in a couple, or transgender. Adoption is, as of today, only accessible to married couples making it compulsory for same-sex couples to get married in order to be eligible. 
Furthermore, there is no legal framework governing parenthood of transgender parents. This results in uncertainty on whether a trans woman who has a child with her cis-female partner can be the second mother on the birth certificate rather than being identified as the father or whether a trans man giving birth will be identified as the father or the mother. This contravenes article 1 of the ICESCR prohibiting any discrimination, in this case, on the basis of gender. If transgender persons can change their registered gender, this should also be reflected on the children’s birth certificates.
The surviving parent of a female same-sex couple who is not married to the deceased partner and did not complete or was barred from completing the adoption procedure over their child finds themselves deprived from parentage rights over their child.
Under article 370 of Luxembourg Civil Code, the national law of the adopting parent should prevail, subject to conflict of laws exceptions. This causes multiple issues to same-sex female couples with one of the mothers being a national from a country that does not recognize rights to LGBTIQ+ families.
Case study: 
Two bi-national female same-sex couples are seeking to obtain parentage right for the non-carrying mother over their baby. In one case, the mother who carried the baby is French and the non-carrying mother is Polish. In the other case, the mother who carried the baby is Polish and the non-carrying mother is French. Poland does not grant rights for same-sex couples and the non-carrying mother has no legal right to adopt the child in Poland. According to Luxembourgish law, the national law of the adopting parent prevails unless conflict of law provisions apply. Both couples sought legal advice on whether the non-carrying mother could, in each case, adopt their respective child. They were advised that adoption under Luxembourg law was not an option in one case because the adopting parent’s national law does not allow adoption for same-sex parents and in the other case because the national law of the child also prohibits adoption by same-sex parents.
For all the above mentioned reasons, Luxembourg law is in breach with Article 10 of the ICESCR.
In addition, article 370 of the Luxembourg Civil Code appears to contravene the protections granted by 3-1 of the Convention on the Rights of the Child of November 20, 1989 and Article 1 of the Hague Convention of May 29, 1993 on Protection of Children and Cooperation in Respect of Intercountry Adoption.

3. Discrimination of LGBTIQ+ families towards other parental leave
As it currently stands, unlike fathers in heterosexual couples, Luxembourg law does not grant parental leave for the second mother of a female same-sex couple who has not adopted their child. As there is no national legal framework, private companies are thus empowered to decide on whether to grant parental leave to the non-carrying mother working for the company. This adds additional stress to the new parents, making it more burdensome for the carrying mother who does not benefit from their partner’s presence for the first few days of the baby and depriving the second parent from the chance to care for their family from the very beginning of their child’s life.
Case study: 
A female employee recently became the second mother of their child. She had asked her Luxembourg-based company for parental leave knowing that the company had no internal policy regarding parental leave for same-sex families but was publicly displaying their support to LGBTIQ+ rights. The human resources department of the company got in touch with their female employee shortly before the child’s birth and indicated they will not grant her parental leave as the company did not have a formal parental leave policy for same-sex families, but offered instead that she uses her annual leave to take some time off after the birth of the child. This incident created unnecessary stress and humiliation to the employee who had no choice but to accept their offer.
When the adoption process is completed, the adopting parent is entitled to an adoption leave of 10 days, which they only are entitled to after a period of at least two to three months and not at birth, which is the required stand still period to complete the adoption procedure.

Recommendations: 
· Same-sex parentage should be (i) granted to the non-carrying parent from the child’s birth, (ii) disconnected from the need to adopt and (iii) opened to non-married same-sex couples and transgender families
· The non-carrying mother of a female same-sex couple should benefit from parental leave from the child’s birth, just like male parents in heterosexual couples
· Luxembourg’s conflict of law regime governing same-sex parentage should (i) factor in situations where the national law of the adopting parent or the child forbids same-sex parenting and (ii) facilitate establishment of parentage towards the non-carrying parent in Luxembourg
· Transgender parents should have access to MAP and the parent’s gender should be correctly reflected in the child’s birth certificate
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