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1. The Advocates for Human Rights (The Advocates) is a volunteer-based nongovernmental organization committed to the impartial promotion and protection of international human rights standards and the rule of law since its founding in 1983. The Advocates conducts a range of programs to promote human rights in the United States and around the world, including monitoring and fact finding, direct legal representation, education and training, and publication. The Advocates is the primary provider of legal services to low-income asylum seekers in the Upper Midwest region of the United States. In 1991, The Advocates adopted a formal commitment to oppose the death penalty worldwide and organized a death penalty project to provide pro bono assistance on postconviction appeals, as well as education and advocacy to end capital punishment. The Advocates currently holds a seat on the Steering Committee of the World Coalition against the Death Penalty. 
2. The Kenya Human Rights Commission (KHRC) is a premier and flagship non-governmental organization in Africa with a mandate of enhancing human rights centred governance at all levels, a vision of a society of free people and a mission to root human dignity, freedoms and social justice in Kenya and beyond. KHRC works with more than thirty Human Rights Networks (HURINETs) and other grassroots community organizations based in more than thirty counties in Kenya; partners with more than thirty national level state- and non-state actors and coalitions; and more than fifty sub-regional, regional and international human rights organizations and networks. The KHRC has been recognized for countless, remarkable accomplishments, including but not limited to sustaining tenacity, resilience and commitment to provide the requisite political and technical responses and leadership to key human rights, governance and transitional justice issues at all the levels in society, building rights movements through facilitation of community-based human rights networks and incubation and support of nascent human rights organizations at the national, regional and international level. KHRC’s work around abolition of the death penalty has entailed policy, advocacy and legal interventions that are aimed at complete abolition of the death penalty in Kenya. To this end, KHRC has been able to advocate for complete abolition of the death penalty at the national and transnational level. KHRC is a member of the World Coalition Against the Death Penalty.
3. The Kenyan Section of the International Commission of Jurists (ICJ Kenya) is a non-governmental membership organization consisting of a body of jurists drawn from members of the Bench and Bar in Kenya and the region. It is the only autonomous national section of the International Commission of Jurists based in Geneva. ICJ Kenya has been working in Kenya and around Africa since 1959 and its mission is to promote human rights, justice and democracy in Kenya and around Africa through the application of legal expertise and international best practices. ICJ Kenya is a member of the National Council on the Administration of Justice Criminal Justice Committee which is spearheading criminal reforms in Kenya. Importantly, ICJ Kenya as a committee member engaged in the review of the National Sentencing Policy.[footnoteRef:1] ICJ Kenya is also a member of the World Coalition Against Death Penalty.  [1:  National Council on the Administration of Justice, Sentencing Policy Guidelines 2023, https://www.ncaj.go.ke/wpcontent/uploads/download-manager-files/UPDATED-SENTENCING-POLICY-GUIDELINES-2023.pdf.] 

4. Reprieve is a charitable organization registered in the United Kingdom (No. 1114900) in special consultative status with the United Nations Economic and Social Council (ECOSOC) that provides free legal and investigative support to those who have been subjected to state-sponsored human rights abuses. Reprieve clients belong to some of the most vulnerable populations in the world. Reprieve protects the rights of those facing the death penalty and delivers justice to victims of arbitrary detention, torture, and extrajudicial execution.  
5. The World Coalition Against the Death Penalty (WCADP), an alliance of more than 150 NGOs, bar associations, local authorities, and unions, was created in Rome on 13 May 2002. The aim of the World Coalition is to strengthen the international dimension of the fight against the death penalty. Its ultimate objective is to obtain the universal abolition of the death penalty. To achieve its goal, the World Coalition advocates for a definitive end to death sentences and executions in those countries where the death penalty is in force. In some countries, it is seeking to obtain a reduction in the use of capital punishment as a first step towards abolition. 
Methodology 
6. This submission refers to Kenya’s Ninth Periodic Report (the Report) to the Committee on the Elimination of Discrimination against Women (the Committee) and is based on information obtained by The Advocates, KHRC, ICJ Kenya, WCADP and Reprieve in the course of their work. This submission highlights some of the main human rights concerns of these partner organisations in relation to Kenya’s implementation of the UN Convention on the Elimination of All Forms of Discrimination against Women (CEDAW). In particular, it highlights the diminished rights and protections of women in conflict with the law and women deprived of their liberty, particularly in the context of crimes carrying the death penalty (also known as “capital cases”). These issues are crucial to Kenya’s implementation of CEDAW (including in particular Articles 2, 3, 5 and 15), yet the Report fails to address many of these issues sufficiently, if at all.
7. This submission first sets out the additional issues to be considered during the consideration of Kenya’s Report, concluding with the partner organisations’ recommendations for the Committee’s List of Issues. 

Women defendants in capital cases: key issues pertaining to Kenya’s CEDAW obligations 
Background
8. Although Kenya has not carried out an execution since 1987, the death penalty still exists in its laws and is handed down for offenses including murder, robbery with violence, treason, and mutiny. In 2017, the Supreme Court of Kenya declared the mandatory nature of the death penalty to be unconstitutional (in a landmark decision known as ‘Muruatetu 1’).[footnoteRef:2] However, it has subsequently clarified that this ruling only applies to cases of murder (in the ‘Muruatetu 2’ decision), meaning that the mandatory death penalty is still applied in cases of robbery with violence.[footnoteRef:3]    [2:  Francis Karioko Muruatetu & another v Republic (Petition No. 15 of 2015), paragraph 112(a).]  [3:  Muruatetu & another v Republic; Katiba Institute & 4 others (Amicus Curiae) (Petition 15 & 16 of 2015) [2021] KESC 31 (KLR).] 

9. Over the past 15 years, more than 7,000 people have had their death sentences commuted by successive Presidents to life imprisonment.[footnoteRef:4] While such commutations are welcomed in principle, it is important to note that ‘life imprisonment’ means that an individual will spend the rest of their life in prison. This sentence has, in itself, been deemed unconstitutional by certain Kenyan courts on the basis that it violates the right to human dignity.[footnoteRef:5]  [4:  In 2009, then-President Kibaki commuted the sentences of more than 4,000 inmates on death row (https://deathpenaltyinfo.org/international-clemency-kenya-commutes-4-000-death-sentences). On 24 October 2016, then-President Uhuru Kenyatta commuted the death sentences of 2,747 people to life imprisonment. In 2023, 606 commutations were granted (https://www.amnestykenya.org/petition/urge-members-of-parliament-to-fully-abolish-the-death-penality/). ]  [5:  See the case of Justus Ndung’u Ndung’u vs Republic as reported here, for example: https://indconlawphil.wordpress.com/2024/03/25/the-high-court-of-kenya-strikes-down-life-imprisonment/.] 

10. As a result of the Muruatetu 1 and 2 decisions, all individuals who were originally sentenced to the mandatory death penalty for murder are eligible for a resentencing hearing (regardless of whether that sentence has now been commuted to life imprisonment). Based on its work in Kenya, Reprieve estimates that at least 200 women are currently incarcerated and eligible for resentencing, having previously been sentenced to death. 
11. In the meantime, Kenyan courts continue to sentence individuals to death. As at 2022, there were 656 people on death row (including 22 women).[footnoteRef:6] Many of these sentences were subsequently commuted to life imprisonment, but 2023 then saw a rise in the number of death sentences handed down.[footnoteRef:7] As of February 2024, there were 101 people on death row including two women.[footnoteRef:8]   [6:  World Coalition Against the Death Penalty, ICJ Kenya Makes Gender Discrimination in Capital Punishment Visible (2024), citing ICJ Kenya. Also available online at: https://worldcoalition.org/2024/03/08/icj-kenya-makes-genderdiscrimination-in-capital-punishment-visible/.]  [7:  Amnesty International Global Report: Death Sentences and Executions in 2023, p. 12. Also available online at https://www.amnestykenya.org/wp-content/uploads/2024/05/ACT5079522024ENGLISH.pdf.]  [8:  World Coalition Against the Death Penalty, ICJ Kenya Makes Gender Discrimination in Capital Punishment Visible (2024), citing ICJ Kenya. Also available online at: https://worldcoalition.org/2024/03/08/icj-kenya-makes-genderdiscrimination-in-capital-punishment-visible/ ] 

The importance of incorporating gender-sensitive approaches at all stages of capital cases 
12. [bookmark: _Hlk185589867]Article 15(1) of CEDAW provides that “States Parties shall accord to women equality with men before the law”. Article 2 of CEDAW provides that States Parties “agree to pursue by all appropriate means and without delay a policy of eliminating discrimination against women”, including by ensuring “through competent national tribunals and other public institutions the effective protection of women against any act of discrimination” and taking all “appropriate measures, including legislation, to modify or abolish existing laws, regulations, customs and practices which constitute discrimination against women”.
13. Although Kenya’s Report describes efforts to implement Article 15 of CEDAW,[footnoteRef:9] these efforts do not go far enough. In particular, there is no recognition of the impact of gender-based violence (GBV) on women defendants in capital cases, nor of the other forms of intersecting discrimination to which such defendants are often subjected.  [9:  Kenya’s Report, paragraphs 226 to 254. ] 

14. One ICJ Kenya expert reports that “women accused of offences attracting the death sentence suffer intersectional discrimination from the point of arrest to conviction and sentencing.”[footnoteRef:10] It further states that “[m]any women have been convicted and sentenced to death in unfair trials that have often failed to follow due process or consider mitigating factors such as long-term abuse.”[footnoteRef:11] Through interviews with women on death row, ICJ Kenya discovered an instance in which one woman “did not get access to full legal representation throughout [her] trial.”[footnoteRef:12] The absence of legal representation enhances the likelihood that women in conflict with the law will experience biased treatment.[footnoteRef:13] [10:  International Commission of Jurists Kenyan Section, Damaris Kemunto: Crucial Mission to Eradicate Death Penalty (2024). Also available online at: https://icj-kenya.org/news/beyond-the-gavel-young-lawyers-crucial-mission-to-eradicate-the-death-penalty/ ]  [11:  International Commission of Jurists—Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 42, available at https://icj-kenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/. ]  [12:  International Commission of Jurists Kenyan Section, Damaris Kemunto: Crucial Mission to Eradicate Death Penalty (2024). Also available online at: https://icj-kenya.org/news/beyond-the-gavel-young-lawyers-crucial-mission-to-eradicate-the-death-penalty/. ]  [13:  International Commission of Jurists Kenyan Section, Damaris Kemunto: Crucial Mission to Eradicate Death Penalty (2024). Also available online at: https://icj-kenya.org/news/beyond-the-gavel-young-lawyers-crucial-mission-to-eradicate-the-death-penalty/.] 

15. Intersectional discrimination may arise from many factors, including poverty, low levels of education and histories of trauma and GBV. For example, interviews with incarcerated women conducted by Reprieve in May 2021 indicated that women who had been sentenced to death or life imprisonment for capital offences were (i) likely to have children when they went into prison, and (ii) unlikely to have formal employment as their primary roles (i.e., they were caregivers to dependent children and family members) or to have had a formal education. Further, a separate study of 49 women in prison in Kenya, although not necessarily on death row, found that “victimization, disordered familial and intimate relationships, low levels of education, poverty and motherhood (often in teen years)” were common characteristics of many of the women’s lives before incarceration.[footnoteRef:14] This reflects Reprieve’s experience of working with women in Kenya who have been sentenced to death, many of whom have experienced these intersecting factors.  [14: Living With a Death Sentence in Kenya: Prisoners’ Experiences of Crime, Punishment and Death Row, Carolyn Hoyle and Lucrezia Rizzelli, page 31; Jeffries, Samantha, et al. "Women's pathways to prison in Kenya: Violence, poverty, familial caretaking and barriers to justice." Women's Studies International Forum. Vol. 73. Pergamon, 2019; page 51.] 

16. To combat this discrimination, formalized gender-sensitive approaches encompassing prosecution strategies, legal representation, mitigation and judicial decision-making are urgently needed. 
Recognising the impacts of gender-based violence 
17. One of the key issues is Kenya’s failure to address the impact of GBV on women defendants. Kenya’s Report recognises the increasing prevalence of GBV[footnoteRef:15] and details efforts being made to reduce instances of GBV in the country, pursuant to a number of CEDAW Articles. However, the Report makes no mention of the secondary impacts of GBV on women defendants in the criminal justice system.  [15:  See, for example, paragraph 73. ] 

18. Reports from a member of the ICJ in 2022 found that most women on death row were “victims of domestic violence, facing intimate partner violence who tend to commit murder in the process of self-defense”.[footnoteRef:16] Research by ICJ Kenya suggests that GBV is normalised in Kenya - especially among the poorer population, which makes up the vast majority of the population of women on death row.[footnoteRef:17] When interviewing women on death row, Reprieve has found that, unless probed further, women rarely report experiencing physical and psychological abuse from men in their lives. When asked why they did not raise the abuse initially, women may note that it was not unusual, or was only occasional. Many women interviewed had not yet connected the experience of violence with their state of mind or subsequent actions.  [16:  Reflecting on the links between the death penalty and gender-based violence, accessed 3 October 2023, available here. Note that the majority of death row inmates have since had their sentences commuted to a term of years. ]  [17:  See ICJ Kenya, Women and the Death Penalty in Kenya (2023) available at: https://icj-kenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/] 

19. The normalization of GBV in Kenya was also recognized by the High Court in State v Truphena Ndonga Aswani where the Court quoted the studies carried out in Kenya on GBV. It noted that “if your husband doesn’t beat you, he doesn’t love you. Further, there are a bunch of social, cultural, traditional norms and beliefs about [intimate partner violence] in Kenya that the violence within relationships is usually normalized, condoned and seen as [a] private matter. Within the Kenyan cultural context, [intimate partner violence] is a common, normal and timeless tradition. It is seen as unchangeable and a normal part of the local culture”.[footnoteRef:18]  [18:  State v. Truphena Ndonga Aswani, [2021] Criminal Case E011 of 2020 (High Court of Kenya), at 6, citing (Hatcher et al., 2013; Gillum et al., 2018).] 

20. The CEDAW Committee has previously explained that GBV is a “social rather than an individual problem” that requires State action at national, regional, and local levels.[footnoteRef:19] When the State fails to protect women from harm and incidences of gendered violence occur, the international human rights law principle of due diligence requires States to take affirmative measures to respond to the harm.[footnoteRef:20] This corrective action can take many forms, including training for legal professionals on recognising and addressing GBV and sentencing relief in cases in which GBV has played a role in bringing women defendants into conflict with the law.  [19:  CEDAW GR 35, ¶ 9. See also U.N. Women, A Framework to Underpin Action to Prevent Violence Against Women, 30 (2015).]  [20:  CEDAW, GR 35, ¶ 24(2)(b); U.N. ECOSOC, Report of the Special Rapporteur on Violence Against Women, its Causes and Consequences, U.N. Doc E/CN.4/2006/61, ¶¶ 19–29 (2006); CEDAW, Concluding Observations: United Republic of Tanzania, U.N. Doc CEDAW/C/TZA/CO/7-8, ¶ 22 (2016).] 

Legal representation and training
21. ICJ Kenya reports that defense lawyers often do not present GBV as a mitigating factor or fail to accurately present the severity of their clients’ experiences,[footnoteRef:21] even though the resulting trauma strongly influences the woman’s mental health, therefore potentially contributing to the circumstances of the offense committed.[footnoteRef:22] Indeed, Reprieve currently works with several women who have suffered significant verbal, physical and sexual abuse at the hands of former partners and other members of their community, with such abuse often extending over prolonged periods of time. In one particularly harrowing case, a client was subjected to nearly a decade of abuse by different men from her community, including being abducted and subjected to multiple rapes. In another, a client was subjected to verbal and financial abuse by her husband and appears to have voiced suicidal thoughts. Each of these clients was convicted of murder and sentenced to death without any arguments being raised regarding the abuse that they had suffered, the mental health consequences and the possible connection to the crimes that these women are alleged to have committed.   [21:  International Section of Jurists Kenyan Section, Ensure Fairness During Trial of GBV Victims Accused of Murder, 11 October, available at: https://icj-kenya.org/news/ensure-fairness-during-trial-of-gbv-victims-accused-of-murder/.]  [22:  R. v. Lavallee, [1990] 1 SCR 852, available at https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/599/index.do. ] 

22. At the same time, prosecutors use gender stereotypes to discredit women’s accounts of the GBV they experienced.[footnoteRef:23] The ICJ has noted, for example, that “prosecutors grasp every opportunity to rely on gendered tropes to discredit women’s accounts of violence such as childhood sexual abuse, rape, and intimate partner violence”.[footnoteRef:24] [23:  International Section of Jurists Kenyan Section, Ensure Fairness During Trial of GBV Victims Accused of Murder, 11 October, available at: https://icj-kenya.org/news/ensure-fairness-during-trial-of-gbv-victims-accused-ofmurder/.]  [24:  Ensure Fairness During Trial of GBV Victims Accused of Murder, accessed 12 March 2024, available here.] 

23. In addition to the trauma of GBV, many of Reprieve’s clients were experiencing severe poverty at the time of the alleged crimes. ICJ Kenya emphasizes that “[t]he establishment of public defender programs is essential to guarantee access to legal representation for indigent defendants, especially women who find themselves in dire circumstances facing the death penalty.”[footnoteRef:25] ICJ Kenya recognizes the importance of “[g]ender-sensitive legal training [to] challeng[e] stereotypes and biases within the legal system,” so as to “actively work[] to eliminate victim-blaming and ensure that women are treated with the respect and dignity they deserve” and to “empower[] legal professionals to navigate these complex cases with empathy and fairness, recognizing these women’s unique challenges.”[footnoteRef:26]   [25:  International Commission of Jurists—Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 33, available at https://icjkenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/ (last visited Sept. 22, 2024).]  [26:  International Commission of Jurists—Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 34, available at https://icjkenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/ (last visited Sept. 22, 2024).] 

Mitigation and sentencing 
24. Experiencing GBV has vast mental health consequences for abuse survivors that affect their decision-making and reasoning capacities. Women’s experiences of GBV and the attendant mental health consequences are therefore highly relevant to sentencing in capital and other criminal justice cases. 
25. However, in 2024 ICJ Kenya published a report recognizing that “[a] substantial portion of women currently on death row in Kenya have been convicted within the context of [GBV]. Despite the gathering and presenting evidence in Court during trial, courts often do not consistently consider these factors as mitigating circumstances during sentencing.”[footnoteRef:27] [27:  International Commission of Jurists—Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 13, available at https://icjkenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/ (last visited Sept. 22, 2024).] 

26. Similarly, a report from the Cornell Center on the Death Penalty Worldwide found that at an institutional level the “issue of gender-based violence and trauma is not routinely considered by the courts even when lawyers gather such evidence during the hearing”.[footnoteRef:28] For example, ICJ Kenya highlights the experience of a woman who was sentenced to death for killing her husband who had sexually assaulted her because she refused to have sex with him. The woman remained silent for more than 15 years, never revealing any information about the context of self-defense in the crime she had committed. Her testimony reveals a perception among some victims that speaking out about GBV could be prejudicial to their case as “when a woman commits a crime like this, you are called a liar. If I had spoken out, it would have backfired, so I stayed silent”.[footnoteRef:29]  [28:  Reflecting on the links between the death penalty and gender-based violence, accessed 3 October 2023, available here.]  [29:  Ensure Fairness During Trial of GBV Victims Accused of Murder, accessed 12 March 2024, available here.] 

27. There has been some recent progress in this regard, particularly with the landmark 2021 ruling in State v. Truphena Ndonga Aswani (Truphena), which directed judges to consider the importance of mitigating factors prior to sentencing, including factors related to GBV.[footnoteRef:30] According to ICJ Kenya, the Truphena case marks “some progress in recognizing [GBV] as a relevant factor in mitigating sentences.”[footnoteRef:31] The Court’s reasoning in Truphena can lead to “a formula of sorts . . . to be applied to similar instances.”[footnoteRef:32] Indeed, paragraph 23.8 of the Sentencing Policy Guidelines lists mitigating circumstances that may warrant a more lenient sentence, and among those circumstances is the “commission of a crime in response to [GBV].”[footnoteRef:33] Nonetheless, gender biases have a “pervasive influence” in the implementation of the death penalty, and even though “most women sentenced to death are victims of sexual and [GBV],” that history often “does not become a sufficient mitigating factor during sentencing.”[footnoteRef:34] [30:  State v Truphena Ndonga Aswani [2021] eKLR; The Judiciary of the Republic of Kenya, A Blueprint for Social Transformation through Access to Justice 2023-2033: A People-Centred Justice Approach (2023), at 18. Also available online at: https://judiciary.go.ke/wp-content/uploads/2023/11/STAJ-Blueprint-1.pdf; see also International Commission of Jurists Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 18. Also available online at: https://icjkenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/.]  [31:  International Commission of Jurists—Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 13, available at https://icjkenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/ (last visited Sept. 22, 2024)]  [32:  International Commission of Jurists—Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 32, available at https://icjkenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/ (last visited Sept. 22, 2024).]  [33:  International Commission of Jurists—Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 40, available at https://icjkenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/ (last visited Sept. 22, 2024).]  [34:  International Commission of Jurists—Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 16, available at https://icjkenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/ (last visited Sept. 22, 2024).] 

The need for additional Gender Justice Courts
28. In its third cycle Universal Periodic Review (UPR), Kenya accepted four recommendations to address discrimination against women, including directives to create specialized courts for GBV cases and to ensure overarching justice, protection, support, and remedies for survivors.[footnoteRef:35] Since 2020, Kenya has established twelve Gender Justice Courts that use trauma-informed practices.[footnoteRef:36]  [35:  Human Rights Council, Report of the Working Group on the Universal Periodic Review: Kenya (20 Mar. 2020), U.N. Doc. A/HRC/44/9, ¶ 142.64 Amend discriminatory laws against women and eliminate harmful practices and gender-based violence against women and girls (India); ¶ 142.130 Set up specialized courts that enable the speeding up and the effective treatment of gender-based violence cases (Spain); ¶ 142.236 Take proactive and comprehensive measures to address gender-based violence, including by providing victims with access to remedies (Malaysia); ¶ 142.242 Take measures to guarantee effective access for the women victims of gender-based violence to justice, protection and support (Vanuatu).]  [36:  The Judiciary of the Republic of Kenya, A Blueprint for Social Transformation through Access to Justice 2023- 2033: A People-Centred Justice Approach (2023), at 18. Also available online at: https://judiciary.go.ke/wpcontent/uploads/2023/11/STAJ-Blueprint-1.pdf.] 

29. While this is a welcome development, the high rates of sexual and GBV in Kenya mean that there is a pressing need to fast-track the expansion of Gender Justice Courts.[footnoteRef:37] As ICJ Kenya notes, “[i]n many cases of women who were sentenced to death, there was a lack of adequate protection against [GBV] and other forms of discrimination before the crime was committed.”[footnoteRef:38] Going forward, Kenya must ensure that all Kenyans have access to Gender Justice Courts.  [37:  International Commission of Jurists Kenyan Section, Kenya Must Scale Up Establishment of SGBV Courts (2024). Also available online at: https://icj-kenya.org/news/kenya-must-scale-up-establishment-of-sgbv-courts/.]  [38:  International Commission of Jurists—Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 47, available at https://icjkenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/ (last visited Sept. 22, 2024).] 

The need to combat stigma in relation to women defendants
30. In addition to the obligations under Articles 2 and 15, Article 5 of CEDAW provides that: “States Parties shall take all appropriate measures… To modify the social and cultural patterns of conduct of men and women, with a view to achieving the elimination of prejudices and customary and all other practices which are based on … stereotyped roles…”. However, Kenya’s Report fails to identify any steps being taken to address public stigma and gender stereotyping of women defendants involved in capital cases. 
31. When working with women who have been sentenced to death in Kenya, Reprieve has found that women may suffer stigma when their alleged crimes are seen as transgressing stereotypical gender roles. In one such case, a client was harassed by the police and shunned by her fellow inmates due to the alleged nature of her offense.
32. Sensationalized media attention targeting women in conflict with the law can result in further stigma and isolation, particularly for women under sentence of death.[footnoteRef:39] This coverage can contribute to “anxiety, depression, and a diminished sense of self-worth,” all of which can “dramatically imped[e] their ability to cope with the challenges of incarceration and legal proceedings.”[footnoteRef:40] The ICJ Kenya report confirms that family members of women under sentence of death “are also stigmatized by society.”[footnoteRef:41]  [39:  International Commission of Jurists—Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 26, available at https://icjkenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/ (last visited Sept. 22, 2024)]  [40:  International Commission of Jurists—Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 27, available at https://icjkenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/ (last visited Sept. 22, 2024).]  [41:  International Commission of Jurists—Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 26, available at https://icjkenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/ (last visited Sept. 22, 2024).] 

33. ICJ Kenya explains the role of the media in reinforcing and replicating gender stereotypes, observing that “when women commit crimes, particularly violent crimes, the media depicts them as ‘doubly deviant’ because they have both broken the law as well as violated cultural expectations of femininity. To reconcile the conventional perception of a woman as non-violent and the commission of a capital offence by a woman, the media patholog[izes] the woman.”[footnoteRef:42] [42:  International Commission of Jurists—Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 23, available at https://icjkenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/ (last visited Sept. 22, 2024)] 

34. The ICJ Kenya report further notes that in cases receiving a large amount of media attention, there is a likelihood that the media will sway public opinion and consequentially influence legal proceedings. Scholars have further remarked that when a case receives mass media coverage, there is a tendency of judges to sentence more “punitively thus undermining the principles of fair and impartial justice.”[footnoteRef:43] Moreover, women sentenced to death who are subsequently exonerated or whose sentences are commuted can experience severe stigma upon release, and public perceptions can “create barriers to employment, housing, and community acceptance,” making “it a challenge for these women to rebuild their lives post-release.”[footnoteRef:44]  [43:  International Commission of Jurists—Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 26, available at https://icjkenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/ (last visited Sept. 22, 2024).]  [44:  International Commission of Jurists—Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 27, available at https://icjkenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/ (last visited Sept. 22, 2024).] 

35. The ICJ Kenya report references high-profile cases in which the Kenyan media, and subsequently prosecutors, demonized women to build up public support for their death sentences.[footnoteRef:45] “[S]entencing women to death who transgress traditional notions of femininity serves to reinforce gender norms as well as legitimize their capital punishment.”[footnoteRef:46] Research by the Cornell Center on the Death Penalty Worldwide shows that women are more likely to receive a death sentence when the adjudicating authority perceives that they are violating entrenched gender norms, being cast as the “female fatale” or the “witch.” Women are often put on trial not only for acts they performed but also for allegedly being “a bad wife, a bad mother, and a bad woman.”[footnoteRef:47]  [45:  International Commission of Jurists—Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 24, available at https://icjkenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/ (last visited Sept. 22, 2024).]  [46:  International Commission of Jurists—Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 26, available at https://icjkenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/ (last visited Sept. 22, 2024).]  [47:  Cornell Center on the Death Penalty Worldwide, Judged for More Than Her Crime: A Global Overview of Women Facing the Death Penalty, Sept. 2018, at 4, available at: https://www.deathpenaltyworldwide.org/wpcontent/uploads/2019/12/Judged-More-Than-Her-Crime.pdf.] 

Conditions for women in prisons
36. Kenya’s Report is silent on the issue of women in prisons, including women in detention for capital cases. It therefore fails to address the need to:
a. Provide safeguards for women who are incarcerated (such as the provision of female prison officers, pursuant to Article 3 of CEDAW and rule 81 of the Nelson Mandela Rules); and
b. Combat discrimination against such women, including through the provision of reproductive healthcare and menstrual products (pursuant to Article 12 of CEDAW and the Bangkok Rules). 
37. As of December 2023, the overall prison population in Kenya was estimated at 60,000 people, exceeding the intended capacity of 34,000 people.[footnoteRef:48] This overcrowding has contributed to disease outbreaks such as tuberculosis,[footnoteRef:49] while human rights organizations also report food and water shortages, inhumane sanitary conditions and lack of medical care.[footnoteRef:50] In 2022, the Death Penalty Project reported that 67% of people under sentence of death said that their health had suffered since they had been incarcerated;[footnoteRef:51] 35% said that they did not have nourishing food in prison; and 31% said they did not have access to medical care.[footnoteRef:52] [48:  Confidential 2023 source on file with The Advocates for Human Rights.]  [49:  Confidential 2023 source on file with The Advocates for Human Rights.]  [50:  Confidential 2023 source on file with The Advocates for Human Rights.]  [51:  The Death Penalty Project, Living With a Death Sentence in Kenya: Prisoners’ Experiences of Crime, Punishment and Death Row (2022), at 54. Also available online at: https://deathpenaltyproject.org/knowledge/living-with-a-death-sentence-in-kenya-2022.]  [52:  The Death Penalty Project, Living With a Death Sentence in Kenya: Prisoners’ Experiences of Crime, Punishment and Death Row (2022), at 56. Also available online at: https://deathpenaltyproject.org/knowledge/living-with-adeath-sentence-in-kenya-2022] 

38. Set against this broader background, women prisoners detained on capital charges continue to experience discrimination in terms of treatment and prison conditions. For example, Reprieve has worked with women who have suffered harassment and emotional abuse at and after arrest. In some cases, women who have small children with them at the time of detention have not been provided with the necessary baby supplies. ICJ Kenya reports that women on death row are often isolated from other people in detention “and many families abandon them, leaving them feeling rejected by both the system and their loved ones.”[footnoteRef:53] The ICJ explains that for women “on death row who are mothers, the experience is particularly challenging. These women often battle with psychological and emotional distress, fearing for their children’s well-being and the uncertainty of their future. The strain of facing death row intensifies the mental health challenges they experience, impacting their ability to cope and be present, even within the constraints of a correctional facility.”[footnoteRef:54] This issue is particularly pressing because Reprieve has found that women who had been sentenced to life imprisonment for capital offences were likely to have children when they went into prison.[footnoteRef:55]  [53:  International Commission of Jurists—Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 11, available at https://icj-kenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/ (last visited Sept. 22, 2024).]  [54:  International Commission of Jurists—Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 12, available at https://icj-kenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/ (last visited Sept. 22, 2024).]  [55:  Interviews with incarcerated women conducted by Reprieve in May 2021 (the “Reprieve Survey”).] 

39. Such discrimination also extends to the children of women under sentence of death: “[a]ccessing a parent on death row is challenging, involving intensive security procedures and limited or no physical contact. Visits may require travelling long distances and contact options like phone calls may be restricted or forbidden.”[footnoteRef:56]  [56:  International Commission of Jurists—Kenyan Section, Women and the Death Penalty in Kenya: Essays on the Gendered Perspective of the Death Penalty (2024), at 12, available at https://icj-kenya.org/news/sdm_downloads/women-and-the-death-penalty-in-kenya/ (last visited Sept. 22, 2024).] 

Conclusion: recommendations
40. For the reasons outlined above, we respectfully recommend that the Committee includes the following in its List of Issues:

a. In light of its first ever vote in favor of the UN General Assembly moratorium resolution in December 2025, showing the State party's commitment to the abolition of the death penalty, what steps, if any, has the State Party taken to abolish the death penalty or to limit its scope to align with international human rights standards? Has the State Party taken any actions to ratify the Second Optional Protocol to the International Covenant on Civil and Political Rights?
b. Please provide information about all women sentenced to death or under sentence of death during the reporting period, disaggregated by age, nationality, racial or ethnic group, age of any dependent children, relationship to any victim or co-defendant, crime of conviction, court of conviction, dates of arrest and conviction, current location, and status of any appeals or requests for mercy.
c. Please explain what steps the State party is taking to provide fair trial and due process safeguards in capital cases involving women defendants, including:
i. Training and educating capital defense counsel representing women regarding gender-specific defenses and mitigation in capital trials, encompassing trauma, gender-based violence, economic pressures, and family caretaking responsibilities.
ii. Codifying gender-specific defenses and mitigation in capital cases, encompassing women’s experiences of trauma, poverty, and gender-based violence (GBV). 
iii. Training prosecutors, judges and other judicial officers presiding over criminal proceedings, particularly in capital cases, to educate them about the importance of considering gender-specific defences and gender-specific mitigation in capital trials, including trauma, GBV, coercive control, economic pressures, and caretaking responsibilities. 
d. Please explain whether the State party is taking steps to expand Gender Justice Courts to ensure at least one such court exists in every county. 
e. Please explain what steps the State party is taking to ensure that all prison authorities adopt gender-sensitive policies in relation to women’s detention, based on the Bangkok Rules and the Nelson Mandela Rules, ensuring women’s safety and security pretrial, during admission to any detention facility, and while incarcerated, including by expanding the employment of female staff in detention facilities for women. 
f. Please explain what steps the State party is taking to combat stigma and sensitize the media regarding coverage of capital cases, particularly when women are in conflict with the law.
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