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This report is submitted to the Committee of Economic, Social and Cultural Right in line with the schedule of periodic reports of the Government of Indonesia (GoI) to the Committee. The GoI itself has submitted its second periodic report to the committee, which was received by the Committee on July 30, 2021.
The report is prepared and submitted by Sedane Labour Resource Centre/Lembaga Informasi Perburuhan Sedane (LIPS), a non-governmental organization in labor studies based in Bogor, West Java, established in 1991. LIPS works to strengthen the labor movement by documenting knowledge through participatory research and developing methods of popular education in labor groups and unions through 5 main activities: documentation and information, educational training and workshops, popular research to support labour unions, publications, and provision of a library on labour related issues. In preparing this report, LIPS worked closely with Asia Floor Wage Alliance (AFWA) Indonesia and several human rights researchers and activists.
Since the report is prepared based on LIPS’ research, advocacy and expertise, the focus of this report is on labor rights and employment relations in the formal sector in Indonesia. Therefore, the report does not discuss other sectors such as migrant workers and domestic workers. We recognize the importance of labor rights issues in those sectors, but we decide to focus on the issues that we have been working on, and welcome other organizations who have expertise and knowledge on these sectors to prepare and submit their reports.
The report also focuses only on the Job Creation Law, or popularly known as Omnibus Law, because the law has significantly changed employment relations in Indonesia, and the impacts have been profoundly felt by workers and their families. The report will inevitably confront some claims made by the GoI in its second periodic report to the Committee.

BACKGROUND
1. On November 5th, 2020 the Government of Indonesia (GoI) and the House of Representatives (the House) passed an omnibus law called Law No.11 0f 2020 on Job Creation. Out of 9 political factions in the House, 6 of them accepted the bill, 1 accepted with notes, and 2 –from the opposition parties, Democrat and Justice and Prosperous Parties—rejected. The Law contains 11 clusters, including a cluster of employment which would amend not only various provisions in the Employment Law, but also Social Security Law and Migrant Workers Protection Law. According to the GoI, the Law was essential to enlarge domestic employment, accelerate development of Micro, Small, and Medium Enterprises (MSME), and eradicate corruption through simplifying and electronically integrating the permit system.
 
2. The House passed the bill even though it received criticism from workers and the general public regarding the process of drafting the bill, the content of the bill and the timing to pass the bill. Big mobilization had taken place across Indonesia from August 2019 and peaked in October 2020 protesting the House to stop the discussion of the bill. The reaction of the GoI against these peaceful assembly and protests was very horrible with excessive use of force by the police to labor activists, human rights defenders and students, including intimidation, use of violence, and unlawful arrest and detention. Even more worrying: in some of those cases the police also arrested lawyers who were carrying out their duty as reported by Indonesian Legal Aid Institute (YLBHI). This fact contradicts the claim made by the GoI in its report to the Committee about the freedom of expression and strikes (Para 118 & 119).

3. To implement the law, the GoI drafted 45 government regulations and 4 presidential regulations, which were scheduled to be enacted by February 2021. All of the regulations were finally enacted on February 17, 2021. Regarding the employment cluster, the government enacted 4 implementing regulations, namely: 
a) Government Regulation 34/2021 on Foreign Workers
b) Government Regulation 35/2021 on Specified Time Work Agreement, Outsourcing, Working Hour and Rest, and Termination of Work 
c) Government Regulation 36/2021 on Wages 
d) Government Regulation 37/2021 on Job Loss Security. 

4. The law itself was ruled as conditionally unconstitutional by the Constitutional Court on November 25, 2021. However, the court ruling did not automatically revoke the law because it was said ‘conditionally’. The Court ordered the lawmakers to amend the law –with regard to the drafting procedures–within 2 years otherwise the law would be permanently repealed. In the meantime, the Law itself remains valid but the GoI is not allowed to enact new implementing regulations of the law and must suspend all policies of the law that are strategic and have widespread impact. The Court itself did not identify which policies were considered strategic and have widespread impact, or explained the criteria of such policies. Therefore, in effect, the Law and all of the implementing regulations, including the provisions in the employment cluster, are still implemented. In deliberation of its decision the Constitutional Court only looked at the procedural flaws in the making of the Law, but they did not mention any legal analysis that pointed out the lack of compliance of Indonesia’s international human rights obligation, in particular with the provisions under the ICESCR in developing the articles in the draft law.  

VIOLATIONS OF THE JOB CREATION LAW TO INTERNATIONAL LABOUR STANDARDS

Lack of Participation and Public Consultation
5. From the point of view of international labor standards, meaningful participation of representative organizations of workers and employers in labor affairs is essential. Collective bargaining, tripartite consultation, or social dialogue should be at the heart of any legislation or policy making process (General Comment 18 Para. 39 & 42). Therefore, the lack of it means a serious violation of international labor standards. Both the GoI and the House claimed that they had involved unions in the drafting of the Job Creation Law. The GoI indeed formed a tripartite forum facilitated by the Ministry of Manpower to discuss the draft of the employment cluster. However, 2 unions resigned when the forum just started and the other unions who participated in the forum complained because none of their inputs were accommodated. According to them, the forum was organized only to create an image of participation. The House also claimed that the bill was discussed intensively, up to 64 meetings including during the recess period. However, the involvement of unions, if any, were very limited. The fact was that the drafting process of the employment cluster of the law, as well as the implementing regulations, substantially lacked meaningful public participation or consultation of unions. This fact was also highlighted by the Constitutional Court and became one of the reasons for the Court to rule the law as conditionally unconstitutional. Inevitably, such lack of participation has implications on the other issues discussed below.

Unjustified Retrogressive Measure 
6. Progressive realization is a central aspect in the ICESCR, including with regard to the right to work and right at work. In Indonesia, after the political reform in 1998, labor reform was introduced by the GoI and has brought various improvements in labor rights, especially related to freedom of association, collective bargaining, tripartite consultation, wage policy, limitation of using contract workers and outsourcing, and termination and compensation. However, these progresses are threatened to change for the worse with the enactment of the Job Creation Law. Instead of making a further progressive realization, the employment cluster downgraded several provisions in the Employment Law. This means that the GoI has deliberately taken a retrogressive measure with regard to Article 7 of the ICESCR. Such measures are also not taken in response to economic crises, or are temporary and necessary in nature, as stated in General Comment 23 Para. 52. Therefore, the law violates Article 2 of ICESCR regarding progressive realization.

7. Besides 4 issues that will be discussed in more detail below, the other provisions being downgraded are: 
· Reduction of severance pay for permanent workers
· Reduction of compensation in premature termination for contract workers 
· Elimination of sectoral minimum wage
· Elimination of mandatory 2-months sabbatical leave for workers who have worked for 6 years in a company.

Violations of Labor Standards Regarding Minimum Wage
a. Weakening the Process of Consultations and Negotiations with Unions and Employers.

8. As mandated in the international labor standards (ILO C 131 Art. 2 & 4; General Comment 23 Para. 20 & 65C; General Comment 18 Para 39), direct participation of workers and employers’ representatives was essential in the practice of minimum wage fixing in Indonesia before the enactment of Job Creation Law. The process of consultations and negotiations was realized in the national and regional wage councils. Nevertheless, the Job Creation Law change the role of minimum wage councils from “to provide suggestions, considerations, and formulate a wage policy that will be determined by the government…” in the Employment Law, to “to provide advice and considerations to the central and regional government in the formulation of wage policy…” in Job Creation Law. Since the central and regional governments use aggregate economic data in determining minimum wages, then the advice and considerations tend to be meaningless and only symbolic.

9. Recent cases of minimum wage fixing for 2022 illustrate how consultations and negotiations in the minimum wage fixing are now substantially weakened or only symbolically. In Riau Province for example, recommendations of minimum wage increase from the district level wage councils were annulled by the provincial government on the basis of economic growth data, as mandated by the Job Creation Law. The wage council in Pekan Baru City recommended an increase 2,39% but the Governor approved an increase of 1,72%; The wage council in Pelalawan District recommended an increase 2% but the Governor approved an increase of 0,94%; The wage council in Rokan Hulu district recommended an increase 1,73% but the Governor approved an increase of 0,88%; and the wage council in Siak district recommended an increase 1,96% but the Governor approved an increase of 1,07%. 

b. Erasing Decent Standards of Living in Determining Minimum Wage

10. International labor standards always give emphasis on the calculation of the needs of workers and their family as the basis in determining minimum wage (ILO C 131 Art. 3; General Comment 23 Para. 18, 19 & 22). The calculation will provide a valid ground to protect and promote decent living for the workers and their families. In the previous law and policies, which were the Employment Law and Government Regulation 78 of 2015 on Wages, that calculation was essential and negotiated periodically in the minimum wage councils. Decent Standards of Living, as it was called, was the main reference for minimum wage fixing. Yet, in the Job Creation Law it is now eliminated. According to law, minimum wage is to be formulated based on economic and employment conditions provided by authorized institutions in the field of statistics. The economic and employment conditions are composed of economic growth, inflation, purchasing power parity, labor absorption rate, and wage median. While such aggregate economic and employment data is important as a source of calculating minimum wage, they cannot substitute for the calculation of Decent Standards of Living as this calculation reflects more accurately the needs of workers and their families.


c. Excluding Workers in MSME from Minimum Wage Provisions Without Justifications

11. While exclusion of certain groups of workers from minimum wage is possible, such a decision must be made in agreement or after full consultations with representative organizations of employers and workers (ILO C 131 Art.1(2)). This is not the case with Job Creation Law. As described above, from the beginning the drafting process deliberately avoided consultation and participation. For workers in the MSME, the law hands over the decision on wage determination to an agreement between the employers and the workers, but with a requirement that the wages are not lower than 50% of the average level of public consumption at the provincial level, and the value is not lower than 25% of the poverty line at the provincial level. This means that the law allows workers in the MSME, whose number in 2018 according to the Central Statistical Bureau was 117 million or 97% of the workforce, to be paid less than the minimum wage for the rest of their life.

Violations of Labor Standards Regarding Working Hours and Overtime
12. The Job Creation Law increases the limit of overtime. Previously, in the Employment Law the limit was 3 hours per day and 14 hours per week, but now in the Job Creation Law the limit is 4 hours per day and 18 hours per week, excluding overtime on weekly rest days and official holidays. With such extension, workers could work 58 days per week (40 working hours per week + 18 hours over time), or even more if they are asked to work during weekly rest days or holidays. This new provision on overtime clearly violates the limit of working hours in the labor standards. At the same time, the new provision potentially violates the right to 24 hours of weekly rest. It is very ironic because instead of reducing, the law actually increases working hours. Many studies have shown that long working hours have a severe impact on the well-being of workers. Even according to official data, in Indonesia itself the number of work accidents which are partly caused by long working hours increases significantly; in 2019 the number was 114,000 cases while in 2020 was 177,000 cases (Liputan 6, January 12, 2021).


Violations of Labor Standards Regarding Termination of Employment
13. Job Creation removes the opportunity of workers to defend themselves prior to or at a time of termination (ILO C158 Art.7). In the Employment Law, if an employer intends to dismiss a worker, the intention must be discussed and agreed beforehand by the worker or the union representing him/her. If no agreement is reached, the employer must request for a determination from the dispute settlement institution, who will check whether the dismissal is based on a valid reason or not. Termination can only be done if the court determination is given. In Job Creation Law, the opportunity of the worker to defend himself or herself before termination is removed. Consequently, employers can dismiss their workers unilaterally and notify in written the workers at least 14 working days before the termination is effective. This is in the opposite to the claim made by the GoI in the report to the Committee that says the GoI prohibits employers from terminating their workers unilaterally, and promotes mutual agreement (Para. 83).

14. Another consequence of this new procedure is that the requirement for obtaining court determination from the Industrial Relations Court is not needed anymore. The implication is that the burden of proving the existence of valid reason for the termination shall rest on the dismissed worker rather than on the employer as before. For dismissed workers, following such a long and expensive judicial process is definitely not easy. Therefore, this new provision will trigger massive unlawful dismissal in the future, and put workers in a highly vulnerable position.

15. In addition to that, in Government Regulation 35/2021 on Specified Time Work Agreement, Outsourcing, Working Hour and Rest, and Termination of Work, which is one of the implementing regulations of Job Creation Law, employers can dismiss workers due to efficiency measures for preventing loss (Art. 43:2). The phrase ‘preventing loss’ creates serious job insecurity because workers can be dismissed anytime in the name of preventing loss, without the employers having to prove whether the company is really loss or not.

Violations of Labor Standards Regarding Outsourcing
16. In the Employment Law, the use of outsourced workers is limited to only 5 non-core businesses. Thus, it was illegal to recruit outsourced workers in main activities or any activities related directly to the production process. The aim of this provision is to protect job security of workers as well as other rights such as freedom of association, collective bargaining, decent living wage and other benefits. However, in the Job Creation Law the restriction is removed. Outsourcing can be applied to any position in a company, whether it is core business or non-core business. Therefore, the use of outsourced workers is fully expanded. This provision violates international labor standards because it deliberately ignores the consultation process. As regulated in the ILO C 181, the government must conduct consultation with representative organizations of employers and workers in defining types of jobs that can and cannot use outsourced workers. Such consultation, as well as the law drafting as a whole, was obviously absent. No unions were informed or involved by the GoI and the House when drafting this provision. In fact, protests from the unions on this provision since it was introduced have been completely ignored by them.

17. In addition to that, the expansion of the use of outsourcing will likely to deteriorate further working conditions. Even under the Employment Law where outsourcing was limited to only 5 non-core businesses, many companies could illegally recruit outsourced workers to core business positions in huge numbers. In most cases, the outsourced workers were paid less than the minimum wage, forced to work overtime, and not eligible for many benefits. Moreover, they were discouraged to join unions or bargain collectively because they were afraid that their contract would not be renewed or replaced by other outsourced workers. Therefore, with the expansion of outsourcing, more and more workers will not be able to enjoy just and favorable conditions of work. This is in contradiction with the ICESCR Art. 6 which states that specific measures to increase the flexibility of labor markets must not render work less stable or reduce the social protection of the worker (General Comment 18 Para. 25).

RECOMMENDATIONS
Concerning the violations above, we recommend the Committee on Economic, Social and Cultural Rights (CESCR) to:

18. Raise the questions as to why the GoI and the House of Representatives did not include any recommendations from the first review by the Committee during the legislation process of the Job Creation Law or from any provisions in the Covenant to ensure the promotion, protection and fulfillment of the economic, social and cultural rights for any affected people, including the workers;

19. Ask the GoI and the House of Representatives to invite as many as possible representatives from the trade union or other civil society organizations in the amendment process of the Job Creation Law as mandated by the Constitutional Court in genuine and meaningful consultations;

20. Ask the GoI and the House of Representatives to maintain the conditions of work that had been in place before the enactment of Job Creation Law, in particular related to issues of minimum wage fixing, overtime, termination of employment, outsourcing, severance pay and compensations;

21. Ask the GoI and the House of Representatives to earnestly restore the role of collective bargaining in minimum wage fixing and in dismissal procedures, as collective bargaining constitutes part of the fundamental labor standards;

22. Encourage the GoI to develop benchmarks that are based on human rights standards to measure progress in the protection and fulfillment of the right to work and the right to the enjoyment of just and favorable conditions of work. Such benchmarks will be the guidance for labor reform in Indonesia from time to time.

CLOSING REMARKS
23. This report demonstrates that Job Creation Law, far from improving labor conditions in Indonesia as claimed in the GoI report (Para 81), has deteriorated labor rights in Indonesia. Wages –which remain the most important means of survival for Indonesian workers–are kept low, collective bargaining in minimum wage fixing is significantly weakened, workers in the MSME are excluded from minimum wage, the limit of overtime is increased, the procedures of termination that protect workers from unlawful dismissal are removed, and the use of outsourcing is expanded. The law is clearly a retrogressive measure rather than a progressive realization.

24. We therefore ask the Committee to really pay attention to the employment cluster of Job Creation Law when responding to the GoI’s second periodic report. Especially because the new provisions are still implemented, due to the ambiguity of the Constitutional Court’s rule, and the GoI until now persistently maintains the law.
***
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