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Introduction
[bookmark: _Toc162769290][bookmark: _Toc207761831][bookmark: _Toc209578267][bookmark: _Toc209941767]This submission is made by the Australian Human Rights Commission (Commission). The Commission is an ‘A status’ national human rights institution, operating in conformity with the Paris Principles.[endnoteRef:2] The submission is based on work that has been undertaken by the Commission in accordance with our mandate and functions. [2:  ‘Principles Relating to the Status and Functions of National Institutions for the Promotion and Protection of Human Rights’ in General Assembly Resolution 48/134, 1993.] 

Framework
[bookmark: _Toc49332448]Ratification of the Optional Protocol to the ICESCR 
Australia has not ratified the Optional Protocol to the ICESCR (OP-ICESCR) which leaves a significant gap in protection and accountability for economic, social and cultural (ESC) rights.[endnoteRef:3] [3:  Human Rights Council, Report of the Working Group on the Universal Periodic Review: Australia, 47th sess, UN Doc A/HRC/47/8 (24 March 2021), Recommendations 146.23 – 146.30] 

Constitutional and legislative framework 
Australia has a limited legal framework for implementing its human rights obligations and providing remedies. In its 2017 Concluding Observations the Committee recommended that Australia incorporate ICESCR into its domestic law.[endnoteRef:4] [4:  United Nations Committee on Economic, Social and Cultural Rights, Concluding observations on fifth periodic report on Australia, 61st sess, UN Doc E/C.12/Aus/CO/5 (11 July 2017), [6]. ] 

The Commission has recently released a report recommending reforms to federal discrimination laws as part of its ‘Free & Equal’ project.[endnoteRef:5] These recommendations would ensure more robust, effective protection against discrimination for ESC rights. The Commission will shortly outline a model for a federal human rights act and accompanying reforms as part of the Free & Equal Project, including consideration of effective domestic legal protection of ESC rights.  [5:  Australian Human Rights Commission, Free & Equal: a reform agenda for federal discrimination laws (Position Paper, December 2021) <https://humanrights.gov.au/our-work/rights-and-freedoms/publications/free-and-equal-reform-agenda-federal-discrimination-laws>. The Commission has identified reforms for discrimination laws focused on building a preventative culture; modernising the regulatory framework; enhancing access to justice; and improving the practical operation of these laws.] 

The Parliamentary Joint Committee on Human Rights (PJCHR), analyses bills and legislative instruments before the federal Parliament for compliance with human rights, including the ICESCR. The Commission is concerned about the quality of ‘Statements of Compatibility with Human Rights’ that accompany bills, and limited consideration of the views of the PJCHR prior to the passage of legislation.[endnoteRef:6] There is limited human rights education and training for public officials to assist in the preparation of these Statements of Compatibility. The processes of the PJCHR stand in isolation as compared with other jurisdictions that incorporate the obligations in the ICESCR into domestic law via a national human rights act or charter of rights.  [6:  The Human Rights (Parliamentary Scrutiny) Act 2011 (Cth) establishes the Parliamentary Joint Committee on Human Rights and requires the preparation of Statements of Compatibility with Human Rights with all bills and most legislative instruments introduced to Parliament for consideration. The Act defines human rights as the rights and freedoms recognised or declared by the International Convention on the Elimination of all Forms of Racial Discrimination; International Covenant on Civil and Political Rights; Convention on the Elimination of All Forms of Discrimination Against Women; Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment; Convention on the Rights of the Child and the Convention on the Rights of Persons with Disabilities. See further: Parliament of Australia, Parliamentary Joint Committee on Human Rights, <http://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights>.] 

National Human Rights Institution 
The Commission has a statutory power to promote and protect human rights under the Australian Human Rights Commission Act 1986 (Cth) (AHRC Act). Human rights are defined as the international instruments scheduled to the Act. While the Commission considers it is able to consider ESC rights issues due to the scheduling of other international treaties to the AHRC Act, or through the operation of federal discrimination laws, the Commission’s legislation does not explicitly include the ICESCR within the definition of ‘human rights’.[endnoteRef:7] The Committee previously recommended that Australia include ICESCR in the Commission’s mandate and ensure that the Commission has sufficient resources to discharge its role effectively.  [7: There are two exceptions to this: the Aboriginal and Torres Strait Islander Social Justice Commissioner is required to have regard to ICESCR when exercising their functions set out in section 46C of the Australian Human Rights Commission Act 1986 (Cth); the Children’s Commissioner is specifically required to have regard to the ICESCR and the Convention on the Rights of the Child, other human rights treaties and declarations, and other human rights instruments the Commissioner considers relevant, when exercising their functions as set out in s 46MB of the Australian Human Rights Commission Act 1986 (Cth).] 

Human Rights Education 
References to human rights in the national school curriculum are limited, particularly regarding coverage of ESC rights.[endnoteRef:8] There remains a need for ongoing human rights education across all areas of the public sector – particularly for those working with children and in the administration of justice and places of detention. [8:  Australian Human Rights Commission, Children’s Rights Report 2019—In Their Own Right: Children’s Rights in Australia (2019) 49. At https://humanrights.gov.au/our-work/childrens-rights/publications/childrens-rights-report-2019.] 

Issues for consideration: 
· Information on consideration being given to the ratification of the OP-ICESCR 
· Information on the incorporation of ICESCR into Australian law 
· Information on improving and strengthening the federal discrimination law system to ensure its effectiveness  
· Information about procedures for considering the concerns raised by the PJCHR
· Information on ensuring that the Commission is guided by a comprehensive definition on human rights, including by scheduling ICESCR to the AHRC Act
· Information on the provision of human rights education in the national school curriculum, in particular, with regard to economic, social and cultural rights. Details of the extent of human rights training that is provided to all professions and sectors having a direct role in the promotion and protection of human rights, including judges, lawyers, civil servants, teachers, law enforcement officers, migration officers, the police and the military
Human rights on the ground 
COVID-19 policy 
Restrictions on rights, as well as penalties, have been introduced as part of the response to the COVID-19 pandemic without there always being adequate legislative oversight or review, or consideration through a human-rights framework.[endnoteRef:9] There are limited processes to ensure the human rights impacts of decisions made during public emergencies are properly considered.  [9:  Australia has implemented a number of restrictions in response to the COVID-19 pandemic including significant restrictions on freedom of assembly and freedom of movement, often accompanied by increased police enforcement powers. Many measures and restrictions have been introduced through delegated legislation which has not been subject to oversight of parliament. At the federal level, this has included changes to visa arrangements and restricting travel overseas. See, for example, Migration (LIN 20/122: COVID-19 Pandemic event for Subclass 408 (Temporary Activity) visa and visa application charge for Temporary Activity (Class GG) visa) Instrument 2020 (Cth) and Biosecurity (Human Biosecurity Emergency) (Human Coronavirus with Pandemic Potential) (Overseas Travel Ban Emergency Requirements) Determination 2020 (Cth). At a State and Territory level, delegated legislation has been used to implement measure including self-isolation orders, restrictions of visitors to aged care facilities and restrictions on the size and place of gatherings. See, for example, Public Health (COVID-19 Gatherings) Order (No 3) 2020 (NSW) and COVID-19 Emergency Response (Schedule 1) Regulations 2020 (SA). Other legislated restrictions have often been passed quickly with minimal parliamentary scrutiny and have included increased powers for police.] 

Australia implemented international and internal border closures and restrictions for extended periods of time during COVID-19. This included the unprecedented step of effectively preventing thousands of Australian citizens from re-entering Australia, through travel caps;[endnoteRef:10] and a ban on citizens returning from India (with penalties of 5 years imprisonment or a $66,000 fine) during the Delta outbreak, which drew concern by the Office of the High Commissioner for Human Rights.[endnoteRef:11] These policies resulted in Australians overseas being unable to leave COVID hotspots; extended periods of family separation; high financial costs associated with inflated travel prices, accommodation abroad and mandated hotel quarantine upon return to Australia; lost employment opportunities; and mental health impacts. Internal border closures (between states) has also resulted in unjust outcomes – for example the Victorian Ombudsman found that the narrow discretion exercised by Victorian officials over exemption applications ’resulted in unjust outcomes, potentially for thousands of people’.[endnoteRef:12]  [10:  See, e.g., Elias Visontay, ‘More than 45,000 Australians stranded overseas registered for government help’ The Guardian (Online, 21 September 2021) <https://www.theguardian.com/business/2021/sep/21/more-than-45000-australians-stranded-overseas-registered-for-government-help>. ]  [11:  Daniel Hurst, ‘UN raises serious human rights concerns over Australia’s India travel ban’ The Guardian (Online, 5 May 2021) <https://www.theguardian.com/australia-news/2021/may/05/un-raises-serious-human-rights-concerns-over-australia-india-travel-ban>.]  [12:  See e.g., Victorian Ombudsman, Investigation into decision-making under the Victorian Border Crossing Permit Directions (December 2021) < https://www.ombudsman.vic.gov.au/our-impact/investigation-reports/investigation-into-decision-making-under-the-victorian-border-crossing-permit-directions/>.] 

Australia presently has a high vaccination rate, with 90.49% of Australians over 16 double vaccinated.[endnoteRef:13] However, Australia’s initial vaccine rollout experienced problems and lengthy delays.[endnoteRef:14] There is also unevenness associated with vaccination of certain vulnerable groups. Aboriginal and Torres Strait Islander peoples have lower vaccination rates compared to the overall population despite being classified as high priority at the commencement of the rollout, and there have been several outbreaks in remote Indigenous communities.[endnoteRef:15] Available reporting indicates that prisoners have lower vaccination rates and limited access to testing, despite prisons being particularly susceptible to COVID outbreaks.[endnoteRef:16]  Similar concerns have previously been raised with respect to individuals held in immigration detention,[endnoteRef:17] although we note that the offer of vaccinations to detainees has been available since early August 2021.[endnoteRef:18] The Commission’s report Management of COVID-19 risks in immigration detention, recommended additional measures to address the risk of COVID-19 in immigration detention while also reducing the negative human rights impact.[endnoteRef:19] [13:  ‘Vaccination numbers and statistics’ Department of Health (Web Page) 
<https://www.health.gov.au/initiatives-and-programs/covid-19-vaccines/numbers-statistics>.]  [14:  See Michael Buckland, Felix Zerbib, Connor Wherrett, Counting the cost of Australia’s delayed vaccine rollout (APO Report, April 2021) <https://apo.org.au/node/311761>. ]  [15:  ‘Australia: Protect At-Risk Communities from Covid-19’ Human Rights Watch (Web Page, August 2021) <https://www.hrw.org/news/2021/08/19/australia-protect-risk-communities-covid-19#>; ‘PM urged to address low Indigenous vaccination rates’ Australian National University (29 October 2021) < https://www.anu.edu.au/news/all-news/pm-urged-to-address-low-indigenous-vaccination-rates>.]  [16: ‘Australia: Protect At-Risk Communities from Covid-19’ Human Rights Watch (Web Page, August 2021) <https://www.hrw.org/news/2021/08/19/australia-protect-risk-communities-covid-19#>;  ‘Australia: Prisoners Denied Vaccine Access’ Human Rights Watch (Web Page, September 2021) <https://www.hrw.org/news/2021/09/01/australia-prisoners-denied-vaccine-access>; Denham Sadler, ‘Delays in vaccinating prisoners’ The Saturday Paper (online, 12 June 2021) https://www.thesaturdaypaper.com.au/news/politics/2021/06/12/delays-vaccinating-prisoners/162342000011860. ]  [17:  Anthea Vogl, ’How many people in immigration detention have been vaccinated? Home Affairs won’t tell us’, The Conversation, 23 August 2021 <How many people in immigration detention have been vaccinated? Home Affairs won’t tell us (theconversation.com)>. ]  [18:  Australian Border Force, Statement on the management of COVID-19 in the detention network in Melbourne, 29 November 2021 <Statement on the management of COVID-19 in the detention network in Melbourne (abf.gov.au)>; ]  [19:  Australian Human Rights Commission, Management of COVID-19 risks in immigration detention (June 2021) <https://humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/management-covid-19-risks-immigration-detention>.] 

· Information on consideration of human rights in public decision-making during the COVID-19 pandemic, and on addressing the ongoing human rights impacts of COVID-19 policies on ESC rights. 
Aboriginal and Torres Strait Islander Peoples 
There remains an unacceptable level of disadvantage experienced by Aboriginal and Torres Strait Islander peoples, as well as a lack of Constitutional recognition.[endnoteRef:20] This was also a focus of the Committee in its 2017 Concluding Observations.[endnoteRef:21]  [20:  Human Rights Council, Report of the Working Group on the Universal Periodic Review: Australia, 47th sess, UN Doc A/HRC/47/8 (24 March 2021). ]  [21:  United Nations Committee on Economic, Social and Cultural Rights, Concluding observations on fifth periodic report on Australia, 61st sess, UN Doc E/C.12/Aus/CO/5 (11 July 2017), [15-16].] 

There is no program to implement the UN Declaration on the Rights of Indigenous Peoples (UNDRIP) in Australia, nor a national representative mechanism for Indigenous peoples, as freely determined by them.[endnoteRef:22]  [22:  United Nations General Assembly, Outcome document of the high-level plenary meeting of the General Assembly known as the World Conference on Indigenous Peoples, GA Res 69/2, UN Doc No A/69/L.1, [7]-[8] <https://www.un.org/en/ga/search/view_doc.asp?symbol=A/69/L.1>. Recommendations 136.75, 136.77, 136.84, 136.85.] 

The Australian Constitution permits racial discrimination.[endnoteRef:23] A referendum has not yet taken place to address this or recognise Aboriginal and Torres Strait Islander peoples[endnoteRef:24] despite multiple processes since 2011.[endnoteRef:25] Constitutional reform, truth telling and agreement making are critical to addressing the concerns experienced by Aboriginal and Torres Strait Islander peoples, including self-determination and key ESC rights. The Uluru Statement of the Heart sets out a process to address these concerns. It has not been implemented to date, although the Government is currently considering options for national and regional representative structures for Indigenous peoples.[endnoteRef:26]  [23:  This occurs through the operation of s51(xxvi) and s25.]  [24:  Voluntary commitment by Australia: Human Rights Council, 31st session, Agenda Item 6. Report of the Working Group on the Universal Periodic Review: Australia (13 January 2016), UN Doc A/HRC/31/14 <https://undocs.org/A/HRC/31/14>.]  [25:  National Indigenous Australians Agency, Indigenous Voice, <https://www.indigenous.gov.au/topics/indigenous-voice>. Processes since 2011 include the formation of the Expert Panel on Constitutional Recognition of Indigenous Australians, the Recognise Campaign established by Reconciliation Australia with funding from the Australian Government, the Joint Select Committee on Constitutional Recognition of Aboriginal and Torres Strait Islander Peoples, the enactment of the Aboriginal and Torres Strait Islander Peoples Recognition Act and the convening of the Referendum Council Dialogues. See: Australian Human Rights Commission, Submission to the Expert Mechanism on the Rights of Indigenous Peoples for its Study on Recognition, Reparations and Reconciliation (29 February 2019) <https://www.ohchr.org/Documents/Issues/IPeoples/EMRIP/StudyRRR/Australia_NHRI1.pdf>.]  [26:  Australian Human Rights Commission, Submission to the Joint Select Committee on Constitutional Recognition relating to Aboriginal and Torres Strait Islander Peoples (29 July 2018). <https://www.aph.gov.au/DocumentStore.ashx?id=81afbee8-381f-40a4-a758-b1384881e633&subId=658933>.] 

The Closing the Gap strategy aims to ‘close the gap’ between Indigenous and non-Indigenous Australians across a range of life outcomes. As of 2020, Government reporting shows that two of the seven targets—early childhood education and Year 12 attainment—are on track to be met by 2031.[endnoteRef:27] Other areas such as employment and school attendance have not seen improvements,[endnoteRef:28] and the life expectancy gap has persisted.[endnoteRef:29] The Commission  in 2021 has noted improvements in some health areas, such as antenatal, infant and early childhood health, and a lack of improvement in areas including rates of out-of-home care and imprisonment.[endnoteRef:30] The Commission welcomes the Partnership Agreement in 2019 between the Coalition of Peaks and NFRC—the peak intergovernmental forum in Australia.[endnoteRef:31]  [27:  National Indigenous Australians Agency, Closing the Gap: Report 2020 (February 2020) 11 <https://ctgreport.niaa.gov.au/.>]  [28:  National Indigenous Australians Agency, Closing the Gap: Report 2020 (February 2020) 65, 33 <https://ctgreport.niaa.gov.au/>.]  [29:  Close the Gap Campaign, Close the Gap Report: Our Choices, Our Voices (2019) <https://www.humanrights.gov.au/our-work/aboriginal-and-torres-strait-islander-social-justice/publications/close-gap-report-our>. ]  [30:  Australian Human Rights Commission, Close the Gap (2021) 15 <https://humanrights.gov.au/our-work/aboriginal-and-torres-strait-islander-social-justice/publications/close-gap-2021>.]  [31:  National Aboriginal Community Controlled Health Organisation, A new way of working Talking about what’s needed to close the gap in life outcomes between Aboriginal and Torres Strait Islander people and other Australians <https://www.naccho.org.au/wp-content/uploads/FINAL-discussion-booklet-a-new-way-of-working-09.09.pdf>.] 

[bookmark: _Hlk90556981]The Commission’s Wiyi Yani U Thangani project identifies actions to improve the human rights of Aboriginal and Torres Strait Islander women and girls. This includes an urgent focus on reducing over-representation of Indigenous people in care and protection systems,[endnoteRef:32] criminal justice,[endnoteRef:33] and as victims of family violence,[endnoteRef:34] with a focus on trauma recovery. A key recommendation is the development of a National Action Plan for Aboriginal and Torres Islander Women and Girls.[endnoteRef:35]  [32:  SNAICC – National Voice for our Children, National Family Violence Prevention Legal Services Forum and National Aboriginal and Torres Strait Islander Legal Services, Strong Families, Safe Kids: Family violence response and prevention for Aboriginal and Torres Strait Islander children and families (September 2017) <https://www.nationalfvpls.org/images/files/SNAICC-NATSILS-NFVPLS_Strong_Families_Safe_Kids-Sep_2017.pdf>.]  [33:  Australian Law Reform Commission, Pathways to Justice—An Inquiry into the Incarceration Rate of Aboriginal and Torres Strait Islander Peoples: Final Report (ALRC Report 133, March 2018) <https://www.alrc.gov.au/publication/pathways-to-justice-inquiry-into-the-incarceration-rate-of-aboriginal-and-torres-strait-islander-peoples-alrc-report-133/>. ]  [34:  SCRGSP (Steering Committee for the Review of Government Service Provision) 2016, Overcoming Indigenous Disadvantage: Key Indicators 2016, Productivity Commission (2016) 4.98 and table 4A.12.13 <https://www.pc.gov.au/research/ongoing/overcoming-indigenous-disadvantage/2016/report-documents/oid-2016-overcoming-indigenous-disadvantage-key-indicators-2016-report.pdf>.]  [35:  Australian Human Rights Commission, Wiyi Yani U Thangani: Securing our rights, securing our future report (October 2020) <https://humanrights.gov.au/our-work/aboriginal-and-torres-strait-islander-social-justice/publications/wiyi-yani-u-thangani>.] 

Significant concerns remain about the evidentiary requirements under the Native Title Act 1993 for proving Indigenous peoples’ connection to country.[endnoteRef:36] The Commission also notes the Joint Standing Committee on Northern Australia’s ‘Final report into the destruction of Indigenous heritage sites at Juukan Gorge’, which found that deficiencies exist in Aboriginal and Torres Strait Islander cultural heritage legislation in all Australian jurisdictions.[endnoteRef:37]  [36:  Australian Law Reform Commission, Connection to Country: Review of the Native Title Act 1993 (ALRC Report 126, June 2015) <https://www.alrc.gov.au/publication/connection-to-country-review-of-the-native-title-act-1993-cth-alrc-report-126/>.]  [37:  Joint Standing Committee on Northern Australia, A Way Forward: Final report into the destruction of Indigenous heritage sites at Juukan Gorge (October 2021) <https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Northern_Australia/CavesatJuukanGorge/Report>] 

· Information on the implementation of UNDRIP 
· Information on steps taken to institute Constitutional reform, including a Voice to Parliament as set out in the Uluru statement 
· Information about funding and actions to achieve Closing the Gap targets by 2031
· Information on steps taken to implement the Wiyi Yani U Thangani project recommendations 
· Information on steps to be taken to better recognise and protect Indigenous peoples’ native title rights and interests
· Information on the adequacy of Aboriginal and Torres Strait Islander cultural heritage protection 
[bookmark: _Toc49332454]People with disability
The National Disability Strategy 2010–2020 was chronically underfunded, with key commitments not achieved. A new Strategy was launched in December 2021.[endnoteRef:38]   [38:  ‘A new national disability strategy’ Department of Social Services (Web Page) <https://www.dss.gov.au/disability-and-carers/a-new-national-disability-strategy>.] 

The Commission is concerned that people with disability are treated inconsistently under the National Disability Insurance Service (NDIS), resulting in inequality of access and outcomes. People who face social, cultural, educational or literacy barriers and/or experience intersectional discrimination are often disadvantaged accessing the NDIS.[endnoteRef:39]  [39:  Karen Soldatic et al, ‘Intellectual Disability and Complex Intersections: Marginalisation under the National Disability Insurance Scheme’ 1(1) Research and Practice in Intellectual and Developmental Disabilities 6. See also Australian Human Rights Commission, Submission to the Committee on the Rights of Persons with Disabilities (25 July 2019), [66] <https://www.humanrights.gov.au/our-work/legal/submission/information-concerningaustralias-compliance-convention-rights-persons>.] 

Rates of labour force participation of people with disability have not improved.[endnoteRef:40] The Commission’s IncludeAbility project aims to increase access to meaningful employment for people with a disability by building greater capacity among public and private sector organisations.[endnoteRef:41] The Commission’s 2015 Willing to Work report contains recommendations for addressing discrimination against older Australians and Australians with disability.[endnoteRef:42]  [40:  Australian Bureau of Statistics, Disability, Ageing and Carers, Australia: Summary of Findings, 2018 (24 October 2019). <https://www.abs.gov.au/ausstats/abs@.nsf/mf/4430.0>.]  [41:  ‘IncudeAbility’ Australian Human Rights Commission (Web Page) <https://humanrights.gov.au/our-work/disability-rights/projects/includeability>.]  [42:  Australian Human Rights Commission, Willing to Work—National Inquiry into Employment Discrimination against Older Australians and Australians with Disability (March 2015) < https://humanrights.gov.au/our-work/age-discrimination/projects/willing-work-national-inquiry-employment-discrimination>.] 

Australia has not implemented a nationally consistent supported decision-making framework and lacks legislation prohibiting the sterilisation of people with disability without consent.[endnoteRef:43]  [43:  See Australian Human Rights Commission, Information Concerning Australia’s Compliance with the Convention on the Elimination of All Forms of Discrimination against Women (12 June 2018) [25] <https://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/AUS/INT_CEDAW_IFN_AUS_31439_E.pdf>; Australian Human Rights Commission, ‘Information Relating to Australia’s Joint Fifth and Sixth Report under the Convention on the Rights of the Child, Second Report on the Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography, and Second Report on the Optional Protocol on the Involvement of Children in Armed Conflict’ (1 November 2018) [204]-[205] <https://www.humanrights.gov.au/our-work/childrens-rights/publications/report-un-committee-rights-child-2018>; and Australian Human Rights Commission, Submission to the UN Human Rights Committee: Information Concerning Australia’s Compliance with the International Covenant on Civil and Political Rights (18 September 2017) [61] <https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/AUS/INT_CCPR_NHS_AUS_28980_E.pdf>. ] 

There are high rates of violence against people with disability,[endnoteRef:44] in particular, women and girls.[endnoteRef:45] The Commission is also concerned about the lack of a nationally consistent approach to eliminating the use of restrictive practices.[endnoteRef:46] The Commission welcomes the Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability.  [44:  Australian Human Rights Commission, A Future Without Violence: Quality, Safeguarding and Oversight to Prevent and Address Violence against People with Disability in Institutional Settings (June 2018) <https://www.humanrights.gov.au/our-work/disability-rights/publications/future-without-violence-2018>. ]  [45:  Australian Institute of Health and Welfare, ‘Family, Domestic and Sexual Violence in Australia: Continuing the National Story 2019’ (5 June 2019) <https://www.aihw.gov.au/reports/domestic-violence/family-domestic-sexual-violence-australia-2019/report-editions>. ]  [46:  Council of Australian Governments, National Framework for Reducing and Eliminating the Use of Restrictive Practices in the Disability Services Sector (1 May 2013) <https://www.dss.gov.au/our-responsibilities/disability-and-carers/publications-articles/policy-research/national-framework-for-reducing-and-eliminating-the-use-of-restrictive-practices-in-the-disability-service-sector>. ] 

People with disabilities have higher rates of interaction with the criminal justice system than other Australians. There is also a high rate of disability among Aboriginal and Torres Strait Islander peoples and they are over-represented in Australian prisons.[endnoteRef:47]  [47:  United Nations Committee on Economic, Social and Cultural Rights, Concluding observations on fifth periodic report on Australia, 61st sess, UN Doc E/C.12/Aus/CO/5 (11 July 2017) [45-46]; Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, ‘People with disability over represented at all stages of the criminal justice system’ (Media Release, 23 December 2020) < https://disability.royalcommission.gov.au/news-and-media/media-releases/people-disability-over-represented-all-stages-criminal-justice-system >; Australian Bureau of Statistics, Prisoners in Australia, Aboriginal and Torres Strait Islander Prisoner Characteristics (9 December 2021) < https://www.abs.gov.au/statistics/people/crime-and-justice/prisoners-australia/latest-release#aboriginal-and-torres-strait-islander-prisoners>.] 

Australia lacks a human-rights based approach to mental health laws. There are instances of indefinite detention of people with disability who are assessed as unfit to stand trial or not guilty by reason of mental impairment.[endnoteRef:48] The Commission is also concerned about the imposition of compulsory treatment and involuntary hospitalisation.[endnoteRef:49]  [48:  Voluntary commitment made by Australia: Human Rights Council, Report of the Working Group on the Universal Periodic Review: Australia, Un Doc A/HRC/31/14 (13 January 2016) [141] <https://undocs.org/A/HRC/31/14>; and Human Rights Council, Addendum: Views on Conclusions and/or Recommendations, Voluntary Commitments and Replies Presented by the State under Review, UN Doc A/HRC/31/14/Add.1 (29 February 2016) [37] <https://www.ohchr.org/EN/HRBodies/UPR/Pages/AUIndex.aspx>. In 2019, the National Statement of Principles Relating to Persons Unfit to Plead or Found Not Guilty by Reason of Cognitive or Mental Health Impairment was finalised. It is voluntary and not all states have committed to implement it. This falls short of expected actions.]  [49:  See: Australian Human Rights Commission, Submission to the Committee on the Rights of Persons with Disabilities (25 July 2019), [66] <https://www.humanrights.gov.au/our-work/legal/submission/information-concerning-australias-compliance-convention-rights-persons>.] 

· Information on the funding the new Disability Strategy 
· Information on accessibility and equitable outcomes under the NDIS
· Information on labour-force participation for people with disability 
· Information on implementing a nationally consistent supported decision-making framework
· Information on steps taken to address violence against people with disability 
· Information about responses to issues affecting prisoners with a disability or mental health issues and strategies to address the rates of people with disability in the criminal justice system. 
· Information on steps taken to address human rights concerns associated with mental health laws and practices 
[bookmark: _Toc49332452]Gender equality and gender-based violence 
There are a range of gender equality gaps in Australia that impact on women’s right to work, right to just and favourable conditions of work and right to adequate standard of living for themselves and their family. Australia’s national gender pay gap is currently 14.2%,[endnoteRef:50] contributing to the significant gap in retirement savings for women,[endnoteRef:51] and women are under-represented in the workplace and in leadership roles.[endnoteRef:52] [50:  ‘Australia’s Gender Pay Gap Statistics’ Workplace Gender Equality Agency (Web Page, August 2021) <https://www.wgea.gov.au/publications/australias-gender-pay-gap-statistics>. For factors that contribute to the gender pay gap; see also: KPMG, She’s Price(d)less: The economics of the gender pay gap. Prepared for Diversity Council Australia (DCA) and the Workplace Gender Equality Agency (August 2019) <https://www.wgea.gov.au/data/wgea-research/shes-pricedless-the-economics-of-the-gender-pay-gap>; and Australian Human Rights Commission, Submission to the Finance and Public Administration References Committee on Gender segregation in the workplace and its impact on women’s economic equality (March 2017) <https://www.humanrights.gov.au/our-work/legal/submission/gender-segregation-workplace-and-its-impact-womens-economic-equality>. ]  [51:  See: ASFA Research and Resource Centre, Superannuation account balances by age and gender (October 2017) <https://www.superannuation.asn.au/ArticleDocuments/359/1710_Superannuation_account_balances_by_age_and_gender.pdf.aspx>; Roger Wilkins, ‘The Household, Income and Labour Dynamics in Australia Survey: Selected Findings from Waves 1 to 16’ (Statistical Report No 13, Melbourne Institute, University of Melbourne, 2018) 35–38.; Senate Economics References Committee, Parliament of Australia, ‘A Husband is Not a Retirement Plan: Achieving Economic Security for Women in Retirement’ (Report, 2016) 5–15, 119; and Australian Human Rights Commission (AHRC), ‘Accumulating Poverty? Women’s Experiences of Inequality over the Lifecycle’ (Issue paper, AHRC, 2009) 22–23.]  [52:  See Chief Executive Women, Senior Executive Census 2021 (September 2021) < https://cew.org.au/topics/cew-senior-executive-census/>;  ‘Women in leadership’ Workplace Gender Equality Agency (Web Page, 2020) <https://www.wgea.gov.au/women-in-leadership>; ‘Women on ASX Boards’ Australian Institute of Company Directors (Web Page, November 2021) <https://aicd.companydirectors.com.au/advocacy/board-diversity/statistics>.] 

Women and girls face particular challenges during the COVID-19 pandemic, including economic impacts, increased risk of violence at home and the compounding effects of intersectional disadvantage.[endnoteRef:53]  [53:  Australian Human Rights Commission, Better Decisions, Better Futures (Discussion Paper, June 2020) <https://humanrights.gov.au/sites/default/files/2020-06/PDF%20Better%20Decisions%2C%20Better%20Futures%20Discussion%20Paper_2020.pdf>; UN Women, Policy Brief: The Impact of COVID-19 on Women (9 April 2020). <https://www.unwomen.org/-/media/headquarters/attachments/sections/library/publications/2020/policy-brief-the-impact-of-covid-19-on-women-en.pdf?la=en&vs=1406>] 

The Commission’s Respect@Work report identifies drivers and impacts of workplace sexual harassment, the adequacy of the current legal framework and measures to address this.[endnoteRef:54] While the Government has stated that it has accepted in whole, in part, in principle or noted all 55 recommendations of the report, a key recommendation to introduce a positive duty into the Sex Discrimination Act is still under consideration and should be implemented.[endnoteRef:55] In March 2021, the Commission was asked by the Australian Government to conduct a review into Commonwealth parliamentary workplaces, to ensure that they are safe and respectful and that the Parliament reflects best practice in prevention and response to bullying, sexual harassment and sexual assault. The Set the Standard report was subsequently released in November, making 28 recommendations for reform.[endnoteRef:56] [54:  Australian Human Rights Commission, Respect@Work: Sexual Harassment National Inquiry Report (2020). <https://www.humanrights.gov.au/our-work/sex-discrimination/publications/respectwork-sexual-harassment-national-inquiry-report-2020?mc_cid=1065707e3c&mc_eid=%5bUNIQID%5d>.]  [55:  Attorney-General’s Department, A Roadmap for Respect: Preventing and Addressing Sexual Harassment in Australian Workplaces (April 2021) <https://www.ag.gov.au/rights-and-protections/publications/roadmap-for-respect>.]  [56:  Australian Human Rights Commission, Set the Standard: Report on the Independent Review into Commonwealth Parliamentary Workplaces (November 2021) <https://humanrights.gov.au/set-standard-2021>.] 

The Commission notes the significance of the Fourth Action Plan of the National Plan to Reduce Violence Against Women and Their Children 2010–2022 and notes that the development of a subsequent National Plan is currently underway.[endnoteRef:57] The next plan should cover all forms of gender-based violence including domestic and family violence, sexual violence, online violence, gendered based elder abuse and sexual harassment. The intersection of gender with other forms of inequality results in women with disability and from Indigenous, LGBTQI, and culturally and linguistically diverse backgrounds experiencing higher rates of violence, and additional barriers to support.[endnoteRef:58]  [57:  ‘Developing the next National Plan to Reduce Violence against Women and their Children’
Department of Social Services (Web Page) <https://engage.dss.gov.au/developing-the-next-national-plan-to-reduce-violence-against-women-and-their-children/>. ]  [58:  Our Watch, Australia’s National Research Organisation for Women’s Safety (ANROWS) and VicHealth, Framework foundations 2: Think pieces, stakeholder consultations, issues, implications and approach Companion document to Change the Story: A shared framework for the primary prevention of violence against women and their children in Australia (2015) 14 <https://www.ourwatch.org.au/getmedia/a415a239-5de6-4dbd-806d-4e92a53e532e/Change-the-story-framework-foundations-2.pdf.aspx>; and Australian Human Rights Commission, A Conversation in Gender Equality (2017) <https://www.humanrights.gov.au/our-work/sex-discrimination/publications/conversation-gender-equality-2017>.] 

The prevalence of sexual harassment and sexual assault in schools[endnoteRef:59] and in universities[endnoteRef:60] negatively impacts upon education opportunities for women and girls in Australia.[endnoteRef:61] [59:  See Chanel Contos, ‘Petition for consent to be taught in Australian schools’ Teach us consent (Web Page) <https://www.teachusconsent.com/>.]  [60:  See Australian Human Rights Commission, Change the Course: National Report on Sexual Assault and Sexual Harassment in Australian Universities (2017) < https://humanrights.gov.au/our-work/sex-discrimination/publications/change-course-national-report-sexual-assault-and-sexual>.]  [61:  For example, the Commission’s Change the Course report found that one in five students were sexually harassed in a university setting in 2016, and 1.6% were sexually assaulted on at least one occasion in 2015 or 2016. Australian Human Rights Commission, Change the Course: National Report on Sexual Assault and Sexual Harassment in Australian Universities (2017) 4 <https://humanrights.gov.au/our-work/sex-discrimination/publications/change-course-national-report-sexual-assault-and-sexual>. ] 

· Information on measures to strengthen efforts to support women in paid work and unpaid caring work and reduce gender gaps in workforce participation, wages and retirement incomes and savings, and information on responses taken to address the particular challenges faced by women and girls during the COVID pandemic.
· Steps taken to fully implement the Respect@Work and Set the Standard reports. 
· Information about measures to increase prevention and early intervention initiatives on DFV, including tailored measures to address intersectional discrimination, and information on funding for specialist support services.
· Information about measures to address sexual harassment and sexual assault in educational environments. 
[bookmark: _Toc49332453]Older persons
[bookmark: _Hlk90971601]Older Australians face challenges relating to stereotyping and various forms of abuse. The Commission’s report, What’s age got to do with it, highlighted the pervasiveness of ageism in Australian society.[endnoteRef:62] The Commission welcomes the launch of the National Plan to Respond to the Abuse of Older Australians (2019–2023).[endnoteRef:63] Age discrimination is a major barrier to the participation of older Australians in the labour force, and has been exacerbated during the COVID-19 pandemic.[endnoteRef:64] The ALRC’s report Elder Abuse—A National Legal Response[endnoteRef:65] and the Commission’s Willing to Work report[endnoteRef:66] address these issues and make recommendations. [62:  Australian Human Rights Commission, What’s age got to do with it (September 2021) <https://humanrights.gov.au/our-work/age-discrimination/publications/whats-age-got-do-it-2021>.]  [63:  Australian Human Rights Commission, ‘Commission welcomes National Plan on elder abuse’ (Media Release, 22 March 2019). <https://www.humanrights.gov.au/about/news/commission-welcomes-national-plan-elder-abuse>. ]  [64:  Australian HR Institute and Australian Human Rights Commission, Employing and retaining older workers (April 2021) <https://humanrights.gov.au/sites/default/files/document/publication/ahri_employingolderworkers_april_2021.pdf > 28.]  [65:  Australian Law Reform Commission, Elder Abuse—A National Legal Response (ALRC Report 131, June 2017). <https://www.alrc.gov.au/publication/elder-abuse-a-national-legal-response-alrc-report-131/>.]  [66:  Australian Human Rights Commission, Willing to Work: National Inquiry into Employment Discrimination against Older Australians and Australians with Disability (2016) <https://www.humanrights.gov.au/our-work/age-discrimination/projects/willing-work-national-inquiry-employment-discrimination>.] 

· Information about responses to workplace discrimination, elder abuse and stereotyping against older Australians 
[bookmark: _Toc49332455]Lesbian, gay, bisexual, trans, gender diverse and intersex people
The Commission welcomed marriage equality legislation[endnoteRef:67] and legislation expunging historic criminal convictions for consensual homosexual sex.[endnoteRef:68] [67:  Marriage Amendment (Definition and Religious Freedoms) Act 2017 (Cth).]  [68:  Such laws have now been passed in all states and territories: Sentencing Amendment (Historical Homosexual Convictions Expungement) Act 2014 (Vic); Criminal Records Amendment (Historical Homosexual Offences) Act 2014 (NSW); Criminal Law (Historical Homosexual Convictions Expungement) Act 2017 (Qld); Expungement of Historical Offences Act 2017 (Tas); Historical Homosexual Convictions Expungement Act 2018 (WA), Expungement of Historical Homosexual Offence Records Act 2018 (NT); Spent Convictions (Historical Homosexual Convictions Extinguishment) Amendment Act 2015 (ACT); and Spent Convictions (Decriminalised Offences) Amendment Act 2013 (SA).] 

The Commission is concerned about involuntary surgery on people born with variations in sex characteristics, especially infants.[endnoteRef:69] The Commission has recently released a report, A human rights-based approach for people born with variations in sex characteristics, with recommendations to address these practices.[endnoteRef:70] [69:  Australian Human Rights Commission, Protecting the human rights of people born with variations in sex characteristics in the context of medical interventions (October 2021) <https://humanrights.gov.au/intersex-report-2021>.]  [70:  Australian Human Rights Commission, Protecting the human rights of people born with variations in sex characteristics in the context of medical interventions (October 2021) <https://humanrights.gov.au/intersex-report-2021>.] 

The Commission remains concerned that people experience discrimination at work on the basis of sexual orientation, gender identity and intersex (SOGII) status, including higher rates of sexual harassment. The Commission remains concerned that children and young people experience disproportionately high rates of discrimination, harassment and abuse at school on the basis of SOGII status.[endnoteRef:71].Section 38 of the Sex Discrimination Act 1984 (Cth) creates an exception for educational institutions established for religious purposes. This renders discrimination by religious schools against teachers and students not unlawful on the basis of grounds including SOGII status, where certain conditions are met. The Commission notes that the Government’s proposed Religious Discrimination Bill 2021 includes an overly broad general exemption that would enable discrimination against SOGII students and teachers if passed in its current form.[endnoteRef:72] [71:  Australian Human Rights Commission, Resilient Individuals: Sexual Orientation, Gender Identity & Intersex Rights 2015, 41-42 <https://www.humanrights.gov.au/our-work/sexual-orientation-sex-gender-identity/publications/resilient-individuals-sexual>.]  [72:  Australian Human Rights Commission, Submission No 97 to the Parliamentary Joint Committee on Human Rights, Religious Discrimination and Related Bills (21 December 2021). ] 

· Information on Government response to the Commission’s report on people born with variations in sex characteristics, and steps taken to ensure a nationally consistent human rights-based approach to medical interventions.  
· Information on steps taken to reduce discrimination on the basis of sexual orientation, gender identity and intersex status in employment, and to create safe and supportive school environments. 
Children 
There are inadequate legal protections for children’s rights in Australia, including remedies. Significant gaps in the implementation of children’s rights exist across all areas of data collection, policy, programs and service delivery. Approaches to children experiencing vulnerability and adversity are fragmented and are largely reactive rather than preventative. The Commission has recommended the development of a National Plan for Child Wellbeing and a national children’s data framework to improve and coordinate children’s policy and service-delivery across government portfolios.[endnoteRef:73]  [73:  National Children’s Commissioner Anne Hollonds, ‘Towards a National Child Wellbeing Strategy’ Speech to the Parliamentary Friends of Early Childhood, 25 February 2021, <https://humanrights.gov.au/about/news/speeches/towards-national-child-wellbeing-strategy>.] 

The Commission is concerned that the needs of children have not been a priority of COVID-19 policy, such as mental health, learning and social life.[endnoteRef:74]  [74:  ‘Call for National Plan as children tell of lockdown toll’ Unicef (Web Page, 25 October 2021) 
<https://www.unicef.org.au/about-us/media/october-2021/call-for-national-plan-as-children-tell-of-lockdow>; Kids Helpline and the Australian Human Rights Commission, Impacts of COVID-19 on children and young people who contact Kids Helpline (September 2020) <https://humanrights.gov.au/our-work/childrens-rights/publications/impacts-covid-19-children-and-young-people-who-contact-kids>] 

Violence against children is a serious problem in Australia. Child protection data indicates that the rate of substantiations of child abuse and neglect was at 9 per 1,000 children in 2019–20, up from 8 per 1,000 in 2015–16.[endnoteRef:75] The Commission is currently consulting with children and young people to inform the successor plan to the National Framework for Protecting Australia’s Children (2009–2020).[endnoteRef:76] [75:  Australian Institute of Health and Welfare, Child Protection: Snapshot (18 May 2021) <https://www.aihw.gov.au/reports/australias-welfare/child-protection>. ]  [76:  ‘Keeping kids safe and well: National Children's Commissioner consulting with children, young people and their families’, Australian Human Rights Commission (Web Page, August 2021) 
<https://humanrights.gov.au/about/news/keeping-kids-safe-and-well-national-childrens-commissioner-consulting-children-young>.] 

Rates of children in out-of-home care have steadily increased,[endnoteRef:77] with Indigenous children significantly over-represented. One in 18 Indigenous children were in out-of-home care as of 30 June 2020, almost two-thirds (63%) of whom were living with relatives, kin or other Indigenous caregivers.[endnoteRef:78] [77:  Australian Institute of Health and Welfare, Child protection Australia 2017–2018 (Child Welfare Series No. 70, 2019) <https://www.aihw.gov.au/getmedia/e551a2bc-9149-4625-83c0-7bf1523c3793/aihw-cws-65.pdf.aspx?inline=true>; Australian Institute of Health and Welfare, Child Protection: Snapshot (18 May 2021) <https://www.aihw.gov.au/reports/australias-welfare/child-protection>. ]  [78: Australian Institute of Health and Welfare, Child protection Australia 2019–2020 (May 2021) <https://www.aihw.gov.au/reports/child-protection/child-protection-australia-2019-20/summary>] 

Aboriginal and Torres Strait Islander children consistently identify the need for support for culture and language in primary and secondary education.[endnoteRef:79]  [79:  Australian Lawyers for Human Rights, Submission No 100 to Australian Human Rights Commission, Report under article 44, paragraph 1(b), on the Convention on the Rights of the Child (30 May 2018); NSW Aboriginal Education Consultative Group, Submission No 102 to Australian Human Rights Commission, Report under article 44, paragraph 1(b), on the Convention on the Rights of the Child (30 May 2018) <https://www.humanrights.gov.au/our-work/childrens-rights/projects/reporting-united-nations-childrens-rights>. ] 

· Information on the development and implementation of coordinated, child-focused, prevention-focused policies to address vulnerability and adversity. 
· Information on the delivery of child targeted mental health and support services in light of COVID-19.
· Information on prevention and early intervention programs to prevent children entering child protection, and on Government efforts to fully implement the Aboriginal and Torres Strait Islander Child Placement Principle.[endnoteRef:80] [80:  SNAICC, Understanding and Applying the Aboriginal and Torres Strait Islander Child Placement Principle: A Resource for Legislation, Policy, and Program Development (June 2017) <https://www.snaicc.org.au/wp-content/uploads/2017/07/Understanding_applying_ATSICCP.pdf>.] 

· Information on implementing Aboriginal and Torres Strait Islander cultural education within the school curriculum, and on the availability of bilingual education.
[bookmark: _Toc49332457]Refugees, asylum seekers and migrants
Immigration detention remains mandatory for all unlawful non-citizens,[endnoteRef:81] which can result in prolonged and/or indefinite detention that may be arbitrary and risks mental ill-health.[endnoteRef:82] As of August 2021, the average period of immigration detention is 696 days, the longest average period on record.[endnoteRef:83] Immigration detention facilities are approaching capacity, making physical distancing for COVID-19 difficult.[endnoteRef:84] [81:  Migration Act 1958 (Cth) ss 189, 196.  See also Australian Human Rights Commission, In Their Own Right: Children’s Rights in Australia (2019) 278-295 <https://www.humanrights.gov.au/our-work/childrens-rights/publications/childrens-rights-report-2019>. ]  [82:  Australian Human Rights Commission, Risk management in immigration detention (2019) 66-68. <https://www.humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/risk-management-immigration-detention-2019>.]  [83:  Department of Home Affairs, Immigration Detention and Community Statistics Summary (31 August 2021) 12. <https://www.homeaffairs.gov.au/research-and-stats/files/immigration-detention-statistics-31-august-2021.pdf>.]  [84:  Commonwealth Ombudsman Michael Manthorpe, ‘Statement by the Commonwealth Ombudsman Michael Manthorpe on the management of COVID-19 risks in immigration detention facilities’ (Statement, 1 July 2020) <https://www.ombudsman.gov.au/__data/assets/pdf_file/0013/111235/1-July-2020-Statement-by-the-Commonwealth-Ombudsman-Michael-Manthorpe-on-the-management-of-COVID-19-risks-in-immigration-detention-facilities.pdf>.] 

Aspects of Australia’s current regime of third country processing in Nauru, for asylum seekers who arrive by sea, raise serious concerns under international human rights law.[endnoteRef:85] The Commission is concerned that refugees and asylum seekers in regional processing countries are receiving inadequate physical or mental health care. The Commission considers the repeal of ‘Medevac legislation’,[endnoteRef:86] which established a framework for transferring refugees and asylum seekers from regional processing countries to Australia for medical treatment, is retrogressive in ensuring the highest attainable standard of physical and mental health.[endnoteRef:87]  [85:  See: United Nations Committee on Economic, Social and Cultural Rights, Concluding observations on fifth periodic report on Australia, 61st sess, UN Doc E/C.12/Aus/CO/5 (11 July 2017) <https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=E/C.12/AUS/CO/5&Lang=En>; Australian Human Rights Commission, Submission No 54 to Senate Standing Committee on Legal and Constitutional Affairs on the Migration Amendment (Repairing Medical Transfers) Bill 2019 [Provisions] (21 August 2019); Ms BK, Ms CO and Mr DE on behalf of themselves and their families v Commonwealth of Australia [2018] AusHRC 128; Australian Human Rights Commission, ‘Children on Nauru’ (Media Release, 23 October 2018); Elizabeth Elliott and Hasantha Gunasekera, The Health and Well-Being of Children in Immigration Detention: Report to the Australian Human Rights Commission – Monitoring Visit to Wickham Point Detention Centre, Darwin, NT (Report, 2016); Australian Human Rights Commission, The Forgotten Children: National Inquiry into Children in Immigration Detention (November 2014) <https://www.humanrights.gov.au/sites/default/files/document/publication/forgotten_children_2014.pdf>; United Nations High Commissioner for Refugees, UNHCR Factsheet on the Situation of Refugees and Asylum Seekers on Manus Island, Papua New Guinea (Factsheet, 21 January 2018); United Nations High Commissioner for Refugees, Medical Expert Mission Papua New Guinea 10 to 16 November 2017 (Report, 16 November 2017); United Nations High Commissioner for Refugees, UNHCR Mission to Manus Island, Papua New Guinea, 15-17 January 2013 (2013). <http://www.refworld.org/docid/5139ab872.html>; Parliamentary Joint Committee on Human Rights, Examination of the Migration (Regional Processing) package of legislation (19 June 2013) <http://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Committee_Inquiries/migration/index>; United Nations High Commissioner for Refugees, UNHCR monitoring visit to the Republic of Nauru, 7 to 9 October 2013 (2013) <http://www.unhcr.org/en-au/publications/legal/58117b931/unhcr-monitoring-visit-to-the-republic-of-nauru-7-to-9-october-2013.html>; Robert Cornall, Review into the events of 16-18 February 2014 at the Manus Regional Processing Centre (Department of Immigration and Border Protection, 23 May 2014) <https://www.homeaffairs.gov.au/reports-and-pubs/files/review-robert-cornall.pdf>; United Nations Committee against Torture, Concluding observations on the combined fourth and fifth periodic reports of Australia, UN Doc CAT/C/AUS/CO/4-5 (23 December 2014) 6 <https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/C/AUS/CO/4-5&Lang=En>; Philip Moss, Review into recent allegations relating to conditions and circumstances at the Regional Processing Centre in Nauru (Department of Immigration and Border Protection, 6 February 2015) <https://www.homeaffairs.gov.au/reports-and-pubs/files/review-conditions-circumstances-nauru.pdf>; Senate Legal and Constitutional Affairs References Committee, Parliament of Australia, Incident at the Manus Island Detention Centre from 16 February to 18 February 2014 (December 2014) 37–54. Juan E. Méndez, Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Observations on communications transmitted to Governments and replies received, United Nations Human Rights Council, 28th sess, Agenda Item 3, UN Doc A/HRC/28/68/Add.1 (5 March 2015) <http://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session28/Documents/A_HRC_28_68_Add.1_en.doc>; Select Committee on the recent allegations relating to conditions and circumstances at the Regional Processing Centre in Nauru, Parliament of Australia, Taking responsibility: Conditions and circumstances at Australia's Regional Processing Centre in Nauru (August 2015) 59–86 <http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Regional_processing_Nauru/Regional_processing_Nauru/~/media/Committees/nauru_ctte/Final_Report/report.pdf>.]  [86:  Home Affairs Legislation Amendment (Miscellaneous Measures) Act 2019 (Cth).]  [87:  Australian Human Rights Commission, ‘Human Rights Commissioner on the ‘Medevac law’’ (Media Release, 22 August 2019). <https://www.humanrights.gov.au/about/news/human-rights-commissioner-medevac-law>. Australian Human Rights Commission, Submission to the Senate Legal Constitutional Affairs Committee Inquiry into the Migration Amendment (Repairing Medical Transfers) Bill 2019 (21 August 2019) <https://www.humanrights.gov.au/our-work/legal/submission/migration-amendment-repairing-medical-transfers-bill-2019>.] 

The Commission is concerned about human rights protections for refugees and asylum seekers in the ‘Legacy Caseload’[endnoteRef:88]—including insufficient support to ensure an adequate standard of living,[endnoteRef:89] and restrictions on family reunion that result in family separation and can create a risk of constructive refoulement.[endnoteRef:90] Asylum seekers arriving by boat may only apply for temporary protection visas, resulting in discrimination due to mode of arrival.[endnoteRef:91] [88:  The “Legacy Caseload” is the group of approximately 30,000 asylum seekers who arrived in Australia by boat prior to 1 January 2014.]  [89:  Australian Human Rights Commission, Lives on hold: Refugees and asylum seekers in the 'Legacy caseload' (2019) 56-57. <https://www.humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/lives-hold-refugees-and-asylum-seekers-legacy>.]  [90:  Australian Human Rights Commission, Lives on hold: Refugees and asylum seekers in the 'Legacy caseload' (2019) 92 <https://www.humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/lives-hold-refugees-and-asylum-seekers-legacy>. Australian Human Rights Commission, Inquiry into the efficacy, fairness, timeliness and costs of visas for family reunion, submission to the Senate Legal and Constitutional Affairs References Committee (30 April 2021) <https://www.aph.gov.au/DocumentStore.ashx?id=00960d0c-3a8e-43cc-9a29-cbeebc106579&subId=706791>. ]  [91:  Australian Human Rights Commission, Lives on hold: Refugees and asylum seekers in the 'Legacy caseload' (2019) 68-70 <https://www.humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/lives-hold-refugees-and-asylum-seekers-legacy>.] 

Temporary visa holders do not have access to the same services and entitlements as permanent visa holders.[endnoteRef:92] They are not eligible for a range of settlement services and face barriers to accessing tertiary education. The Migrant Workers Centre’s Lives in Limbo report found a clear link between workplace exploitation and temporary visa status, with 91% of workers who experienced wage theft arriving on a visa with no pathway to permanent residency.[endnoteRef:93] In addition, temporary visa holders are not permitted to sponsor family members for resettlement in Australia and as a result, face the prospect of prolonged and potentially permanent separation from relatives. Permanent visa holders who arrived in Australia as asylum seekers and/or by boat also face restrictions on family reunion opportunities.[endnoteRef:94] [92:  Parliament of Australia, Temporary visa holders and social security: a quick guide (May 2020) 
<https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/rp/rp1920/Quick_Guides/TemporaryVisaHoldersSocialSecurity>. ]  [93:  Migrant Workers Centre, Lives in Limbo: The Experiences of Migrant Workers Navigating Australia’s Unsettling Migration System (December 2021) <https://www.migrantworkers.org.au/livesinlimbo>.]  [94:  For example, family visa applications lodged by permanent visa holders who arrived in Australia by boat receive the lowest processing priority. See ‘Visa processing times’ Department of Home Affairs (Web Page) <https://immi.homeaffairs.gov.au/visas/getting-a-visa/visa-processing-times/family-visa-processing-priorities>. Australian Human Rights Commission, Inquiry into the efficacy, fairness, timeliness and costs of visas for family reunion, submission to the Senate Legal and Constitutional Affairs References Committee (30 April 2021) <https://www.aph.gov.au/DocumentStore.ashx?id=00960d0c-3a8e-43cc-9a29-cbeebc106579&subId=706791>.] 

The Commission is concerned about possible refoulement, arbitrary, prolonged and/or indefinite detention and separation from family resulting from decisions to cancel visas of non-citizens, including permanent residents, under s501 and s116 of the Migration Act 1958 (Cth).[endnoteRef:95]  [95:  Australian Human Rights Commission, Submission No. 11 to the Joint Standing Committee on Migration Review processes associated with visa cancellations made on criminal grounds (27 April 2018); Australian Human Rights Commission, Lives on hold: Refugees and asylum seekers in the 'Legacy caseload' (2019) <https://humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/lives-hold-refugees-and-asylum-seekers-legacy>.] 

· Information on the use of mandatory and prolonged detention in light of the impacts that long-term indefinite detention has on the mental health of those detained; and timelines for the processing of asylum claims and their impact on the mental health of asylum seekers.
· The availability of regular judicial oversight of detention and the minimum standards for conditions of detention.
· Information on third country processing of asylum claims in Nauru and processes to ensure that the human rights of people subject to third country processing are adequately protected, including the right to health. 
· Information on support provided to asylum seekers living in the Australian community and restrictions on access to services and entitlements that are based on a person’s mode of arrival in Australia.
· Information on the availability of family reunion visas for refugees, asylum seekers and migrants.
[bookmark: _Toc49332458]People from culturally and linguistically diverse backgrounds
Racial discrimination is present in Australian society, particularly for Aboriginal and Torres Strait Islander peoples.[endnoteRef:96] The Commission is concerned about the increase in severe Islamophobic attacks,[endnoteRef:97] far-right extremism,[endnoteRef:98] increased racism experienced by people of Asian background during the COVID-19 pandemic[endnoteRef:99] and cyber racism. The Commission is currently conducting national consultations on the introduction of a national anti-racism framework to coordinate efforts to address racism - for consideration by the government.[endnoteRef:100]  [96:  The Scanlon Foundation, Mapping Social Cohesion (2019) <https://scanloninstitute.org.au/sites/default/files/2019-11/Mapping%20Social%20Cohesion%202019.pdf>; and Kathleen Blair et al, Challenging Racism Project 2015-16 National Survey Report (2017) 10 <https://researchdirect.westernsydney.edu.au/islandora/object/uws%3A39004/datastream/PDF/view>.]  [97:  Australian Human Rights Commission, ‘New Report Shows Increase in Severe Islamophobic Attacks’ (Media Release, 19 November 2019) <https://www.humanrights.gov.au/about/news/new-report-shows-increase-severe-islamophobic-attacks>.]  [98:  See: ASIO Director General, Mike Burgess, ‘Annual Threat Assessment’ (Statement, 17 March 2021), <https://www.asio.gov.au/director-generals-annual-threat-assessment.html>. ]  [99:  Australian Human Rights Commission, ‘Racism undermines COVID-19 Response’ (News Story, 8 April 2020) <https://www.asio.gov.au/publications/speeches-and-statements/director-generals-annual-threat-assessment-2021.html>]  [100:  ‘National Anti-Racism Framework’ Australian Human Rights Commission (Web Page) <https://humanrights.gov.au/our-work/race-discrimination/projects/national-anti-racism-framework>.] 

There is limited cultural diversity in leadership of Australian organisations.[endnoteRef:101]  [101:  Australian Human Rights Commission, Leading for Change: A blueprint for cultural diversity and inclusive leadership (2016). <https://www.humanrights.gov.au/our-work/race-discrimination/publications/leading-change-blueprint-cultural-diversity-and-inclusive>; Australian Human Rights Commission, Anti-Racism in 2018 and Beyond (2018) <https://www.humanrights.gov.au/our-work/race-discrimination/publications/anti-racism-2018-and-beyond-2018>; and Australian Human Rights Commission, Leading for Change: A Blueprint for Cultural Diversity and Inclusive Leadership Revisited (2018) <https://www.humanrights.gov.au/our-work/race-discrimination/publications/leading-change-blueprint-cultural-diversity-and-0>.] 

· Information about addressing racial discrimination in a coordinated fashion, including the increase in racist incidents during COVID-19 
· Information about cultural diversity in leadership positions, including Government 
Right to Social Security 
The main income support payment for unemployed Australians, ‘JobSeeker Allowance’,[endnoteRef:102] is inadequate.[endnoteRef:103] This has been acknowledged by the Government which increased payments during the COVID-19 pandemic.[endnoteRef:104] These increased payments have subsequently been discontinued.[endnoteRef:105] The Commission has expressed concerns at punitive welfare programs, notably the ‘ParentsNext’[endnoteRef:106] ‘pre-employment’ program[endnoteRef:107] and compulsory income management schemes that disproportionately affect Aboriginal and Torres Strait Islander peoples.[endnoteRef:108] The Commission also notes the failure of the so-called ‘Robo-debt’ scheme, implemented in 2017, which resulted in thousands of welfare recipients being sent inaccurate debt notices following the introduction of a new digital system. The debt notices caused anguish and stress for many vulnerable and disadvantaged recipients.[endnoteRef:109] [102:  Services Australia, JobSeeker Payment (11 June 2020) <https://www.servicesaustralia.gov.au/individuals/services/centrelink/jobseeker-payment>.]  [103:  Australian Human Rights Commission, Submission to the Senate Community Affairs References Committee, Adequacy of Newstart and related payments and alternative mechanisms to determine the level of income support payments in Australia (25 September 2019) <https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Community_Affairs/Newstartrelatedpayments/Submissions>.]  [104:  Services Australia, Coronavirus Supplement (28 April 2020) <https://www.servicesaustralia.gov.au/individuals/services/centrelink/coronavirus-supplement> ]  [105:  ‘JobKeeper’ supports ended on 28 March 2021, and COVID-19 ‘disaster payments’ for those adversely affected by state and territory health orders cease two weeks after 80% of the state or territory is vaccinated: ‘JobKeeper is ending’ Australian Taxation Office (Web Page, April 2021) <https://www.ato.gov.au/Newsroom/smallbusiness/Employers/JobKeeper-is-ending/>; ‘Disaster payment’ Services Australia (Web Page) <https://www.servicesaustralia.gov.au/covid-19-disaster-payment>.]  [106:  Services Australia, ParentsNext (2 April 2020) <https://www.humanservices.gov.au/individuals/services/centrelink/parentsnext>. ]  [107:  Australian Human Rights Commission, Submission to the Senate Community Affairs References Committee Inquiry into ParentsNext, including its trial and subsequent broader rollout (1 February 2020). <https://www.aph.gov.au/DocumentStore.ashx?id=66ebd68e-6c3b-42fa-94f1-a7b910f84d94&subId=666217>.]  [108:  See: Australian Human Rights Commission, Submission to the Senate Community Affairs Legislation Committee Inquiry into the Social Security (Administration) Amendment (Income Management to Cashless Debit Card Transition) Bill 2019 (2 October 2019) <https://www.humanrights.gov.au/our-work/legal/submission/senate-inquiry-social-security-administration-amendment-income-management>; Australian Human Rights Commission, Submission to the Senate Community Affairs Legislation Committee, Inquiry into Social Services Legislation Amendment (Cashless Debit Card Trial Expansion) Bill 2018 (28 July 2018) <https://www.aph.gov.au/DocumentStore.ashx?id=eaee013e-2e82-40ab-a581-72dc5336166b&subId=657916>; Australian Human Rights Commission, Submission to the Senate Community Affairs Legislation Committee, Inquiry into the Social Services Legislation Amendment (Cashless Debit Card) Bill 2017 (29 September 2017) <https://www.aph.gov.au/DocumentStore.ashx?id=1fcbc7ab-effb-4092-bb42-9c743dadf7a5&subId=560832>; and Australian Human Rights Commission, Social Justice and Native Title Report 2015 (2015) 48-61 <https://www.humanrights.gov.au/sites/default/files/document/publication/SJRNTR2015.pdf>.]  [109:  Luke Henriques-Gomes, ‘Robodebt: court approves $1.8bn settlement for victims of government’s ‘shameful’ failure’, The Guardian (Online, 11 June 2021) <https://www.theguardian.com/australia-news/2021/jun/11/robodebt-court-approves-18bn-settlement-for-victims-of-governments-shameful-failure>.] 

· Information on JobSeeker and other welfare support programs; and the extent to which they provide an adequate standard of living 
· Information on compulsory income management schemes and effects on Aboriginal and Torres Strait Islander communities
Right to adequate housing 
In response to COVID-19, emergency accommodation was provided to more than 40,000 people, a ‘remarkable’ outcome, according to homelessness researchers. However only a third of ‘rough sleepers’ accommodated during this period were subsequently transitioned into long-term housing.[endnoteRef:110]  [110:  University of New South Wales and Australian Council of Social Services, Covid-19: Rental Housing and Homelessness Impacts – an initial analysis (February 2021) < https://povertyandinequality.acoss.org.au/wp-content/uploads/2021/02/COVID19_Rental-housing-and-homelessness-impacts_report-1.pdf>.] 

Research indicates that that people’s employment, ability to pay rent, living environment and risk of eviction were negatively affected due to COVID-19.[endnoteRef:111]  Australians known to be at particular risk of homelessness include those who have experienced FDV, young people, children on care and protection orders, Aboriginal and Torres Strait Islander people, people leaving health or social care arrangements, and Australians aged 55 or older.[endnoteRef:112] Older women face a higher risk of homelessness, and were the fastest growing cohort of homeless Australians 2011–2016, increasing by 31%, as explored in the Commission’s 2019 background paper on this topic.[endnoteRef:113] The Committee previously observed a shortage of affordable housing, including rental and social housing, and overcrowded housing for Indigenous peoples in remote areas.[endnoteRef:114] These problems persist.[endnoteRef:115] [111:  Australian Institute of Health and Welfare, Housing Affordability: Snapshot (30 June 2021) <https://www.aihw.gov.au/reports/australias-welfare/housing-affordability>.]  [112:  Australian Bureau of Statistics, 2049.0 Census of Population and Housing: Estimating homelessness, 2016: Key Findings (2018) <http://www.abs.gov.au/ausstats/abs@.nsf/mf/2049.0>; Australian Institute of Health and Welfare, Homelessness and homelessness services: snapshot (7 December 2021)
https://www.aihw.gov.au/reports/australias-welfare/housing-affordability; Debbie Faulkner and Laurence Lester, ‘400,000 women over 45 are at risk of homelessness in Australia’ The Conversation (August 2020) <https://theconversation.com/400-000-women-over-45-are-at-risk-of-homelessness-in-australia-142906>.]  [113:  Australian Human Rights Commission, Older Women’s Risk of Homelessness: Background Paper (2019) <https://www.humanrights.gov.au/our-work/age-discrimination/publications/older-womens-risk-homelessness-background-paper-2019>.]  [114:  United Nations Committee on Economic, Social and Cultural Rights, Concluding observations on fifth periodic report on Australia, 61st sess, UN Doc E/C.12/Aus/CO/5 (11 July 2017) [41].]  [115:  Australian Institute of Health and Welfare, Housing Assistance: Snapshot (16 September 2021) <https://www.aihw.gov.au/reports/australias-welfare/housing-assistance>; Australian Institute of Health and Welfare, Housing Affordability: Snapshot (30 June 2021) <https://www.aihw.gov.au/reports/australias-welfare/housing-affordability>; Australian Institute of Health and Welfare, Indigenous Housing: Snapshot (16 September 2021) <https://www.aihw.gov.au/reports/australias-welfare/indigenous-housing>.] 

· Information about homelessness and affordable housing 
Human Rights and the Environment 
Ongoing changes to Australia’s physical environment and increasing instances of natural disaster are impacting Australians’ rights to the enjoyment of the highest attainable standard of physical health and to safe and healthy working conditions. 
· Information about steps taken to implement the Paris Agreement and integrate a human rights-based approach into disaster recovery policies.
Business and Human Rights 
The Commission commends Australia for reforms to its OECD National Contact Point.[endnoteRef:116] The Government consulted on a National Action Plan on Business and Human Rights in 2017 but did not proceed. There remains a lack of a regulatory framework to ensure that companies operating Australia, as well as companies under Australia’s jurisdiction acting overseas (such as service providers in regional processing centres), fully respect ESC rights.[endnoteRef:117] The Commission’s recent report At the Crossroads: 10 Years of Implementing the UN Guiding Principles on Business and Human Rights made a number of recommendations towards the more effective implementation of the United Nations Guiding Principles on Business and Human Rights (UNGPs) in Australia, including the introduction of mandatory human rights due diligence laws.[endnoteRef:118] [116:  ‘About’, Australian National Contact Point (Web Page) <https://ausncp.gov.au/about>.]  [117:  United Nations Committee on Economic, Social and Cultural Rights, Concluding observations on fifth periodic report on Australia, 61st sess, UN Doc E/C.12/Aus/CO/5 (11 July 2017) [14].]  [118:  Australian Human Rights Commission and University of New South Wales, At the Crossroads: 10 years of implementing the UN Guiding Principles on Business and Human Rights in Australia (September 2021) <https://humanrights.gov.au/our-work/business-and-human-rights/publications/crossroads-10-years-implementing-un-guiding>.] 

The Commission has conducted extensive work on human rights concerns in sport, exposing issues associated with racial discrimination, sex discrimination, abuse, bullying, sexual harassment and assault and children’s rights across a range of sports and sporting institutions;[endnoteRef:119] and addressing compliance of sporting bodies with the United Nations Guiding Principles on Business and Human Rights,[endnoteRef:120] and with domestic discrimination laws.[endnoteRef:121]  [119:  Australian Human Rights Commission, Independent Review of Gymnastics in Australia (May 2021) <https://humanrights.gov.au/gymnastics>; Australian Human Rights Commission, FIFA 2023: Women’s World Cup Human Rights Risk Assessment (December 2021) <https://humanrights.gov.au/our-work/business-and-human-rights/publications/fifa-2023-womens-world-cup-human-rights-risk>; Australian Human rights Commission, Racial Equality Review of Basketball Australia (October 2021) <https://humanrights.gov.au/basketball>; Australian Human Rights Commission, Guidelines: Equal opportunity for women and girls in golf (March 2019) <https://humanrights.gov.au/our-work/sex-discrimination/publications/guidelines-equal-opportunity-women-and-girls-golf-2019>; Australian Human Rights Commission, Guidelines for the inclusion of transgender and gender diverse people in sport (June 2019) <https://humanrights.gov.au/our-work/lgbti/publications/guidelines-inclusion-transgender-and-gender-diverse-people-sport-2019>.]  [120:  See Australian Human Rights Commission, FIFA 2023: Women’s World Cup Human Rights Risk Assessment (December 2021) <https://humanrights.gov.au/our-work/business-and-human-rights/publications/fifa-2023-womens-world-cup-human-rights-risk>.]  [121:  See e.g., Australian Human Rights Commission, Independent Review of Gymnastics in Australia (May 2021) <https://humanrights.gov.au/gymnastics>; Australian Human rights Commission, Racial Equality Review of Basketball Australia (October 2021) <https://humanrights.gov.au/basketball>.] 

The Commission is also concerned about increasing use of new and emerging technologies such as artificial intelligence in a manner that impacts upon ESC rights. The Commission’s Human Rights and Technology report makes recommendations to embed human rights considerations and safeguards into the development and use of technology.[endnoteRef:122] [122:  Australian Human Rights Commission, Human Rights and Technology: Final Report (May 2021) <https://humanrights.gov.au/our-work/rights-and-freedoms/projects/human-rights-and-technology>.] 

· Information about steps taken to ensure the substantive implementation of UNGPs in Australia by both business and government
· Information on ensuring sporting bodies comply with human rights standards 
· Information on regulating the development and use of new and emerging technologies through a human-rights framework 
Slavery and trafficking 
The Commission commends Australia for the Modern Slavery Act 2018 (Cth), which includes the Government as a reporting entity. The upcoming three-year review of the Act [endnoteRef:123] provides a welcome opportunity to strengthen Australia’s regulatory framework, noting that there are no financial penalties for non-compliance with reporting requirements, no federal Anti-Slavery Commissioner with oversight of modern slavery statements, and no national compensation scheme for victims of slavery and human trafficking. [123:  Per Modern Slavery Act 2018 (Cth) s 24.] 

[bookmark: _Hlk29826765]The Commission welcomes the National Action Plan to Combat Modern Slavery 2020–2025.[endnoteRef:124] In particular, the Commission welcomes the commitment to afford victims and survivors of modern slavery access to effective remedies, but notes this would be strengthened by expanding the provision of support and pathways to remedy which are not contingent on either engagement with a policing agency or participation in criminal prosecutions. [124:  Department of Home Affairs, National Action Plan to Combat Modern Slavery 2020-25 (December 2020) <https://www.homeaffairs.gov.au/criminal-justice/files/nap-combat-modern-slavery-2020-25.pdf>.] 

· Information about the three-year review of the Modern Slavery Act 2018 (Cth)
· Information about the implementation of the National Action Plan to Combat Modern Slavery.
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