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I. OVERVIEW

This written submission provides an update on the information on the implementation of the Convention on the Rights of the Child (hereinafter “the CRC”) by Czechia submitted to the UN Committee on the Rights of the Child (hereinafter “the Committee”) by Forum for Human Rights (hereinafter “the FORUM”) in coalition with other non-governmental organisations or alone in April and May 2020 and in December 2020.

FORUM would like to take the opportunity to present the Committee with the findings and conclusions of a qualitative study focused on the right to education and based on interviews with families of vulnerable children, mainly children with disabilities which was prepared by FORUM and Amnesty International Czech Republic during 2020 and at the beginning of 2021. The real experiences of vulnerable children with the Czech educational system have shown very clearly its structural deficiencies which do not make this system either child-centred or inclusive. 

FORUM is an international human rights organisation active in the Central European region. It provides support to domestic and international human rights organisations in advocacy and litigation. FORUM has been supporting a number of cases pending before domestic judicial authorities and before the European Court of Human Rights. FORUM has authored and co-authored a number of reports and has provided information to UN and Council of Europe bodies on the situation in the Central European region, especially in Slovakia and Czechia. For more information, please visit www.forumhr.eu.

II. SPECIFIC COMMENTS 

In the above-mentioned study, we have identified that the Czech educational system fails to understand education as a right of the child although it often applies the wording of rights. However, it only rarely provides the child and her family with concrete legal entitlements and effective mechanisms to enforce them. The whole system thus fails to operate as a service to the child. 

In our previous submissions to the Committee, we addressed the disciplining nature of the Czech educational system, the prevailing segregation of Roma children and children with disabilities as well as other groups of vulnerable children, the individual orientation of supportive measures not allowing to overcome the barriers in the educational environment and its exclusive instead of inclusive orientation, and the lack of rule of law. In this additional submission we would like to comment in more detail on: 1) the hierarchy disbalance between the school representatives and the child and her family; 2) the insufficient availability and accessibility of education for vulnerable children, especially Roma children and children with disabilities; 3) the lack of flexibility and unavailability of supportive measures; and 4) the ineffective system of remedies. 

(a) Hierarchy disbalance between the school representatives and the child and her family

As mentioned above, the Czech educational system is not framed according to the child rights-based approach principles. Many areas relating to the organisation and conduct of education are not governed by clear legal entitlements of the child and her family but by the school director’s discretion. This creates a space that may be easily abused when the school representatives want to get rid of children whose needs, they find challenging. In the study, we recorded stories when children were reassigned to another class without prior consultation with them or their parents or were not admitted to after-school day-care or other activities organised by the school beyond classes, usually due to their disability. Below we provide some of the relevant quotations by children’s parents:

"Last holiday week, we found out our son was going to be reassigned to another class. We learned this from the parents of another boy with a physical disability. We didn't get any information from the school about the progress of the lessons, the other family did. The assistant of the pedagogue was waiting for our son in the morning before classes. We wanted information on what class the son would be in and if he would have the same class teacher. The assistant said she couldn't tell us. She couldn't even call management, they said they didn't have time.”
mother of a 14-year-old boy

"My son was not allowed to attend the after-class day-care even when I was working. There were children of parents who didn't work, children of all years. There were no recruitment criteria, rather they took those who were not as demanding. I had to pay an assistant who came two or three times a week after lunch for my son and took him to a private forest kindergarten."
mother of an 11-year-old boy

The hierarchy disbalance has damaging consequences even for the enforceability of those entitlements that already exist. Not rarely, vulnerable children are being refused admission to primary school, although there is a clear legal entitlement for all children living within the school district.[footnoteRef:1] Parents often do not challenge the school representative’s decision and do not try to enforce their child’s claim because they fear that the child might then be exposed to bullying by the school staff.  [1:  Act no. 561/2004 Coll., School Act, § 34a (2) and § 36 (7). ] 


"First, my son went to a regular kindergarten. We were thinking that he would go further, even to primary school, because it was his district school and he was used to it. It was also envisaged by a school advisory centre - even the psychologist said it was better for the son to be among children without disabilities. When we applied, the answer was that they weren't taking our son."
mother of a 10-year-old boy with a disability

Recommendation:
· Prepare a complex reform of the educational system to ensure that children and their families are not subordinate to the wide discretion of the school representatives but are provided with clear legal entitlements corresponding to the principles of child-centred and inclusive education and the child-rights based approach.

(b) The insufficient availability and accessibility of education for vulnerable children, especially Roma children and children with disabilities

The Czech educational system also fails to ensure the availability of education for vulnerable children. We would like to address particularly two issues: 1) the availability and accessibility of preschool education, especially for Roma children; and 2) the availability and accessibility for children with disabilities.

The Czech legislative framework guarantees the availability of education only as regards its compulsory forms – the last year of preschool education and primary education. It connects the child’s right to be admitted to maternity or primary school with the child’s place of permanent residence. Unfortunately, this may differ from the place of the child’s actual residence. This is the case especially of Roma children and children living in poverty and social exclusion, who are often living in precarious forms of housing, without any formal entitlement to the place and thus also any option to register there the place of their permanent residence. These children are often refused admission to preschool education, including its last year, which is obligatory. They are educated either in preschool centres run by NGOs helping vulnerable children and their families or stay home without any education, with just a formal “individual plan”. The Czech School Inspectorate carried out in 2018 research focused on children’s attendance in the obligatory preschool education and found out that in the school year 2017/2018 approximately 3% of children at the age of obligatory pre-school education were not involved in it while those children were predominantly from families endangered by social exclusion.[footnoteRef:2] According to the Government’s report to the Committee of Ministers of the Council of Europe on the implementation of the judgment D. H. and others v. the Czech Republic of 9/10/2020, the average number of 5-year-old children outside the obligatory preschool education for school years 2018/2019 and 2019/2020 was 2,4%.[footnoteRef:3]   [2:  Report on effects of compulsory preschool education for the 1st semester of the school year 2017/2018, p. 4. The report is available at: https://www.csicr.cz/getattachment/494adcd7-2e4b-40a7-b564-383d964ce14d/TZ-Dopady-povinneho-predskolniho-vzdelavani.pdf.  ]  [3:  The Government’s report is available at: 
https://search.coe.int/cm/pages/result_details.aspx?objectid=09000016809fe263. ] 


 Furthermore, Roma children who are often living in poverty and social exclusion face barriers to access to pre-education consisting of its unaffordability. Pre-school education is provided for free only for the last year which is obligatory. Roma families living in poverty and social exclusion may not have enough resources to cover the costs of pre-school education, including the costs for related activities like the provision of lunches in the facility, etc.

The current strategic document – the Long-term Plan of Education and Development of Educational System 2019-2023[footnoteRef:4] lists the increase of involvement of children in pre-school education as one of its objectives, but it focuses particularly only on the last compulsory year. Non-authoritative, supportive measures that may help Roma children to be involved in pre-school education from an early age such as fee waivers or free meals in kindergartens are mentioned in the Plan as part of one of the measures[footnoteRef:5], but without any concrete criteria. These measures are then completed by clearly repressive ones, including conditioning the claim for social benefits by the child’s attendance in the pre-school education. Generally, the educational system has a strong tendency to rely on forced interventions in the child’s family by the local authorities for the public protection of children to ensure child’s attendance at school[footnoteRef:6], completely overlooking the material barriers the child and his/her family may face as well as the structural deficiencies in ensuring the availability of appropriate educational settings.  [4:  The Long-term Plan of Education is available in Czech at: 
https://www.msmt.cz/vzdelavani/skolstvi-v-cr/dz-cr-2019-2023. ]  [5:  Measure B.2.3. ]  [6:  The Ministry of Education, Youth and Sports calls in its intern guidelines called “Summary Information on Summary Pre-school Education” of 3 April 2020 for children who are not enrolled in the obligatory pre-school education to be reported to the administrative authority responsible for the public protection of the child. We consider this as a disproportionately broad interpretation of the scope of the system of the public protection of the child defined as it is determined in the national law and as its role and function derive also from the human rights and freedoms of the child, including the right of the child to the protection of his/her family life. We argue that the matters related to the care for the child must be distinguished from the matters related to his/her education since the fact that the child’s parents fail to meet their duty to enrol the child in the compulsory pre-school education does not mean that they subject the child to maltreatment, abuse, or neglect. The intern guidelines of the Ministry of Education, Youth and Sports are available at: https://www.msmt.cz/file/52658/ . ] 


The availability of education for children with disabilities is caused by the very existence of segregated education for children with mental disabilities. The legal entitlement to admission to a concrete school exists only for mainstream schools. If children with mental disabilities are not admitted to their district school (see above), they remain dependent on the discretion of the director of the special school. The above-mentioned study has proven that also special schools tend to choose among children with disabilities and ostracise those whose needs are the most challenging. 

"Subsequently, my son went to a school for children with visual impairment, even though he can see quite normally. No other school would accept him. The son was 9 years old at the time. I begged the director of this school to take him because my son thrives in a collective of children who don't have autism."
mother of a 12-year-old boy with autism

"My son went to kindergarten for children with physical disabilities, but only for one year. We wanted him to come before, from the age of four, but he was repeatedly not admitted. He said his disability was hard enough, but it was more of an excuse. So, the son didn't start until he was six."
mother of a 14-year-old boy with a disability

"I wanted out of this school with my son after that. The school advisory centre did not help. I was broke. I looked up a list of schools in the county and called them, the phone cost me a lot of money back then. Nobody even wanted to talk to me, just one director, but that didn't work out either."

mother of a 15-year-old boy
mother recalls circumstances of son's transfer from special primary school 

Recommendations:
· Take all the necessary measures to improve the availability of preschool education to Roma children and other children who face poverty and social exclusion. Ensure that Roma children and other children living in precarious housing are not excluded from the availability of preschool education due to their place of permanent residence and that they can attend kindergarten in the place of their actual residence. Ensure that measures promoting the availability of preschool education have supportive and not repressive nature. Avoid those measures that are based on forced interventions in the child’s family and rely on measures providing the child’s family with appropriate material assistance that will make the preschool education affordable for them. 

· Take concrete, targeted, deliberate, and time-framed steps to eliminate segregated education for children with mental disabilities which not only discriminates against these children but deprives them also of the availability of education. 

(c) Lack of flexibility and unavailability of supportive measures
  
As we informed the Committee in our previous submission of December 2020, the Czech system of supportive measures in education for children “with special educational needs” is built on the individual principle which brings him close to the medical model of disability instead of the human rights one. The findings of the above-mentioned study have proven that the current system is not sufficiently effective and does not guarantee equity and inclusion in education.
 
First, the supportive measures are classified into 5 categories (degrees) which are defined directly by the relevant by-law.[footnoteRef:7] The child’s requirements that cannot be easily classified within the pre-determined categories will not be assessed as an issue of supportive measures in education and the child and her family will be referred to another system of support which may not be available for free, as the provision of social services or compensatory aids, or are told that there is no way how to provide the necessary support at school. Furthermore, the by-law limits the provision of supportive measures in certain educational settings. Most recently, the amendment to the relevant by-law excluded the provision of support by the assistant of the pedagogue from supportive measures provided in segregated education for children with disabilities.[footnoteRef:8] We argue that this rigid framework of supportive measures cannot meet the standard of reasonable accommodation as defined by the UN Committee on the Rights of Persons with Disabilities, since according to the UN Committee on the Rights of Persons with Disabilities the reasonableness of the accommodation should be determined by its relevance, appropriateness, and effectiveness for the person with a disability[footnoteRef:9] in a dialogue with this person[footnoteRef:10]. A pre-defined framework limits the scope of the dialogue as well as the possibility to meet the person’s requirements since these will be assessed as relevant only to the extent they fit the framework. [7:  Ministerial decree no. 27/2016 Coll., on education of children with special educational needs and gifted children.]  [8:  Amendment no. 196/2019 Coll., effective since 1/1/2020. ]  [9:  CRPD/C/GC/6, para. 25 (a).]  [10:  Ibid., paras. 24 (b) and 26 (a). ] 


 Furthermore, the provision of supportive measures is dependent on the expert opinion of the school advisory centre (except for those classified as supportive measures of the first degree).[footnoteRef:11] This expert dimension again reduces the role of the dialogue with the child and her family who are rather in a position of recipients of an expert opinion than partners in the whole process in the determination of reasonable accommodation. In addition, the expert dimension reinforces the hierarchy disbalance prevailing across the whole educational system and the individual – medical – diagnostic orientation of the whole system.  [11:  Act no. 561/2004 Coll., the School Act, § 16 (4). ] 


“The son is able to sit for an hour with others in the class, there are mixed different children with different disabilities, but most have visual impairments. Now the biggest scare is that if the son can't pass the tests, he'll have to leave school. Even though he has full assistance, and the school has it all covered. I don't know exactly why that is. Apparently, it will depend on a new school advisory centre, they will most likely be able to place it in the category of severe mental impairment (instead of the present moderate), and then the son would no longer be able to attend a school not designed for these pupils."
mother of a 12-year-old boy with autism

 The dependence of the child and her family on the expert examination makes them very vulnerable and impedes their chance to have their rights enforced since they would have first to have an expert opinion opposing that of the school advisory centre. The situation is even worse regarding the fact that the Czech educational system does not provide the child and her family with effective protection from conflict of interests. It is not rare that the school advisory centre which is competent for the formulation of supportive measures and the special school for children with mental disabilities have the same director and the school advisory centre thus tends to prefer the school’s interests over those of the child. 

"In the case of our region, the big problem is that the directors of the schools in question [note: special schools for children with mental disabilities] are also directors of school advisory centres. So, the school advisory centre won't determine for the child what the director at that school doesn't want to deal with."
mother of a 10-year-old girl

Recommendation: 
· Adopt a complex reform of the system of supportive measures in education to comply with the requirements of accessibility, reasonable accommodation, and specific measures as defined by the UN Committee on the Rights of Persons with Disabilities in its General Comment no. 6. Ensure that the scope of supportive measures as a reasonable accommodation in education is not limited by the legislative framework but that the concrete’s child requirements become crucial in this regard and that the determination of reasonable accommodation is based on dialogue with the child and her family and not on expert domination over them. 



Ms Anna Sležková, forum@forumhr.eu 
Senior Lawyer, FORUM


8

image1.png
FORUM

Human Rights




