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Suggestions for disability-relevant recommendations to be included in 

the Concluding Observations of the Committee against Torture

49th Session (29 October to 23 November 2012)

The International Disability Alliance (IDA) has prepared the following suggestions for the Concluding Observations, based on references to persons with disabilities to be found in the state report submitted for the CAT Committee’s 48th Session, and related treaty body recommendations (see annex).

RUSSIAN FEDERATION
The Russian Federation ratified the Convention on the Rights of Persons with Disabilities (CRPD) on 25 September 2012.
Recommendations from IDA:

· Ensure that the measures taken, by i.e. the internal affairs agencies, to prevent violence against women, do not infringe the rights of other persons such as persons with psychosocial disabilities (para 332 in State report) Adopt measures to ensure that all health care and services, provided to persons with disabilities, including all mental health care and services, is based on the free and informed consent of the person concerned, and that involuntary treatment and confinement are not permitted by law in accordance with the CRPD.

· Recognise and respect the legal capacity of persons with disabilities to make their own decisions in all aspects of life, including health and mental health services.
 Take measures to end the practice of mandatory psychodiagnostic evaluations that lead to a psychological portrait placed in their personal files. Ensure that individual counselling, correctional interviews and training courses offered to juvenile offenders are based on their free and informed consent. (para 327 in State report)

· Incorporate into the law the abolition of violent and discriminatory practices against children and adults with disabilities in the medical setting, including deprivation of liberty, the use of restraint and the enforced administration of intrusive and irreversible treatments such as neuroleptic drugs and electroshock, recognized as forms of torture and ill-treatment, in conformity with recommendations of the Special Rapporteur on Torture (A/63/175, para 63).
· Ensure that all cases of ill-treatment and death occurring in institutions are duly investigated and where necessary criminal convictions are pursued.  Ensure remedies for victims or their families, including compensation and rehabilitation. Ensure that persons with disabilities are able to exercise the right to an effective remedy against violations of their rights.(see Concluding Observations of the Human Rights Committee, CCPR/C/RUS/CO/6, 2009, para 19, in Annex below)
· Take steps to establish an independent body to monitor hospitals and places of detention which would monitor the status of patients/residents, the training of personnel, and the protocols in place (including their observance) for recording of all incidents of violence, use of restraints (both physical and chemical methods), and complaints in psychiatric hospitals and social welfare institutions.
· Make a plan with target dates and monitoring to close down institutions for children and adults with disabilities and realize the right of persons with disabilities to live in the community by ensuring that housing is affordable and accessible for persons with disabilities, that they have the legal right to choose where and with whom to live on an equal basis with others, and by making available support services to realize the will and preference of individuals as to how they wish to live.
· Realize the right of persons with disabilities to live in the community by ensuring the development of community based services, including for children and adults with intellectual disabilities or psychosocial disabilities, and that housing is affordable and accessible for persons with disabilities, that they have the legal right to choose where and with whom to live on an equal basis with others, and by making available support services to realize the will and preference of individuals as to how they wish to live.
 
· Adopt measures requiring law enforcement, judicial and health professionals (Prosecutor’s office, police, investigating officials, judges, legal aid lawyers, hospital and institution staff) to be trained on the human rights, dignity, and autonomy of persons with disabilities.
· Take steps to address the heightened risk for girls and women with disabilities of becoming victims of violence, abuse, exploitation and harmful practices in the home, community and institutions, and to adopt measures to ensure the accessibility of services and information for victims with disabilities, including training of police and other interlocutors. Ensure that the law guarantees their access to redress and protection, and that victim support services and information to lodge complaints are accessible for persons with disabilities.
· Take steps to accede the Optional Protocol of the Convention on the Rights of Persons with Disabilities.
State report
Selected references to persons with disabilities:

Article 11

214. Decisions and orders of procurators concerning compliance with the legally established procedures and conditions for the custody of detainees, remand and convicted prisoners and persons subjected to coercive measures are binding on administrations.

215. In accordance with Act No. 3185-1 of 2 July 1992 on Psychiatric Care and Guarantees for the Rights of Citizens Receiving Such Care, the provision of care to persons suffering from psychiatric disorders is based on the principles of lawfulness, humaneness and respect for human and civil rights. All persons suffering from psychiatric disorders have the right, when receiving care, to respectful and humane treatment and to the absence of degrading treatment. Failure to respect these principles renders the guilty party liable to disciplinary, civil and criminal sanctions.

216. The work of federal psychiatric and psychoneurological institutions is monitored by the federal authorities empowered thereto and that of institutions under the jurisdiction of the constituent entities of the Russian Federation by the duly empowered federal authority and by the constituent entities’ own authorities. To ensure the realization of the rights of citizens suffering from psychiatric disorders during treatment in psychiatric and psychoneurological institutions, the aforementioned bodies monitor: 

(a) Guarantees in respect of timely, informed and voluntary consent, or refusal of consent, to treatment by persons suffering from psychiatric disorders;

(b) Observance of the procedure and conditions for providing psychiatric care;

(c) Drug regimens and diets of patients;

(d) Observance of the procedure for the appeal of actions of medical and other staff of psychiatric and psychoneurological institutions.

217. At the request or with the consent of citizens, monitoring of respect for rights and lawful interests in the provision of psychiatric care may be carried out by voluntary associations of psychiatrists or other civil society associations.

218. Oversight of respect for lawfulness in the provision of psychiatric care is undertaken by the Procurator-General of the Russian Federation, the procurators of the constituent entities of the Russian Federation and the procurators reporting to them. Procurators have the right to conduct checks at psychiatric and psychoneurological institutions in response to specific complaints received from citizens concerning violations of their rights, reports in the media and at their own initiative.

219. On identifying violations of citizens’ rights, procurators have the authority to file reports of procuratorial action taken. Such action may include making recommendations to correct breaches of the law, prevent recurrences and hold those responsible to account; filing protests against unlawful legal acts; and issuing warnings with a view to preventing offences. Officials who fail to carry out a procurator’s requests are liable to administrative penalties.

Article 16

287. Pursuant to article 99 of the Penal Enforcement Code, convicted prisoners who receive wages or a pension are required to pay for food, clothing, basic amenities and personal hygiene items, apart from special food and clothing. These costs are deducted from the personal accounts of inmates who evade work. Inmates excused from work because of illness or because they are pregnant or breastfeeding are fed free of charge during this period. Food, clothing, basic amenities and personal hygiene items are provided free of charge to inmates of young offenders’ institutions and inmates who have a category I or category II disability. Inmates who are pregnant or breastfeeding, minors and inmates who are ill or have a category I or category II disability are entitled to better living conditions and higher nutritional norms. In addition to the food and basic items that they are permitted to purchase by law, convicts may also acquire at their own cost clothing authorized for use in correctional facilities and may purchase additional medicine and other services made available at their request, as prescribed by the internal regulations of the correctional facilities.

305. The age, date of birth, living conditions, upbringing, mental development of the juvenile and other aspects of his or her personality, as well as the influence of older persons, are established in the course of the preliminary investigation and trial of cases involving offences committed by such persons (Code of Criminal Procedure, art. 421). If there is evidence of delayed mental development unrelated to a psychological  disorder, a determination is made as to whether the juvenile could have been fully aware of the actual nature of his or her acts (or omissions) and the danger they posed to society and could have controlled them.

308. The questioning of a juvenile suspect or accused may not continue without interruption for more than two hours and may not last more than four hours per day. For the questioning of a juvenile suspect or accused under 16 years of age or who has reached the age of 16 but is suffering from a psychological disorder or delayed mental development, the presence of an education professional or a psychologist is mandatory (Code of Criminal Procedure, art. 425).
327. Counselling for juvenile offenders is provided by the 357 psychologists of the interregional probation offices. When juveniles are registered, they undergo a psychodiagnostic evaluation, and a psychological portrait is produced and placed in their personal files. Individual counselling, correctional interviews and training courses are conducted on the basis of the data obtained. Prior to the preparation of an application to the court recommending that a suspended sentence be revoked and removed from a juvenile’s record, psychologists discuss the appropriateness of such a step.

330. In recent years, there has not been a large number of registered reports of domestic violence targeting women, which, in 2008–2009, did not exceed 4 per cent of all crime; 96 per cent of offences in this category were solved.

331. Procurators look into all reports of violations of the rights and lawful interests of women and take action to halt any infractions that have been detected.

332. To prevent such offences, the internal affairs agencies are working to identify persons who tolerate criminal behaviour in the family, chronic alcoholics, persons who are mentally ill and persons who pose a direct risk to others. Timely preventive measures are taken with regard to all these categories of person.

ANNEX – Disability references by other treaty bodies with respect to the Russian Federation:

Concluding Observations of the CESCR Committee, E/C.12/RUS/CO/5, 2011
C.
Principal subjects of concern and recommendations

5.
The Committee is concerned that the information provided with regard to the work of the Office of the Human Rights Commissioner of the Russian Federation does not allow a full assessment of the effectiveness of its work, in particular it does not provide data disaggregated by sex, or disadvantaged and marginalized groups such as persons with disabilities, Roma, homeless, undocumented persons, ethnic minorities, forcibly displaced persons, migrants, refugees and asylum-seekers. The Committee is also concerned that the large number of petitions refused (half of petitions received on a yearly basis) shows either a lack of dissemination of information about the way in which the Office of the Human Rights Commissioner works, or that the requirements for acceptance of petitions do not meet the needs of those who are mostly in need of the Office as a valid alternative to judicial and administrative forms of remedies.

The Committee recommends that the State party disseminate widely among its population information about the methods of work of the Office of the Human Rights Commissioner. The Committee also urges the State party to consider reviewing the requirements for acceptance of petitions, in particular the requirement of exhaustion of local remedies, in order to make the Office an alternative means of redressing grievances, rather than a last-resort institution. In this regard, the Committee refers the State party to its general comment No. 10 (1998) as regards the role of national human rights institutions in the protection of economic, social and cultural rights.  
11.
The Committee notes with concern that, in spite of the measures taken by the State party, persons with disabilities in the State party reportedly continue to face marginalization in the enjoyment of their economic, social, and cultural rights, including in employment, education and healthcare assistance (art. 2, para. 2). 

The Committee urges the State party to intensify its efforts to combat the marginalization of persons with disabilities. In particular, the Committee encourages the State party to continue to take effective measures to promote the integration of persons with disabilities into the labour market, including by strengthening the effectiveness of the system of job quotas for them, reintroducing the tax benefits as incentives for hiring persons with disabilities, and establishing an efficient enforcement procedure and remedies. The Committee refers the State party to its general comment No. 5 (1994) on persons with disabilities and encourages again the State party to consider ratifying the Convention on the Rights of Persons with Disabilities.
Concluding Observations of the Human Rights Committee, CCPR/C/RUS/CO/6, 2009
C. 
Principal subjects of concern and recommendations

19.
The Committee expresses concern about the significant number of persons with mental disabilities who are deprived of their legal capacity in the State party and the apparent lack of adequate procedural and substantive safeguards against disproportionate restrictions in their enjoyment of rights guaranteed under the Covenant. In particular, the Committee is concerned that there are no procedural safeguards and no recourse to appeal against the judicial decision based on the mere existence of a psychiatric diagnosis to deprive an individual of his/her legal capacity, as well as against the decision to institutionalize the individual which often follows legal incapacitation. The Committee is also concerned that persons deprived of legal capacity have no legal recourse to challenge other violations of their rights, including ill-treatment or abuse by guardians and/or staff of institutions they are confined to, which is aggravated by the lack of an independent inspection mechanism regarding mental health institutions. (arts. 9 and 10)
The State party should:

(a)
Review its policy of depriving persons with mental disabilities of their legal capacity and establish the necessity and proportionality of any measure on an individual basis with effective procedural safeguards, ensuring in any event that all persons deprived of their legal capacity have prompt access to an effective judicial review of the original decision, and, when applicable, of the decision to subject them to institutionalization;

(b)
Ensure that persons with mental disabilities are able to exercise the right to an effective remedy against violations of their rights and consider providing less restrictive alternatives to forcible confinement and treatment of persons with mental disabilities;

(c)
Take appropriate measures to prevent all forms of ill-treatment in psychiatric institutions, including through the establishment of inspection systems that take into account the United Nations Principles for the Protection of Persons with Mental Illness and the Improvement of Mental Health Care (adopted by the General Assembly in resolution 46/119).
Concluding Observations of the CAT Committee, CAT/C/RUS/CO/4, 2007
Detention and places of deprivation of liberty

18.
While noting the efforts undertaken by the State party to improve the situation, there continue to be inadequate living conditions in psychiatric hospitals for patients, including children, and there is also overcrowding in such institutions, which may be tantamount to inhuman or degrading treatment, as well as lengthy periods of confinement.   
The State party should further develop outpatient services to reduce the problem of overcrowded psychiatric hospitals and reduce the time of hospitalization as well as take appropriate measures to improve the living conditions in inpatient institutions, for all patients, including children.
Concluding Observations of the CRC Committee, CRC/C/RUS/CO/3, 2005
Committee’s previous recommendations

7.
The Committee regrets that some of the concerns it expressed and the recommendations it made (see CRC/C/15/Add.110) after its consideration of the State party’s second periodic report (CRC/C/65/Add.5) have not been sufficiently addressed, inter alia those concerning dissemination of information on the Convention, non discrimination, protection from torture and corporal punishment, ill treatment, neglect and abuse, review of placement of children, children with disabilities, children and armed conflict and their recovery, street children, sexual exploitation and abuse, and administration of juvenile justice. 

8.
The Committee urges the State party to make every effort to address the previous recommendations that have been only partly implemented or not implemented at all, and the list of recommendations contained in the present concluding observations.
Data collection

17.
While taking note of the efforts made by the State party in the area of data collection, the Committee remains concerned at the lack of an adequate data collection mechanism allowing for the systematic and comprehensive collection of disaggregated quantitative and qualitative data on all areas covered by the Convention in relation to all groups of children in order to monitor and evaluate progress achieved and assess the impact of policies conducted with respect to children.  

18.
The Committee recommends that the State party strengthen its efforts to establish a comprehensive and permanent mechanism within the national statistical system to collect data, disaggregated by gender, age, and rural and urban area, incorporating all the areas covered by the Convention and covering all children below the age of 18 years, with  emphasis on those who are particularly vulnerable: children with disabilities, children in conflict with the law, refugees and trafficked children. The State party should also develop indicators to monitor and evaluate effectively progress achieved in the implementation of the Convention and assess the impact of policies that affect children.
� “Legislation authorizing the institutionalization of persons with disabilities on the grounds of their disability without their free and informed consent must be abolished. This must include the repeal of provisions authorizing institutionalization of persons with disabilities for their care and treatment without their free and informed consent, as well as provisions authorizing the preventive detention of persons with disabilities on grounds such as the likelihood of them posing a danger to themselves or others, in all cases in which such grounds of care, treatment and public security are linked in legislation to an apparent or diagnosed mental illness.”OHCHR Thematic Study on enhancing awareness and understanding of the CRPD, � HYPERLINK "http://www2.ohchr.org/english/bodies/hrcouncil/docs/10session/A.HRC.10.48.pdf" ��A/HRC/10/48�, 26 January 2009, para 49; see also � HYPERLINK "http://www.ohchr.org/EN/UDHR/Documents/60UDHR/detention_infonote_4.pdf" ��OHCHR Information note no 4�, “The existence of a disability can in no case justify a deprivation of liberty.” 


� The Special Rapporteur on Torture has recommended that “in keeping with the Convention, States must adopt legislation that recognizes the legal capacity of persons with disabilities and must ensure that, where required, they are provided with the support needed to make informed decisions”; and in particular, “article 12 recognizes their equal right to enjoy legal capacity in all areas of life, such as deciding where to live and whether to accept medical treatment” Report of Special Rapporteur on Torture, 28 July 2008, � HYPERLINK "http://www.unhcr.org/refworld/pdfid/48db99e82.pdf" ��A/63/175�, paras 73 and 44 respectively


� “Many States, with or without a legal basis, allow for the detention of persons with mental disabilities in institutions without their free and informed consent, on the basis of the existence of a diagnosed mental disability often together with additional criteria such as being a “danger to oneself and others” or in “need of treatment”. The Special Rapporteur recalls that article 14 of CRPD prohibits unlawful or arbitrary deprivation of liberty and the existence of a disability as a justification for deprivation of liberty.” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, para 64.
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