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Introduction

1. The objective of this written submission, prepared by the Forum for Human Rights (FORUM)[footnoteRef:2] and the Organization for Aid to Refugees (OPU)[footnoteRef:3], is to provide the UN CRC with additional information about the situation of asylum-seeking, refugee and migrant children in the Czech Republic. In the original report, we addressed the following topics: [2:  FORUM is an international human rights organisation active in the Central European region. It provides support to domestic and international human rights organisations in advocacy and litigation and also leads domestic and international litigation activities. FORUM has been supporting a number of cases pending before domestic judicial authorities and before the European Court of Human Rights. FORUM has authored and co-authored a number of reports and has provided information to UN and Council of Europe bodies on the situation in the Central European region, especially in Slovakia and the Czech Republic. ]  [3:  OPU is a nongovernmental organization with a 25-year-long experience in providing free assistance to refugees and migrants in the Czech Republic. OPU lawyers provide free on-site legal counselling for refugees and migrants in all refugee accommodation facilities in the Czech Republic and ensure that policies do not violate human rights. OPU lawyers litigate at domestic courts, ECHR and UN-bodies. ] 


1. Immigration detention of families with children 
2. Situation of unaccompanied minors 
3. Situation of asylum-seeking families
4. Access to social rights of migrant children 

2. In this additional submission, we react to the developments in the field of the rights of undocumented unaccompanied migrant children and will address the topic of age assessment based on the so called “bone tests” which are used to estimate the biological age of a child. The results are decisive as to whether she has the rights of a child according to the Convention on the Rights of the Child.

Undocumented unaccompanied migrant children – age assessment

3. The process of age assessment is partially regulated in the Asylum Act No. 325/1999. Section 89(3) of the Asylum Act states that in case of serious doubts regarding the claimed age of an asylum seeker who claims to be unaccompanied minor, a medical assessment of age shall be done. In case the asylum seeker refuses to undergo the assessment, he or she shall be considered to be adult. In case the assessment is not conclusive, the asylum seeker shall be considered to be an unaccompanied minor.[footnoteRef:4] However, the Asylum Act applies only to asylum seekers who already applied for asylum, which is an absolute minority of cases concerning unaccompanied children. These children usually do not know that they can apply for asylum, or they are precluded from doing so, for example in case they already have done so in other EU member state. If the child has not applied for asylum, the said provision of the Asylum Act does not apply. In that case, the Act on the Residence of Foreigners applies (No. 326/1999) where, however, age assessment is not regulated at all. This legislative gap allows the state authorities to proceed arbitrarily. [4:  Asylum Act No. 325/1999 Coll., section 89 (3).] 


4. As we described in our previous submission, unaccompanied minors whose age is contested are usually ordered by the police to undergo an X-ray examination of wrist bones in order to determine their estimated biological age. The child whose age is contested is taken by the police officers to a hospital where she undergoes the X-ray, and in some cases, also the medical examination by a physician/paediatrician. It is up to the doctor - who in many cases even lacks the expert qualification to establish the biological age according to the X-rays - to establish the results of the estimated age and it is basically impossible to contradict the doctor’s conclusion. In most cases we observed that there is no guardian or social worker present during the medical examination who would represent the child’s interests. Often there is even no interpreter, and the child does not have appropriate information about the process which significantly complicates her possibility to understand the reasons for the medical examination and its consequences. The child is usually not informed of a possibility to refuse the medical test and she is often not provided with the medical report with the result of the bone test. The medical report regarding estimated biological age is not considered to be an official decision, and therefore there is no possibility of file an appeal or a complaint.


5. The method of X-ray examination of wrist bones is highly contested because it is inaccurate and does not reflect possible differences due to ethnicity and origin. The estimated biological age can differ up to three years from the real age and the doctors and state authorities tend to estimate the higher possible number. For example, when the medical report states the estimated biological age from 17-19, the authorities often consider the person to be adult.  

6. Various methods are used to evaluate the X-ray, most often Greulich - Pyle (GP), and Tanner, Healy, Goldstein, Cameron (TW3). The TW3 method is the newest method and is called more accurate than GP for determining a person's biological age. There are many reservations about the GP method, especially for its obsolescence, inaccuracy and high error rate. The method was the result of a study from 1935, which aimed to assess skeletal maturity rather than assess age and did not take into account ethnic or socio-economic differences. However, similar reservations can be made to the TW3 method, which was again developed on the basis of white population samples. Recently, the doctors started to use the medical system BoneExpert based on artificial intelligence, which was developed for different purposes and has risks in the terms of system mistakes, data biases and non-transparency.[footnoteRef:5]  [5:  This refers to general possible dangers of artificial intelligence (AI) usage in situations in which fundamental rights might be affected. See, e.g., European Union Agency for Fundamental Rights, “Getting the Future Right – Artificial Intelligence and Fundamental Rights”, pg. 57-83, available at: https://fra.europa.eu/sites/default/files/fra_uploads/fra-2020-artificial-intelligence_en.pdf. ] 


7. The migrant children who wish to prove their age by other methods (ID cards, birth certificates, school records, or other documents) do not always have the necessary support to do so. In case there are placed in immigration detention pending the results of the bone tests, they have no access to their phones or Internet, so they cannot contact their relatives and ask them for the documents. The state authorities do not proactively assist these children to provide such evidence. 

8. Moreover, even if they manage to obtain the evidence of their age, police and courts do not always consider the documents to be more trustworthy than the X-ray examination. Especially for children coming from a complicated background, it is difficult to provide the state authorities with original documents in a perfect condition. However, the state authorities often refuse to accept copies or photos of documents, do not put effort into making proper translations and thus tend to regard X-ray examinations as more reliable than the documents provided by children.[footnoteRef:6] This is particularly problematic due to the fact that the children who come to Czechia do not understand the language and the system, and it is difficult for them to quickly adapt to a new environment. [6:  Judgment of the Constitutional Court of the Czech Republic, No. II. ÚS 482/21. 30 July 2021, §§ 78-84.] 


9. International human rights bodies do not consider the X-ray examination of wrist bones to be the best way how to assess the age since it might be not only inaccurate, but also unnecessarily invasive. According to the CRC Committee, „states should refrain from using medical methods based on, inter alia, bone and dental exam analysis, which may be inaccurate, with wide margins of error, and can also be traumatic and lead to unnecessary legal processes.“[footnoteRef:7] “Moreover, the (age) assessment must be conducted in a scientific, safe, child and gender-sensitive and fair manner, avoiding any risk of violation of the physical integrity of the child; giving due respect to human dignity; and, in the event of remaining uncertainty, should accord the individual the benefit of the doubt such that if there is a possibility that the individual is a child, she or he should be treated as such.”[footnoteRef:8] To make an informed estimate of age, States should undertake a comprehensive assessment of the child’s physical and psychological development, conducted by specialist paediatricians or other professionals who are skilled in combining different aspects of development. Such assessments should be carried out in a prompt, child-friendly, gender-sensitive and culturally appropriate manner, including interviews of children and, as appropriate, accompanying adults, in a language the child understands. States should also ensure that their age determinations can be reviewed or appealed to a suitable independent body.[footnoteRef:9]  [7:  Joint general comment No. 4 (2017) of the Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families and No. 23 (2017) of the Committee on the Rights of the Child on State obligations regarding the human rights of children in the context of international migration in countries of origin, transit, destination and return, 16 November 2017, CMW/C/GC/4-CRC/C/GC/23, § 4. ]  [8:  Committee on the Rights of the Child, General comment No. 6 (2005): Treatment of Unaccompanied and Separated Children Outside their Country of Origin, 1 September 2005, CRC/GC/2005/6, § 31.]  [9:  CPRMW and CRC Joint General Comment No. 4 and 23 (2017), op. cit. 6, § 4.] 


10. Another issue is the questioning of the age itself. Whichever assessment should be undertaken only in cases when there is a significant doubt regarding the claimed age. We believe that it should not be a standard for the state authorities to examine the age of every child which seems to be close to the adult age, the authorities should have trust in the statement of the child and do the assessment only in truly necessary cases.

11. If there the doubts persist after the examination whether the person is a child or an adult, the authorities should presume that the person is a child. Of course, it is necessary to evaluate each situation on a case-by-case basis, but there are significant differences in treatment with adults and children which are necessary for the proper protection of children. Thus, it generally causes less harm to consider an inconclusive case to be a child than the other way round. In other words, it is less harmful to put one young adult in a child home than one child in the detention camp for adults. 

12. As of April 2019, the Czech Ministry of Interior (MoI) initiated a pilot project to perform the age assessment by a new method – the psychological interviews. A detailed methodology was prepared, and a dozen of psychologists were trained. The pilot project was based on a holistic and multidisciplinary method of age assessment. In practice, however, the unaccompanied migrant minors faced considerable problems in the access to this new method of age assessment. We encountered several cases where the police requested the MoI to perform the psychological interviews along with the bone test, but the MoI failed to do so. The excuses for these omissions differed from the insufficient capacity of psychologists to the argument that psychological interviews will be performed only if the bone tests were inconclusive. Unfortunately, the MoI decided to terminate the pilot project in 2020 and return to the age assessment based solely on the bone tests. We consider these developments to be a retrogression and kindly ask the Committee to urge the Czech Government to establish a fair and holistic age assessment method to this very vulnerable category of children.




	Unaccompanied minor evaluated to be an adult

In July 2021, the Constitutional Court decided in favour of a migrant child from Iraq who was not believed by the state authorities to be born in 2004. He had to undertake the X-ray examination of wrist bones which showed that his biological age was between 16 and 19 years old. The doctor evaluating the data decided that he is probably 18 or 19 years old and therefore, the state authorities considered him to be an adult, despite being provided with documents proving that he was born in 2004. He spent several months in the detention centre and faced the thread of deportation. Because he was treated as an adult for over a year, he had no access to education and lost an important year in his life. 

The Constitutional Court referred to General Comments of the CRC and emphasized that the age assessment should be done in non-invasive way and via more holistic methods.[footnoteRef:10] [10:  Judgment of the Constitutional Court of the Czech Republic, No. II. ÚS 482/21. 30 July 2021, available at: https://www.usoud.cz/fileadmin/user_upload/Tiskova_mluvci/Publikovane_nalezy/2021/II._US_482_21_an.pdf.] 











	Recommendations: 

· Strengthen legal protection of unaccompanied minors whose age is contested by appointing a guardian and a lawyer or counsellor from the moment they are within the power of the authorities. Provide these children with immediate and active assistance in proving their age (by contacting relatives, submitting supporting documents, school certificates, or otherwise). Train the guardians and social workers to assist unaccompanied minors in defending their best interests, in particular in proving their age by other than medical means. 

· Refrain from using medical methods of age assessment, in particular the bone tests. Make sure that medical methods (including psychological) of age assessment are used only as a last resort, after it proves impossible to establish the age by the means mentioned above. Make sure that the results of age assessment are always communicated to the persons concerned and that they receive a copy of it. Amend legislation to enable to challenge the results of the age assessment and have it reviewed by an independent body, preferably a court. 



We would like to thank the Committee for putting attention to the issue raised above. 
For further information please contact: 

Alexandra Dubová, Senior Lawyer, Forum for Human Rights 
email: dubova@forumhr.eu

Hana Franková, Head of the Legal Department, Organization for Aid to Refugees
email: hana.frankova@opu.cz 
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