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I. [bookmark: _Toc136352824][bookmark: _Toc136608726][bookmark: _Toc136611029][bookmark: _Toc136611080][bookmark: _Toc183782319]Introduction
1. Te Kāhui Tika Tangata Human Rights Commission[footnoteRef:2] (Commission) makes this submission to the Committee against Torture (Committee) under its follow-up procedure under the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (Convention). This submission responds to the Committee’s four priority recommendations identified in its Concluding Observations (CObs) on the 7th periodic review of Aotearoa New Zealand (NZ), and the State party’s follow-up report (State Report).   [2:  	The Commission is accredited as an “A status” National Human Rights Institution under the Paris Principles.] 

2. The Commission acknowledges that in September 2024 the Ministry of Justice launched an online monitoring tool to track recommendations from United Nations bodies and Government actions and implementation indicators.[footnoteRef:3] Currently the tool records recommendations from NZ’s 4th cycle Universal Periodic Review (UPR) in April 2024. We anticipate all recommendations, actions and indicators from the Committee’s CObs will be uploaded shortly.  [3:  	Available at https://humanrights.govt.nz/. ] 

3. This submission provides information about implementation of the four priority recommendations since the Committee’s CObs were issued, categorising the State response as implemented (wholly or partly), not implemented, or counteracted.[footnoteRef:4] [4:  	With reference to the Committee’s “Guidelines for follow-up to concluding observations” (CAT/C/55/3, 17 September 2015), at [20].  ] 


II. [bookmark: _Toc183782320][bookmark: _Hlk136518340]Article 11 – Custody and treatment
[bookmark: _Toc136352831][bookmark: _Toc136608733][bookmark: _Toc136611036][bookmark: _Toc136611087][bookmark: _Toc183782321]Conditions of detention (Concluding Observations, [28(c)])
[image: ]
4. The Commission submits that this recommendation has been counteracted. 
5. The response to this recommendation must be understood within the broader context of recent criminal justice reform in NZ.  
6. [bookmark: _Ref183444843]The healthcare system is experiencing major shortages of doctors, nurses and midwives,[footnoteRef:5] and concern over employment conditions for health[footnoteRef:6] and care workers.[footnoteRef:7] Legislation was passed under urgency to disestablish the Māori Health Authority (the body recently created to advance Māori health equity and self-determination),[footnoteRef:8] and repeal Smokefree Environments legislation.[footnoteRef:9] Poor health outcomes and inaccessibility of healthcare are particularly pronounced for people in detention.[footnoteRef:10]   [5:  	Anna Murray 1News ‘Where have all the doctors gone? ’ (1 August 2024);  New Zealand Nurses Organisation ‘Nurses say cuts to hospital-based services will impact care’ (28 May 2024); Natali Akoorie Radio New Zealand (RNZ) ‘Waikato's severe midwife shortage tackled with new programme’ (5 May 2024).]  [6:  	RNZ ‘Nurses' unions calls nationwide strike over pay dispute with Health NZ’ (18 November 2024). ]  [7:  	E Tū ‘New report exposes a care sector in crisis’ (2024). ]  [8:  	Pae Ora (Disestablishment of Māori Health Authority) Amendment Act 2024. This Bill was passed under urgency in Parliament, without being subject to usual democratic processes including public submissions to Select Committee. ]  [9:  	Janet Hoek et. al. Public Health Communication Centre Aotearoa ‘World moving forward on the smokefree generation - Aotearoa NZ goes backward’ (19 June 2024). ]  [10:  	Association for the Prevention of Torture ‘Health care services’, see in ‘Equivalence and Equity in Prison health care’ under ‘Health care principles’.  ] 

Criminal justice reforms
7. [bookmark: _Ref182818221][bookmark: _Ref183703701]The Government abolished targets to reduce the prison population, and increased budget to the Department of Corrections (Corrections) to expand capacity.[footnoteRef:11] The onsite prison population now exceeds 10,000 for the first time in 4 years.[footnoteRef:12] Legislative reforms have been introduced to: [11:  	New Zealand Government ‘Budget 2024 - Summary of Initiatives’ (30 May 2024), p.26; Office of the Minister of Corrections ‘The Minister of Corrections' priorities’ (18 June 2024), at [13]–[17]. ]  [12:  	Adam Pearse New Zealand Herald ‘Prison population exceeds 10,000 for first time in four years’ (11 November 2024). This is compared with a total prison population of 8,513 at 30 June 2023 when the Committee undertook its review. See Corrections ‘Prison facts and statistics - June 2023.’  ] 

i) [bookmark: _Ref182244470]Remove public funding for cultural reports to inform sentencing.[footnoteRef:13] [13:  	Legal Services Amendment Act 2024; RNZ ‘Legislation scrapping funding for Section 27 cultural sentencing reports passes under urgency’ (6 March 2024). ] 

ii) [bookmark: _Ref182244473][bookmark: _Ref183086522]Remove requirements for Corrections to focus on improving outcomes for Māori,[footnoteRef:14] and remove references to Te Tiriti o Waitangi,[footnoteRef:15] from the Corrections Amendment Bill.[footnoteRef:16] [14:  	Corrections Amendment Act 2024. See the Commission’s submission and supplementary submission . ]  [15:  	The agreement between Māori and the British Crown and Aotearoa New Zealand’s founding constitutional document. ]  [16:  	Te Tiriti o Waitangi provisions were removed after the Bill had been through Select Committee, meaning the decision was not subject to the public submission process and did not allow consultation with Māori, as the Crown’s Tiriti partner. See Office of the Minister of Corrections ‘Removing the Treaty of Waitangi provisions from the Corrections Amendment Bill’ (15 May 2024). ] 

iii) Offer rehabilitative programmes to people on remand, but allowing mixing with sentenced prisoners for this purpose.[footnoteRef:17] [17:  	Corrections Amendment Act 2024, above n 13. ] 

iv) Increase Corrections’ powers of surveillance over communications.[footnoteRef:18] [18:  	Ibid.] 

v) Allow disciplinary penalties to be imposed in a person’s absence.[footnoteRef:19] [19:  	Ibid. ] 

vi) Require that rehabilitative programmes be completed for parole eligibility, when Corrections is not delivering such programmes.[footnoteRef:20] [20:  	Parole (Mandatory Completion of Rehabilitative Programmes) Amendment Bill. See the Commission’s submission. ] 

vii) Reinstate three strikes sentencing, requiring particular sentences be served without parole (second strike) and carry the maximum penalty without parole (third strike).[footnoteRef:21]  [21:  	Sentencing (Reinstating Three Strikes) Amendment Bill. See the Commission’s submissionsubmissionsubmission. Following Select Committee, the Bill was “toughened” by lowering the threshold for qualifying offences. The public will have no opportunity submit on the revised Bill. See Lillian Hanly RNZ ‘Three Strikes Bill: Government wants tougher version of the law’ (22 October 2024).] 

viii) Limit judicial discretion at sentencing, aiming to reduce the use of community sentences (home and community detention, intensive supervision) instead increasing sentences of imprisonment.[footnoteRef:22] [22:  	Including by introducing new aggravating factors, limiting reductions to 40% of the sentence when considering mitigating factors personal to the offender, and preventing repeat use of sentence reductions for youth or remorse. See Sentencing (Reform) Amendment Bill and the Defence Lawyers Association of New Zealand submission. ] 

ix) [bookmark: _Ref182244483]Create new offences related to public display of gang insignia, and in some circumstances prohibit possession of gang insignia in private residences and restrict association between suspected gang affiliates, including whānau (family).[footnoteRef:23]  [23:  	Gangs Act 2024. See the Commission’s submission.   ] 

8. [bookmark: _Ref183702844][bookmark: _Ref183703505]The Government received official advice that these measures will not effectively reduce crime/recidivism.[footnoteRef:24] These reforms will intensify pressures in the justice system by creating more offences, increasing sentences, growing the population in detention, with already high numbers of adults[footnoteRef:25] and youth[footnoteRef:26] held on remand, and increasing restrictive practices. Officials have identified flow-on impacts of an increasing remand population including for meeting accommodation capacity, ensuring safety, and delivering rehabilitation effectively.[footnoteRef:27] [24:  	Ministry of Justice ‘Regulatory Impact Statement: Reinstating three strikes sentencing law’ (11 April 2024), pp.15 – 17 and ‘Regulatory Impact Statement: Responding to Gang Harms’ (14 February 2024), pp.18 – 21.  ]  [25:  	At 30 September 2024, 42.7 percent of people in prison were held on remand (27 percent remand-accused and 15.7 percent remand-convicted). See Corrections ‘Prison facts and statistics - September 2024’. ]  [26:  	In the period 1 July 2017 to 30 April 2023, 81 percent of all young people in daily youth custody were on remand. See Oranga Tamariki ‘Youth Justice Custody Trends’, at p.9. ]  [27:  	Ombudsman New Zealand ‘Kia Whaitake | Making a Difference: Investigation into Ara Poutama Aotearoa | Department of Corrections’ (June 2023) at [150], referring to the Ministry of Justice. ] 

9. [bookmark: _Ref183763168]Māori are disproportionately impacted, as discussed in response to the Committee’s recommendation [32] below.[footnoteRef:28] Māori experience deep and persistent health inequities,[footnoteRef:29] including disparities in mental health,[footnoteRef:30] and tobacco, alcohol and substance use.[footnoteRef:31] Māori also experience a higher prevalence of disability than non-Māori.[footnoteRef:32] This is compounded when Māori are over-represented among people arrested, prosecuted, convicted, and in prison,[footnoteRef:33] State care[footnoteRef:34] and youth justice detention.[footnoteRef:35] [28:  	See [20] of this submission onward. ]  [29:  	Waitangi Tribunal Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa Inquiry’ (2023), at p.161.  ]  [30:  	Timothy Gasson ‘Māori Mental Health: A report commissioned by the Waitangi Tribunal for the WAI 2575 Health Services and Outcomes Kaupapa Inquiry’ (28 August 2019), at pp.167–168. ]  [31:  	Kesaia Walker ‘Issues of Tobacco, Alcohol and Other Substance Abuse for Māori: Report commissioned by the Waitangi Tribunal for Stage 2 of the Health Services and Outcomes Kaupapa Inquiry (WAI 2575)’ (December 2019), at p.113 – 116.  ]  [32:  	Dr Paula Thérèse King ‘Māori with Lived Experience of Disability - Part I: Commissioned by the Waitangi Tribunal for Stage 2 of the WAI 2575 Health Services and Outcomes Kaupapa Inquiry’ (24 June 2019), at p.34. ]  [33:  	Ministry of Justice ‘Hāpaitia te Oranga Tangata: Safe and Effective Justice’. ]  [34:  	Oranga Tamariki ‘Disparities and disproportionality experienced by tamariki Māori’ (23 August 2023). ]  [35:  	In the period 1 July 2017 to 30 April 2023, 89 percent of all young people in youth justice detention each day were Māori and/or Pacific. See Oranga Tamariki ‘Youth justice custody trends, above n 25, p. 12.  ] 

10. This submission discusses medical services in police, youth justice detention and prisons, before addressing support to persons with intellectual or psychosocial disabilities in detention. 
Gender-, age-specific and culturally-appropriate medical services 
11. [bookmark: _Ref183702917]Police are increasingly managing detention of people with complex physical and psychological health needs.[footnoteRef:36] The Independent Police Conduct Authority[footnoteRef:37] observed that poor physical environments detrimentally impact the health and wellbeing of people in police custody, and staff often lack training to adequately conduct health and welfare risk assessments or mitigate risks associated with people’s health needs.[footnoteRef:38]  [36:  	Aotearoa New Zealand National Preventive Mechanism (NPM) ‘Monitoring Places of Detention 2022-2023’, p.28. Available at https://tikatangata.org.nz/our-work/monitoring-places-of-detention.   ]  [37:  	The IPCA is designated as an NPM under OPCAT and, domestically, the Crimes of Torture Act 1989 (COTA) to monitor places where people are held in court facilities, police cells or otherwise in the custody of police.  ]  [38:  	Aotearoa New Zealand NPM, above n 35, p.34. ] 

12. [bookmark: _Ref183707234]Police are limiting their response to mental health callouts.[footnoteRef:39] Health staff will become first responders in some areas previously covered by police, which supports a health-led response. However, health professionals are concerned about the rapidity of police withdrawal and inadequate resourcing for the mental health system to meet capacity, creating risk for both patient and staff health and safety.[footnoteRef:40]  [39:  	Office of the Minister of Police ‘The Minister of Police's Priorities’ (28 August 2024), at [35]. By September 2025, Police will implement higher thresholds before attending callouts and welfare checks, deprioritise their involvement in missing patient searches, and limit emergency department handovers to 15 minutes. ]  [40:  	Lyric Wairiwi-Smith The Spinoff ‘The police pullback on mental health callouts, explained’ (6 November 2024). ] 

13. [bookmark: _Ref183701627]In Youth Justice Facilities, the Children and Young People’s Commission (Mana Mokopuna)[footnoteRef:41] has observed long wait times for access to healthcare, inconsistency in check-ups following use of force, inconsistent medication administration, and staffing pressures, inexperience, and under-training.[footnoteRef:42] Against official advice, the Government’s Child and Youth Strategy de-prioritised mental wellbeing.[footnoteRef:43] Issues regarding youth justice are discussed further in response to the Committee’s recommendation [38(c)] below.[footnoteRef:44] [41:  	Mana Mokopuna is designated as an NPM under OPCAT and COTA to monitor children and young people in care and protection and youth justice residences established under s 364 of the Oranga Tamariki Act 1989, community-based remand care homes, and health and disability places of detention established specifically for children and young people, including youth forensic units and child and adolescent mental health units]  [42:  	Aotearoa New Zealand NPM, above n 35, p.47. ]  [43:  	Lillian Hanly RNZ ‘No mental wellbeing priority in government's latest child strategy’ (21 November 2024). ]  [44:  	See [26] of this submission onward. ] 

14. [bookmark: _Ref183703540][bookmark: _Ref183706082]Prisons have not been meeting minimum entitlements, impacting access to services including healthcare.[footnoteRef:45] Corrections does not consistently record provision of minimum entitlements.[footnoteRef:46] In a June 2023 report, the Chief Ombudsman[footnoteRef:47] noted repeat concerns about availability, accessibility, consistency and quality of healthcare provision within prisons.[footnoteRef:48] Despite Corrections setting high-level strategic objectives,[footnoteRef:49] there has been limited progress to improve health outcomes for people in prison,[footnoteRef:50] including in relation to mental health and substance use.[footnoteRef:51] Issues identified include inadequate levels of trained health staff, delays in access, and a lack of specificity or accountability for delivery.[footnoteRef:52]  [45:  	Corrections, Office of the Inspectorate ‘Special investigation into minimum entitlements at Auckland Prison’ (April 2024) at pp.49 – 50.]  [46:  	Corrections ‘Government response to the Report of the Justice Committee on the Office of the Ombudsman, OPCAT Reports (30 September 2024), at [12]–[14].  ]  [47:  	The Chief Ombudsman is designated as an NPM under OPCAT and COTA to monitor people in prison or otherwise in the custody of Corrections, premises approved or agreed under the Immigration Act 2009, health and disability places of detention (including privately run aged care facilities), residences established under s 114 of the Public Safety (Public Protection Orders Act 2014), and court facilities.]  [48:  	Ombudsman ‘Kia Whaitake’, above n 26, at [31]–[36] and [224]. ]  [49:  	Corrections ‘Hōkai Ranga 2019 - 2024’ at pp.21, 25 and 34 – 35;  ‘Wāhine: E rere ana ki te pae hou Women's Strategy 2021 - 2025’ at p.21; ‘Ageing Well Action Plan 2023 - 2026’ at pp.16 – 19; and ‘Disability Action Plan 2023 - 2027’ at pp. 19 – 22. ]  [50:  	Ombudsman ‘Kia Whaitake’, above n 26, at [40], [45]–[46], [228].  ]  [51:  	While in New Zealand, two in 10 people experience mental illness in their lifetime, over nine in 10 people in prison have a lifetime diagnosis of a mental health or substance use disorder. The Department of Corrections is managing more people with mental illnesses than any other institution, which has led forensic psychiatrist Erik Monasterio to call prisons “the new psychiatric institutions” (19 January 2024). See also Gabi Lardies The Spinoff ‘Prison or nothing: The 'self-perpetuating downward spiral' in New Zealand's mental health system’ (7 October 2024).]  [52:  	Ombudsman ‘Kia Whaitake’, above n 26, at [228]–[229], [407], [415], [422]–[423], [444]–[445], [498] and [508(iii)(b)(ii)]. ] 

15. [bookmark: _Ref183707121]While Budget 2024 continued funding to develop a new mental health and addiction service at Waikeria Prison[footnoteRef:53] and to enhance Corrections’ healthcare delivery and staff training,[footnoteRef:54] there were significant cuts to initiatives aimed at optimising health, education, rehabilitation, employment, housing and reintegration services.[footnoteRef:55]  [53:  	Corrections ‘Waikeria Prison Development’. ]  [54:  	New Zealand Government ‘Estimates of Appropriations 2024/2025 – Justice Sector’ available at https://budget.govt.nz/budget/2024/estimates/v6/index.htm. In particular, ‘Vote Corrections’ at pp.22 and 45.  ]  [55:  	New Zealand Government ‘Budget 2024 – Summary of Initiatives’, above n 10, at p.27. ] 

16. Corrections is progressing a health services improvement programme, intended to address systemic inequities, including for Māori, and improve healthcare design, delivery and monitoring.[footnoteRef:56] Rollout is expected from 2025. In mid-2024, Corrections completed its first data analysis on the needs of disabled people, which considered national, site-specific, ethnicity and gender-based, and co-existing and intersecting needs (e.g. medication, mental health and addiction).[footnoteRef:57] This is intended to inform policy development and service planning. [56:  	Corrections ‘Annual Report 2023 - 2024,’ at pp.89 to 94.  ]  [57:  	This data analysis is not yet publicly available. ] 

Supporting persons with intellectual or psychosocial disabilities
17. Disabled people are over-represented in the Corrections system and experience disparate outcomes.[footnoteRef:58] There are alternate avenues to detain people charged with offences and found to have intellectual disabilities,[footnoteRef:59] or deemed unfit to stand trial.[footnoteRef:60] Prolonged detention under these procedures, in a facility utilising extended seclusion, restrictive practices, and lacking expert staff and cultural advisors,[footnoteRef:61]  was recently challenged in the Supreme Court as being inconsistent with the NZ Bill of Rights Act 1990 and UN CRPD.[footnoteRef:62]  [58:  	Corrections ‘Disability Action Plan,’ above n 48, and Ombudsman ‘Kia Whaitake’, above n 26, at [139]. ]  [59:  	Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003 (IDCCR Act).]  [60:  	Criminal Procedure (Mentally Impaired Persons) Act 2003 (CPMIP Act). ]  [61:  	Ombudsman ‘OPCAT Report: Report on an announced inspection of Pohutukawa Forensic Intellectual Disability Unit, Mason Clinic, under the Crimes of Torture Act 1989,’ (September 2022), at p.9. ]  [62:  	Commission ‘Commission intervenes in Supreme Court disability rights case’ (29 August 2024). Both this Committee (CAT/C/NZL/CO/7, 24 August 2023) at [42(b)] and the CRPD Committee (CRPD/C/NZL/CO/2-3, 26 September 2022) at [28(b)] have previously raised concerns with the IDCCR Act, although it is not on the Government’s reform agenda.  ] 

18. Monitors of mental health and disability facilities have expressed concerns about over-occupancy, substandard material conditions, and limited specialist staff with inadequate training and varied cultural competence.[footnoteRef:63] The Mental Health Bill has been introduced, aiming to protect rights and improve equity in mental health outcomes particularly for Māori.[footnoteRef:64] This and other aims, including reducing and eliminating use of seclusion, will be difficult to achieve in practice without addressing issues identified in these facilities.  [63:  	Aotearoa New Zealand NPM, above n 35, pp.18 and 52. Including, the Chief Ombudsman: acute mental health inpatient, forensic mental health inpatient, forensic intellectual disability, and older persons mental health units; and Mana Mokopuna: youth mental health facilities.   ]  [64:  	Mental Health Bill. ] 


[bookmark: _Toc183782322]Indigenous Peoples in the criminal justice system (Concluding Observations, [32])
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19. The Commission submits that this recommendation has been counteracted. 
20. [bookmark: _Ref182818233][bookmark: _Ref183706471]Consideration of the response to this recommendation requires contextualising it within the Government’s wider law reform programme that counteracts recognition and realisation of Māori individual and collective rights. The Government has asserted its commitment to “ending race-based policies”.[footnoteRef:65] Coupled with measures mentioned at [6], [7.i)]–[7.ii)] and [7.ix)] above, reforms include: [65:  	Coalition Agreement: New Zealand National Party & New Zealand First (November 2023), at [3] on p.2 and p.10; and Coalition Agreement: New Zealand National Party & ACT New Zealand (November 2023) at [3] on p.2. ] 

i) Repealing legislative protections for Māori representation in local government.[footnoteRef:66] [66:  	Local Government (Electoral Legislation and Māori Wards and Māori Constituencies) Amendment Bill 2024 and see the Commission’s submission.  ] 

ii) [bookmark: _Ref183761620]Repealing child protection provisions requiring specific duties to Māori children in State care (s7AA Oranga Tamariki Act).[footnoteRef:67] [67:  	Oranga Tamariki (Repeal of Section 7AA) Amendment Bill see the Commission’s submission and Waitangi Tribunal ‘The Oranga Tamariki (Section 7AA) Urgent Inquiry 10 May 2024 Report,’ WAI 3350 (May, 2024).] 

iii) Introducing a Bill to unilaterally reinterpret the principles of Te Tiriti o Waitangi, omitting reference to Māori self-determination and recognition as Indigenous peoples.[footnoteRef:68] [68:  	Principles of the Treaty of Waitangi Bill. See also the Commission’s submission and the Waitangi Tribunal ‘Ngā Mātāpono - The Principles: The Interim Report of the Tomokia Ngā Tatau o Matangireia - The Constitutional Kaupapa Inquiry Panel on the Crown's Treaty Principles Bill and Treaty Clause Review Policies’ (16 August 2024).  ] 

iv) Reviewing references to the principles of Te Tiriti in all legislation.[footnoteRef:69] [69:  	Coalition Agreement: New Zealand National Party & New Zealand First, above n 64, at p.10. ] 

v) Reviewing the role of the Waitangi Tribunal, the primary avenue for Māori to raise claims regarding Crown breaches of Te Tiriti.[footnoteRef:70] [70:  	Ibid, at p.10. ] 

vi) Issuing a Cabinet (Executive) directive which sets an expectation that public services be prioritised “on the basis of need, not race”.[footnoteRef:71]  [71:  	Cabinet Office ‘CO (24) 5: Needs-based Service Provision’. ] 

21. [bookmark: _Ref183707470]Work on the National Action Plan to implement the United Nations Declaration on the Rights of Indigenous Peoples (Declaration) was stopped with no indication of recommencement.[footnoteRef:72]  [72:  	See New Zealand Government ‘Annex 1: New Zealand responses to recommendations from its 4th UPR’, response to recommendations at [27], [222]–[228] and [234]. Available at https://www.ohchr.org/en/hr-bodies/upr/nz-index. ] 

22. While the State Report outlines initiatives aimed at supporting Māori who interact with the justice system, Budget 2024 provided no further investment in legal aid,[footnoteRef:73] or for Te Ao Mārama and Whakaorangia te Mana Tangata programmes aimed at improving court processes for participants.[footnoteRef:74] Funding for Te Huringa o Te Tai o nga Wāhine police framework was decreased and will end from the 2025/2026 financial year.[footnoteRef:75] Corrections’ Māori Pathways (Kaupapa Māori Services for Wāhine) initiative was also defunded.[footnoteRef:76] The Chief Ombudsman has identified several culturally unsafe practices experienced by Māori in prison and recommended significant, systemic change to enhance cultural competence.[footnoteRef:77] [73:  	Chief Justice of New Zealand ‘Memorandum to the Incoming Attorney-General’ (29 November 2023), at [36] – [39].]  [74:  	New Zealand Law Society ‘Budget 2024 for the legal profession’ (30 May 2024). See also New Zealand Government ‘Estimates of Appropriations 2024/2025 – Justice Sector’ above n 53. In particular, Vote Courts, at p.76.  ]  [75:  	Ibid. In particular Vote Police, at p.153.  ]  [76:  	Ibid. In particular Vote Corrections, at p.55. ]  [77:  	Ombudsman  ‘Kia Whaitake’, above n 26, at [465] to [493]. ] 

23. The cumulative effect of reforms listed at [7] and [20] above counteracts the Committee’s recommendation at [32] of its CObs. Non-custodial measures have been deprioritised in favour of increased prison sentences, which will disproportionately impact Māori.[footnoteRef:78]  [78:  	See discussion at [7]–[9] of this submission. ] 

24. Māori continue to experience inequalities across almost every wellbeing indicator, including: health, justice, State care of children, employment, income and housing.[footnoteRef:79] The reforms discussed above do not recognise intersectional issues experienced by Māori, or the validity of targeted measures as tools for addressing historical and systemic inequities. As affirmed in Te Tiriti o Waitangi and the Declaration, and identified in the Committee’s CObs, human rights obligations must be specifically applied to Indigenous peoples.  [79:  	Te Tai Waiora: Wellbeing in Aotearoa New Zealand 2022’ (November 2022), at p.7.] 


[bookmark: _Toc183782323]Juvenile justice (Concluding Observations, [38(c)])
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25. [bookmark: _Ref182921430]The Commission submits that this recommendation has been counteracted. 
26. [bookmark: _Ref182921512]Despite a decrease in youth offending over the last decade,[footnoteRef:80] the previous Government commenced law reforms targeting juvenile justice which the current Government has continued.  [80:  	Noted in the State Report at [35]. ] 

27. [bookmark: _Ref182833752]The Police Minister identified ‘tackling youth offending’ as a priority, expecting “children and young people will be held to account for criminal offending”.[footnoteRef:81] UPR recommendations to raise the minimum age of criminal responsibility were not accepted.[footnoteRef:82] Coupled with repeal of s7AA of the Oranga Tamariki Act,[footnoteRef:83] reforms have been introduced since the Committee’s CObs which: [81:  	Minister of Police, above n 38, at [24]–[26].]  [82:  	See New Zealand Government ‘Annex 1: New Zealand responses’ above n 71, response to recommendations at [76]–[81].]  [83:  	Discussed at [20.ii)] of this submission.  ] 

i) Create new categories of offence aimed at youth, and allowing prosecution of 12-year-olds through the adult criminal jurisdiction.[footnoteRef:84] [84:  	Ram Raid Offending Bill and Commission’s submission.   ] 

ii) Limit judicial discretion to apply youth-based sentencing reductions.[footnoteRef:85] [85:  	Sentencing (Reform) Amendment Bill.  ] 

iii) Create a new category of Young Serious Offender for 15 to 17-year-olds,[footnoteRef:86] and establishing military-style boot camps.[footnoteRef:87] The Government is considering extending eligibility to those aged 10 and above.[footnoteRef:88] Legislation has been introduced to extend powers for staff and “third party providers” to use physical force against young people in these settings.[footnoteRef:89]  [86:  	RNZ ‘Risk young offenders will be labelled for life rather than rehabilitated - Children's Commissioner’ (24 June 2024). ]  [87:  	RNZ ‘Children's Minister unveils pilot boot camp in Palmerston North’ (20 July 2024). ]  [88:  	Giles Dexter RNZ ‘'No evidence' government's boot camp, Young Serious Offender category will work - critics’ (29 June 2024). ]  [89:  	Oranga Tamariki (Responding to Serious Youth Offending) Amendment Bill. Currently powers to use force only exist inside youth justice residences, and the Bill would allow the use of force while at overnight camps or rehabilitative programmes. See also Jamie Ensor ‘Leaked email reveals government departments' concerns about bootcamp proposal; Oranga Tamariki made changes’ (18 November 2024). ] 

28. [bookmark: _Ref183765547][bookmark: _Ref183763970]Budget 2024 introduced significant cuts for Oranga Tamariki (Ministry for Children), which is responsible for administering youth justice residences.[footnoteRef:90] Recent reports have found young people held overnight in Police cells due to limited availability in Oranga Tamariki facilities.[footnoteRef:91] Mana Mokopuna has cautioned against punitive approaches, regular incidence of assaults, limited cultural understanding, lack of meaningful activities, and short-staffing pressures at youth justice residences.[footnoteRef:92] Officials have warned against de-prioritising rehabilitation and reintegration,[footnoteRef:93] while past experience indicates boot camp models increase the risk of abuse.[footnoteRef:94] [90:  	Adam Pearse New Zealand Herald ‘Labour warns Oranga Tamariki cuts will 'decimate' youth justice system’ (5 July 2024). ]  [91:  	Edward Gay Stuff NZ ‘'Should be banned': 14-year-old spends two night in police cells’ (9 March 2024). ]  [92:  	RNZ ‘'Evidence of regular assaults' at youth justice facilities, staff fail to intervene’ (2 September 2024); Mana Mokopuna ‘Rapid review of youth justice system is just the beginning’ (21 September 2023). ]  [93:  	Chelsea Daniels ‘Boot camps: Officials' warnings ahead of new laws to tackle youth offenders’ (14 October 2024).]  [94:  	RCOI ‘Whanaketia – through pain and trauma, from darkness to light’ (Final Report) (July 2024), Factors at [811]: “…the youth justice settings for youth offenders that operated throughout the rest of the Inquiry period often operated on a military-style basis in harsh conditions unconducive to rehabilitation. These care settings fostered abuse and led to further offending.” And Recommendation 71: “The government should, as a priority, support and invest in the development of disability and mental health, educational and youth justice models of care that do not perpetuate the institutional environments and practices including segregation that led to historic abuse and neglect in care.”] 

29. [bookmark: _Ref183765549]Overhauling agencies that monitor Oranga Tamariki also heightens risk. Legislative reforms took effect in July 2023 to establish Mana Mokopuna[footnoteRef:95] as a successor to the Office of the Children’s Commissioner, and to shift some of the former Commissioner’s functions to the Chief Ombudsman (complaints functions) and the Independent Children’s Monitor (ICM), a departmental agency responsible for monitoring domestic care standards.[footnoteRef:96] A Bill was introduced in November 2024 that would establish the ICM as an independent Crown entity, while dis-establishing the Board of Mana Mokopuna and ending the term of the Chief Children’s Commissioner early.[footnoteRef:97] A review of the current system has been brought forward two years to run concurrent with the Bill’s passage through Parliament, and will consider removing additional functions from Mana Mokopuna including its OPCAT designation.[footnoteRef:98] Restructuring and reviewing the new monitoring framework without allowing it an opportunity to embed risks detracting from the core responsibility of upholding the rights of the most vulnerable children in NZ.  [95:  	Children and Young People's Commission Act 2022.  ]  [96:  	Oversight of Oranga Tamariki System Act 2022. ]  [97:  	Oversight of Oranga Tamariki System Legislation Amendment Bill.  ]  [98:  	Ministry of Social Development ‘Independent reviewer appointed for oversight of the Oranga Tamariki system’ (7 October 2024). ] 

30. While the Government has taken some steps to enhance safeguards for children in State care, detailed at [41.ii)] below, the Commission considers that urgent action is needed to comply with the recommendation at [38(c)] of the Committee’s CObs. 

III. [bookmark: _Toc183782324]Article 14 – Redress and compensation
[bookmark: _Toc183782325]Historical abuse in State care and in the care of faith-based institutions (Concluding Observations, [48(b)])
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31. The Commission submits that this recommendation has been:
i) partially implemented for Messrs Zentveld, Richards and other Lake Alice Hospital survivors[footnoteRef:99] [99:  	We refer to victims/survivors of torture, violence, and abuse as “survivors”.] 

ii) partially implemented regarding the State’s wider response to the Final Report of the Royal Commission of Inquiry into Historical Abuse in State Care and in the Care of Faith-based Institutions (RCOI)
iii) counteracted regarding measures to prevent and respond to abuse of children currently in State care. 
Redress for Messrs Zentveld and Richards 
32. The RCOI Final Report was tabled on 24 July 2024, with the Prime Minister giving an apology and first official acknowledgement that torture occurred at Lake Alice. While the Final Report makes recommendations relevant to Lake Alice survivors,[footnoteRef:100] including Messrs Zentveld and Richards, the Commission submits that the timing of its release cannot account for persistent delays and inaction on investigation, prosecution, and redress.  [100:  	RCOI Final Report ‘Whanaketia’, above n 93, particularly Recommendations 6, 7 and 18. ] 

33. These issues first emerged in 1976 and governments have long been aware of what occurred.[footnoteRef:101] New Zealand ratified the Convention in 1992, at which stage domestic law would have been reviewed for compliance.[footnoteRef:102] The State party’s initial report stated there had been no reports of torture having occurred in the country either before or after the Convention was ratified.[footnoteRef:103] In both its 5th and 6th periodic reviews of NZ (2009 and 2015), this Committee identified among priority recommendations for its follow-up procedure that the State ensure prompt, impartial investigation and prosecution of “historical” abuse cases in State care including Lake Alice, and to accord victims full redress. These recommendations were reiterated in a letter from the Committee’s Follow-up Rapporteur to the State in 2012.[footnoteRef:104] The Committee released its decision on Mr Zentveld’s claim in 2019 and Mr Richards’ claim in 2022, finding both had been subjected to torture and their rights under articles 12 to 14 breached.[footnoteRef:105] [101:  	Aaron Smale Newsroom ‘Crown cover-up? The timeline’ (14 October 2024) and Katie Kennedy RNZ ‘The Royal Commission of Inquiry into Abuse in Care: a timeline’ (14 November 2024). ]  [102:  	New Zealand Parliament ‘Parliament's role in international treaties’ (17 April 2019). ]  [103:  	New Zealand Government ‘Initial reports of States parties due in 1991’ (CAT/C/12/Add.2, 20 September 1992) at [1.3]. ]  [104:  	Letter from Felice D. Gaer to New Zealand Government (7 May 2012). ]  [105:  	Paul Zentveld v. New Zealand (CAT/C/68/D/852/2017, 4 December 2019) at [9.1]–[12] and Malcolm John Richards v. New Zealand (CAT/C/73/D/934/2019, 12 May 2022) at [8.1]–[10].  ] 

34. [bookmark: _Ref182837335][bookmark: _Ref183764763]The RCOI was established in 2018, as was the Crown Response Unit (CRU). In December 2021, the RCOI released its Redress Report, with detailed recommendations about how to establish a holistic redress scheme, independent from central government, which could facilitate acknowledgements and apologies for the abuse, harm and trauma inflicted and suffered, together with access to support services, financial payments, and restoration of dignity for survivors.[footnoteRef:106] The Redress Report recommended government agencies use their best endeavours to resolve claims pending establishment of the new scheme. In its December 2022 Lake Alice report, the RCOI published findings consistent with the Committee’s decisions on Messrs Zentveld and Richards’ claims.[footnoteRef:107] The RCOI Final Report supports earlier findings but does not present any new information that is material to the resolution of these claims.  [106:  	RCOI ‘He Purapura Ora, he Māra Tipu from Redress to Puretumu Torowhānui’ (December 2021). ]  [107:  	RCOI ‘Beautiful Children: Inquiry into the Lake Alice Child and Adolescent Unit’ (December 2022). ] 

35. Following tabling of the RCOI Final Report, on 30 October 2024, the Government announced Lake Alice survivors will be able to claim reimbursement for legal fees they paid following a 2001 financial settlement.[footnoteRef:108] Survivors have until 30 June 2025 to lodge a claim for reimbursement with the Ministry of Health. However, payments will not be adjusted for inflation and families of survivors who have died since 2001 cannot claim on behalf of their estate. The $2.7m package will also cover administration costs for the claims process. [108:  	This is consistent with Recommendation 18 from the RCOI Final Report “Whanaketia”, above n 93. For more details see RNZ ‘Crown to pay Lake Alice survivors back $2.67m for legal fees’ (30 October 2024). ] 

36. [bookmark: _Ref183764864]On 12 November 2024, the Prime Minister issued a formal apology and committed to avoid repetition.[footnoteRef:109] The apology acknowledged that disbelief in survivors and poor record-keeping meant perpetrators were not prosecuted. This received cross-party Parliamentary support, and was accompanied by apologies from seven government agencies. It received mixed reactions from survivors.[footnoteRef:110] This apology gave no definitive position on compensation and rehabilitation.[footnoteRef:111]  [109:  	Rt Hon Christopher Luxon, Prime Minister ‘Crown apology to abuse survivors’ speech delivered in Parliament, 12 November 2024. ]  [110:  	Lilian Hanley RNZ ‘Abuse in care apology called PR stunt, 'not genuine' and 'tokenistic' by some survivors’ (12 November 2024). ]  [111:  	Details of further announcements on 12 November 2024, pertaining to the wider group of survivors, are outlined at [41.ii)] of this submission.] 

37. The RCOI found that successive governments have prioritised minimising State legal and financial liability, resulting in a lack of accountability, deficient police investigations, and impunity for perpetrators.[footnoteRef:112] As the State report indicates, these matters remain unresolved.  [112:   	RCOI Final Report ‘Whanaketia’, above n 93: “Political and public service leaders spent time, energy and taxpayer 
resources to hide, cover up and then legally fight survivors to protect the potential perceived costs to the Crown, and their own reputations” (Executive Summary, at [54], and also [25]). See also Summary of key findings in relation to systemic factors at [81]–[81(v)] and findings of fault regarding the State at [82]–[82(f)(viii)]. See also Jimmy Ellingham RNZ ‘ACC not removing psychologist associated with Lake Alice, despite survivors' wishes’ (11 November 2024).  ] 

38. The State Report refers to “further redress” for Messrs Zentveld and Richards but, the State having not previously admitted torture occurred at Lake Alice, any payments already received would not have accounted for this particular harm. Redress for torture must be accorded to Messrs Zentveld, Richards and other Lake Alice survivors without further delay and must account for the impact of the response to date.  
Response for other survivors
39. The RCOI Final Report estimated up to 200,000 people were abused in State and faith-based care between 1950–1999.[footnoteRef:113] The RCOI found that across all care settings, people experienced racism and ableism. Māori and Pacific children were more likely to experience physical abuse than those from other ethnicities. One third of people in State care during this period served prison sentences in later life.  [113:  	RCOI Final Report ‘Whanaketia’, ibid, Summary of key findings on nature and extent at [75(a)]–[75(k)] and [77(h)]. ] 

40. As outlined at [34] above, both the RCOI’s Redress and Final Reports make clear recommendations about how the State can implement a redress system as an immediate priority.[footnoteRef:114]  [114:  	RCOI, ‘He Purapura Ora’ above n 105 and Final Report ‘Whanaketia’, ibid, particularly Recommendations 1 – 38.  These recommendations include making public acknowledgments and apologies, taking steps to determine liability for torture and ill-treatment, amending prosecution and investigation guidelines, compensating survivors, funding projects connected to community harm, providing payments to families who have experienced intergenerational harm, and removing barriers to civil proceedings.] 

41. On 12 November, the Government provided a further update:[footnoteRef:115] [115:  	Rt Hon Christopher Luxon, above n 108.  ] 

i) It has commenced work on 28 of the 138 recommendations outlined in the RCOI Final Report.
ii) [bookmark: _Ref183707986]It has introduced an Amendment Bill,[footnoteRef:116] making straightforward legislative changes recommended by the RCOI: removing strip searches of children in care and introducing new powers to search visitors to youth justice residences,[footnoteRef:117] closing a loophole on restrictions for people working with children,[footnoteRef:118] enforcing better record keeping,[footnoteRef:119] and amending the Crimes Act to include disability in the definition of vulnerable adult.[footnoteRef:120] [116:  	See Abuse in Care Legislation Amendment Bill. ]  [117:  	Currently there are no powers to search visitors, staff or contractors entering Youth Justice residences for harmful items. ]  [118:  	The current loophole allows some people with overseas convictions to work with children. ]  [119:  	Public Records Acts will be strengthened to give the Chief Archivist more powers including the ability to issue performance notices and require agencies to provide time-bound action plans in response to problems with record-keeping. For concerns about current record-keeping practices, see Ombudsman ‘Children in Care: complaints to the Ombudsman 2019 - 2023’ (21 February 2024), at p.15. ]  [120:  	This will make it explicit that those caring for disabled adults owe them a statutory duty of care. ] 

iii) A National Remembrance Day will be held on 12 November 2025.
iv) Memorials for proven perpetrators will be removed. The Government will also work with local authorities to care for unmarked graves located on former care sites.
v) $32million will be invested to increase capacity for the current redress system while the new system (expected in 2025) is established. Currently, rapid payments for abuse victims are capped at $30,000.[footnoteRef:121] It is unconfirmed whether this investment will increase the cap, or whether survivors who previously accepted compensation will be eligible for further payments.[footnoteRef:122]  [121:  	Ministry of Social Development ‘Making a claim for abuse or neglect in state care’ (March 2023). We note that a 2019 report ‘Economic cost of abuse in care’ (29 September 2020) commissioned by the RCOI estimated the cost over a lifetime per individual abused in care is $857,160 (see p.37 Table 9). ]  [122:  	Ellen O’Dwyer RNZ ‘Abuse survivors sceptical about funding boost for current redress system’ (13 November 2024).  ] 

vi) A $2million fund will be established for organisations supporting survivors. 
42. Survivors still have no immediate prospect of receiving full redress, including compensation and rehabilitation. It is also unclear whether survivors of abuse in faith-based settings will receive redress. NZ has maintained its reservation to article 14 of the Convention, leaving awards of compensation to victims of torture at the Attorney-General’s discretion. The State did not accept UPR recommendations to remove this reservation, but undertook to review whether it is still required.[footnoteRef:123] [123:   	New Zealand Government ‘Annex 1: New Zealand responses’ above n 71, response to recommendations at [22]–[24]. ] 

Ongoing issues 
43. [bookmark: _Ref182832838][bookmark: _Ref182932420]Survivors of historic abuse in care consistently advocate for fundamentally changing the current care system, focussing on prevention and supporting in-whānau or community-based care.[footnoteRef:124] The RCOI Final Report provided detailed recommendations for addressing current issues and preventing harm.[footnoteRef:125] When the RCOI Final Report was tabled, an organisation representing care-experienced youth made an independent submission outlining 25 key asks for changing the current system.[footnoteRef:126] [124:  	RCOI Final Report, ‘Whanaketia’, above n 93, Executive Summary, at [57].  ]  [125:  	RCOI Final Report ‘Whanaketia’, above n 93, particularly Recommendations 39–87 and 111–138. These recommended are grounded in human rights and Te Tiriti o Waitangi and include taking guidance from 12 care safety principles; development of a national strategy, independent oversight agency and legislation; consistent and comprehensive standards with penalties for non-compliance; staff vetting, registration and training; an effective complaints system; progressive de-institutionalisation; best practice data collection and record keeping; consolidation and strengthening of independent monitoring; community empowerment and reduction in the need for out-of-home care; targeted prevention programmes.]  [126:  	Voyce Whakarongo Mai ‘Korowai Aroha’ (24 July 2024).  ] 

44. In its 12 November apology, the Government stated the State care system has improved “markedly" since the period examined by the RCOI.[footnoteRef:127] But abuse in State care persists. A report from the ICM found 895 instances of harm against 519 children in 2022/2023, an increase from previous years.[footnoteRef:128] Oranga Tamariki estimates 9 percent of children were harmed in care during this period.[footnoteRef:129] Monitors have cautioned inconsistent record-keeping of seclusion and use of force incidents.[footnoteRef:130] [127:  	Rt Hon Christopher Luxon, above n 108.  ]  [128:  	Independent Children’s Monitor | Aroturuki Tamariki ‘Experiences of Care in Aotearoa: Agency Compliance with the National Care Standards and Related Matters Regulations,’ (1 July 2022 – 30 June 2023), at p.77. ]  [129:  	Oranga Tamariki ‘Safety of Children in Care - Annual Report July 2022 to June 2023,’ p.7. ]  [130:  	Anusha Bradley RNZ ‘Insufficient data on restraint and seclusion of children in Oranga Tamariki facilities, watchdogs say’ (21 November 2024). ] 

45. The overrepresentation of Māori children in State care is ongoing. Māori children are more likely to be reported to Oranga Tamariki; over the past decade Māori children accounted for more than half of all children entering care; and at March 2023, 68 percent of children in care were Māori.[footnoteRef:131]  [131:  	Oranga Tamariki ‘Disparities and disproportionality experienced by tamariki Māori’ (23 August 2023). ] 

46. These systemic issues cannot be viewed in isolation from recent reforms including the repeal of s7AA of the Oranga Tamariki Act, punitive youth justice policies,[footnoteRef:132] resourcing constraints, and overhaul of the monitoring system.[footnoteRef:133]  [132:  	Outlined at [27] of this submission. ]  [133:  	Outlined at [28]–[29] of this submission. ] 

47. To improve the current State care system, the Commission urges the Government to follow the recommendations from the RCOI Final Report and take a systems-wide approach, grounded in the rights of the child and Te Tiriti.  
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() Tmprove the provision of gender- and age-specific and cultural

appropriate medical services to all persons deprived of their liberty, particularly those
with intellectual or psychosocial disabilities;
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32 The State party should increase its efforts to reduce the disproportionately high
number of Maori in prisons and to reduce recidivism, including by identifying its
underlying causes, by revising regulations and policies leading to the high rates of
incarceration of Maori and by enhancing the use of non-custodial measures and
diversion programmes. Tt should take all measures necessary to give judges the
discretion to reduce sentences or to rely on alternatives to incarceration on the basis of
relevant individual circumstances. It should also give due consideration to the
recommendations contained in the Faitangi Tribunal report, Ta mai te Rangi!, which
are aimed at addressing the disparity in reoffending rates between Maori and non-
Maori. Moreover, the State party should intensify its efforts to eliminate direct and
indirect discrimination against Maori in the administration of justice, including
through human rights training programmes for law enforcement officials, the judiciary
and penitentiary personnel. Finally, it should ensure that adequate, culturally sensitive,
qualified and accessible legal services are available to Maori.
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() Actively promote non-judicial measures, such as diversion, mediation and
counselling, for children accused of criminal offences and, wherever possible, the use of
non-custodial sentences, such as probation or community service;
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(b)  Tmplement the Committee’s decisions under article 22 of the Convention
concerning the cases of Zentveld s. New Zealand and Richards v. New Zealand, including
by conducting prompt, thorough, impartial and independent investigations into all
allegations of torture and ill-treatment made by the complainants, prosecuting the
alleged perpetrators and, if convicted, punishing them with appropriate penalties,
providing the complainants with access to full redress, including fair compensation and
rehabilitation, and intensifying its efforts to disseminate the content of the Committee’s
decisions widely





