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 Introduction
1. This is a joint submission made by Franciscans International and the Global Justice Clinic of New York University School of Law. This submission seeks to assist the Human Rights Committee in preparing the list of issues regarding Haiti’s compliance with the International Covenant on Civil and Political Rights. 
2. This submission focuses on the impact of the metal mining sector on substantive rights and various provisions contained in the ICCPR. In particular, the submitting organizations, in collaboration with local partners, note the mention of this issue in the State report itself[footnoteRef:1] and wish to bring alternative information and questions in relation to the enjoyment of rights under the Covenant in Haiti, and how the mining sector is adversely impacting these rights, including by exacerbating other obstacles to their enjoyment, and would increasingly do so  in the future.   [1:  Second periodic report submitted by Haiti under article 40 of the Covenant, due in 2018, CCPR/C/HTI/2, 24 April 2019, par. 11-15, https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fHTI%2f2&Lang=en] 

Background on Haiti’s Unique Vulnerabilities to the Impacts of Mining
3. There are no active metal mines in Haiti yet, but the government has identified the mineral sector as key to the country’s economic growth.[footnoteRef:2] The development of the mining industry in Haiti to date has been characterized by a lack of transparency and violations of the rights to information and participation of the Haitian people. Company operations during the exploratory phase—and the government’s demonstrated incapacity to oversee company activities—raise concerns for the much more serious human rights violations that may occur if in fact the mining industry continued to develop. [2:  See generally Conseil de Développement Economique et Social, www.cdes.ht/fr/actualites.html (identifying mining as one of the focal areas for the country’s development strategy); see also World Bank, Haiti: Mining for Economic Growth (July 25, 2013), www.worldbank.org/en/news/feature/2013/07/25/haiti-mining-for-economic-growth (quoting then-Prime Minister Lamothe as stating that the mining sector is key to Haiti’s “emergence” by 2020).] 

4. Industrial gold mining takes a toll on the environment and poses human rights issues for affected communities wherever it occurs.[footnoteRef:3] In Haiti, the risks of mining are heightened because of the country’s preexisting vulnerabilities to natural disaster and environmental harm— vulnerabilities that stem both from the country’s location in the Caribbean and from human-made factors, including deforestation, inadequate land and water use planning, and a lack of regulatory enforcement. The recent earthquake on October 6, 2018 in the North reminds us that Haiti will always be a nation that sits atop fault lines; the risk of earthquakes is ever present. Haiti is also one of the world’s most unequal and densely populated countries. These conditions elevate the social and environmental risks of mining and increase the likelihood that adverse impacts will disproportionately affect those Haitians who are already the most socioeconomically marginalized and at risk in terms of human rights abuses.  [3:  See, for instance, Report of the Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance, Global extractivism and racial equality, May 2019, especially para. 37 on Haiti;   CEDAW - General recommendation No. 34 (2016) on the rights of rural women; Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment on his mission to Mongolia, UN Doc A/HRC/37/58/Add.2, February 2018; Inter-American Commission on Human Rights, Indigenous Peoples, Afro-Descendent Communities, and Natural Resources: Human Rights Protection in the Context of Extraction, Exploitation, and Development Activities, December 2015.  ] 

5. It is in this context—against the backdrop of the country’s complex history with foreign intervention and investment—that efforts to develop a metal mining industry in Haiti must be understood.
6. Between 2006 and early 2013, Canadian and U.S. companies reportedly invested $30 million to explore for gold, copper, and other metals.[footnoteRef:4] In February of 2013, the Haitian Senate passed a resolution calling for a moratorium on mining, citing concerns about the process for granting mining permits and the danger mining poses to the environment.[footnoteRef:5] In 2014, the Haitian government sought assistance from the World Bank and the International Monetary Fund to rewrite its outmoded mining law. The proposed new mining law was drafted in consultation with the mining industry but without input from the Haitian public. The Global Justice Clinic analyzed the law, in detail, in its report, Byen Konte, Mal Kalkile: Human Rights and Environmental Risks of Gold Mining in Haiti.[footnoteRef:6]  [4:  See, e.g., Tate Watkins, Curses of Aid and Gold in Haiti, MEDIUM (June 14, 2013), medium.com/medium-for-haiti/7a99bd074fc4.]  [5:  Haïti—Économie : Le Sénat vote la suspension des Permis Miniers en Haïti, HAÏTI PROGRÈS (Feb. 21, 2013), www.haitilibre.com/article-7929-haiti-economie-le-senat-vote-la-suspension-des-permis-miniers-en-haiti.html. Note that the moratorium does not have the force of law. ]  [6:  Byen Konte, Mal Kalkile: Human Rights and Environmental Risks of Gold Mining in Haiti, Global Justice Clinic, Haiti Justice Initiative, 2015, https://chrgj.org/wp-content/uploads/2016/09/byen_konte_mal_kalkile_human_rights_and_environmental_risks_of_gold_mining_in_haiti.pdf] 

7. In July of 2017, Haitian media reported that Senator Hervé Fourcand had presented a draft mining law to Parliament. Despite numerous requests to the Office of Mines and Energy and to members of the Senate, Haitian civil society organizations have not succeeded in obtaining a copy of the law before Parliament. However, in early 2018, an American journalist received the version of the law before Parliament from a mining company consultant. He shared the law with the Global Justice Clinic. It is nearly identical to that analyzed in Byen Konte, Mal Kalkile: Human Rights and Environmental Risks of Gold Mining in Haiti. 
8. If passed, companies and government officials believe the law would eliminate existing barriers to the development of Haiti’s first industrial gold mines.[footnoteRef:7]  The Haitian government lacks the resources—human, technological, and financial—to operate their mining industry in a manner that will be in the primary interest of national development and the well-being of the people.  [7:  See Press Releases by Mining Companies that hold an active Exploitation Permit: Resource Générale Corporation, Haiti Mining Sector Update (June 8, 2018): Resource Générale Corporation urges the Haitian Parliament to ratify the Draft Mining Law to promote the sector; 3D Resources Limited, Haiti Termination (ASX Announcement, June 25 2018): The project is held until a new Mining Act in Haiti is passed which would make it possible to resume the work on the project. ] 

9. In its General Comment 36, the Committee establishes that “States parties should (…) ensure sustainable use of natural resources, develop and implement substantive environmental standards, conduct environmental impact assessments and consult with relevant States about activities likely to have a significant impact on the environment, provide notification to other States concerned about natural disasters and emergencies and cooperate with them, provide appropriate access to information on environmental hazards and pay due regard to the precautionary approach“.[footnoteRef:8] [8:  General comment No. 36 (2018) on article 6 of the International Covenant on Civil and Political Rights, on the right to life, Human Rights Committee, 30 October 2018, CCPR/C/GC/36, para. 62.] 

General Question for the State
· What plan, if any, does the government have to discuss whether mining is an appropriate industry in Haiti?  This must include mitigation of environmental and social risks, and recognition of Haiti’s unique vulnerabilities, including seismic risk and other natural disasters.
Article 6
The Right to Life
10. [bookmark: _GoBack]Many of the general conditions present in Haiti, including access to food, clean water, health care, sanitation, and related necessary infrastructure, threaten or impede the right to life or the enjoyment of living a life with dignity.[footnoteRef:9] This Committee has already stated that violations of article 6 may include threats and situations where there is no loss of life.[footnoteRef:10] [9:  General comment No. 36 (2018) on article 6 of the International Covenant on Civil and Political Rights, on the right to life, Human Rights Committee, 30 October 2018, CCPR/C/GC/36, para. 26.]  [10:  Norma Portillo Cáceres et.al. v. Paraguay, CCPR/C/126/D2751/2016, 20 September 2019, p. 7.3] 

11. In February 2016, the World Food Program declared a food crisis in Haiti, reporting that over 3.6 million Haitians face food insecurity and more than 1.5 million live with severe food insecurity.[footnoteRef:11] Over the past few years, the number of Haitians requiring urgent food assistance has grown to 3.7 million people, amounting to one in three Haitians.[footnoteRef:12] [11:  Press Release, World Food Program, El Niño, Dought Blamed as Severe Food Insecurity Doubles in 6 Months in
Haiti (Feb. 9, 2016), http://www.wfp.org/news/news-release/el-nino-drought-blamed-severe-food-insecuritydoubles-
6-months-haiti.]  [12:  World Food Programme ramping up to reach 700,000 with emergency operations in Haiti, World Food Program, 6 December 2019, https://www.wfp.org/news/world-food-programme-ramping-reach-700000-emergency-operations-haiti-0] 

12. Alongside food, Haitians also often lack access to clean water and sanitation. Less than half of Haitians living in rural areas have access to water; access to and quality of water may further deteriorate as the mining sector in Haiti grows, and continues to be a point of focus for the State’s economic growth strategy. Only a quarter of Haitians have access to a toilet.[footnoteRef:13] Notably, from 1990 -2015, “access to enhanced sanitation installations only increased by 1% among the poorest in the rural areas” and declined by 3% amongst urban poor.[footnoteRef:14]  [13:  Figure as of 2015. See: 5 Things You Need to Know About Water in Haiti, World Bank, 27 May 2015, https://www.worldbank.org/en/news/feature/2015/05/27/five-things-you-need-to-know-about-water-in-haiti]  [14:  Forging a path to progress for Haiti’s water and sanitation, World Bank Blogs, 5 March 2019, https://blogs.worldbank.org/water/forging-path-progress-haitis-water-and-sanitation] 

13. Haiti has some of the most alarming health indicators. Contaminated water has been identified as one leading causes of child mortality and more than half the annual toll in Haiti is caused by waterborne illnesses, such as typhoid, cholera, and chronic diarrhea.[footnoteRef:15] Metal mining presents serious risks to health, namely respiratory diseases, skin diseases, increased risk of cancer and other diseases due to toxic exposure, and digestive illness. In the absence of a strong legal framework, metal mining may further exacerbate health conditions which threaten the right to life and the right to life with dignity.[footnoteRef:16]  [15:  UNEP, UN-HABITAT, GRID-ARENDAL, SICK WATER?: THE CENTRAL ROLE OF WASTE-WATER MANAGEMENT IN SUSTAINABLE DEVELOPMENT, (Corcoran, E., C. Nellemann, E. Baker, R. Bos, D. Osborn, H. Savelli eds., 2010).]  [16:  The Inter-American Commission on Human Rights has found that a State’s failure to prevent or mitigate the impacts of mining on communities and the environment violates the right to health. Coulter et al., Case 7615, Inter-Am. Comm’n H.R, Res. No. 12/85, OAS/Ser.L/V/II.66, doc.10 rev. 1 (1985). Moreover, during the extraction phase of mining, the use of chemical processing and industrial-scale digging and crushing equipment may cause not only environmental problems, including water contamination, but also it can impact health severely. Dirty Gold's Impacts, NO DIRTY GOLD, http://nodirtygold.earthworksaction.org/impacts#.UzzhUfldWet (last visited Oct. 4, 2015).] 

[bookmark: _Hlk29815503]Questions for the State
· What measures have been taken by the State to ensure the enjoyment of the right to life and the right to life with dignity, [footnoteRef:17] including in regards to: [17:  General Comment 36, paragraph 26] 

· Access to food, including by supporting Haitian farmers, and access to safe drinking water?
· Improved health infrastructure and access to healthcare for Haitian people?
· Potential adverse impacts that may arise as a result of business activities, including those related to the mining sector? 
· Access to proper sanitation, irrespective of location and economic status?
· What measures has the State taken in order to recognize and assist marginalized individuals and communities? 
· What measures has the State taken to ensure that the activities of mining and other business companies do not have negative impacts on the right to life with dignity?) 
Article 19
Right to freedom of expression, including the freedom to seek, receive and impart information
14. Haitian people call the development of the metal mining sector in Haiti a blackawout—total lack of transparency and absence of information. 
15. Some residents of communities, where mining companies have explored for gold and other metals have complained of individuals entering their lands, marking their property, taking samples without permission, and failing to provide adequate information about the purposes of these preliminary mining activities. Many residents said that they learned that mining companies held a permit to their land the day that company vehicles arrived.  This lack of transparency, prior consultation and access to information has violated the rights of communities. There is a risk that these violations would be exacerbated during the extraction phase of gold mining, when large tracts of land would be occupied and community members likely displaced.
16. In some communities, companies have obtained land access agreements from local land owners in order to occupy land necessary for mining-related work. Many community members have complained that they did not understand the agreements, were not given adequate notice of their terms, or were asked to thumbprint the agreements to signal their accord without having been read the text. 
17. In 2013 the Haitian government and the World Bank created a task force to redraft Haiti’s Mining Law.  The task force sought—and included—input from the very mining companies that held mining permits in Haiti on the content of the draft law.  In contrast, the task force did not seek input from civil society and, importantly, did not seek input or even inform the communities of the metal belt that runs through the island of Hispañola.   
18. In 2015, Haitian advocates held a hearing at the Inter-American Commission on Human Rights (IACHR).  The IACHR later concluded that they found “troubling information on existing obstacles to the exercise of the right of access to public information, particularly related to foreign investment projects, tourism developments, mining, and exploitation of natural resources.”[footnoteRef:18] Not a single environmental and social impact assessment concerning gold mining has been made public in Haiti, and it is not clear whether companies have in fact completed such studies. The companies that currently hold permits in Haiti have failed to provide any information about the risks and benefits of proposed mining projects. [18:  Inter-Am. Comm’n on H.R., 154th Sess. (Mar. 17,2015), at 12, http://chrgj.org/wp- content/uploads/2015/03/150325HaitianRelease_French.pdf] 

19. Major decisions are often made behind closed doors in Port-au Prince, in French rather than in Creole (the language spoken by all Haitians). Community members have expressed frustration at being excluded from decisions that affect their lives. Haitian peasants and other citizens cannot meaningfully participate in the activities of their government, due to lack of access to information and the failure of the government to create accessible mechanisms for citizen input.
Questions for the State
· What efforts to “ensure easy, prompt, effective and practical access”[footnoteRef:19] to information regarding the mining sector and the proposed draft law have been made by the State?  [19:  General Comment No. 34, Article 19: Freedoms of opinion and expression, 12 September 2011, CCPR/C/GC/34, para. 19, https://www2.ohchr.org/english/bodies/hrc/docs/gc34.pdf] 

· What measure has the State taken to ensure effective and practical access to information, in Creole, in relation to business activities and megaprojects?  
What, if any, measures has the government of Haiti taken to draft and pass an access to information law?  
What measures has the State taken in order to ensure that citizens are taking part in the conduct of public affairs, and can engage in and exert “influence through public debate and dialogue,”[footnoteRef:20] in particular in relation to formal and informal policies and practices that the State has implemented in relation to the mining sector?  [20:  General Comment No. 25: The right to participate in public affairs, voting rights and the right of equal access to public service, para. 8, https://www.equalrightstrust.org/ertdocumentbank/general%20comment%2025.pdf] 

· What are participatory processes, in particular including for affected populations, has the State adopted when granting licenses in relation to business activities including mining?
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