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Suggestions for disability-relevant recommendations to be included in the Concluding Observations of the Committee against Torture 

46th Session (9 May – 3 June 2011)

The International Disability Alliance (IDA) has prepared the following suggestions for the Concluding Observations, based on references to persons with disabilities to be found in the state report submitted for the CAT Committee’s 46th Session.

IRELAND

Ireland has signed but not ratified the Convention on the Rights of Persons with Disabilities.
State Report
Mental Health Act, 2001

51.
The Mental Health Act, 2001 provides a modern legal framework for the admission and treatment of persons with a mental disorder including a high level of protective measures in relation to patients’ rights, and brings Ireland’s mental health law into compliance with international conventions.
57.
Ireland now has in place a broad-based anti-discrimination regime in the areas of employment and in the access to and provision of goods and services whether by the private or public sector, including the provision of education and access to accommodation. The Acts prohibit discrimination on nine grounds against those in employment, seeking access to employment or participating in vocational training, and those seeking goods and services. These grounds are gender, marital status, family status, sexual orientation, religious belief, age, disability, race and membership of the Traveller community. The Acts also outlaw victimisation, that is, discrimination against an individual because he or she has taken a case or is giving evidence under the equality legislation, or has opposed by lawful means discrimination which is prohibited under this legislation.
72. Ireland has signed but not yet ratified the following international agreements:..

(d) Convention on the Rights of Persons with Disabilities;
Mental Health Commission

211. The Mental Health Commission has embarked upon an extensive multifaceted training and information programme to support mental health professionals in providing quality mental health services. The overall objective of the programme is to equip mental health care professionals, families, carers, advocates and the general public with knowledge on the Mental Health Act 2001.
212. The Mental Health Commission has also issued rules and codes of practices governing the use of seclusion and restraint in centres for the care and treatment of people with mental illness. Compliance with these rules is monitored by the Inspector of Mental Health Services.
213.
Section 69(2) of the Mental Health Act 2001 obliges the Mental Health Commission to make rules providing for the use of seclusion and mechanical means of bodily restraint on a patient. A “patient” under section 69(4) of the Act refers to a person to whom an admission or renewal order relates, a child in respect of whom an order under section 25 is in force and a voluntary patient as defined by the Act. Under the provisions of the 2001 Act, seclusion and mechanical means of bodily restraint can only be used where it is necessary for the purposes of treatment, or to prevent the patient from injuring himself or herself or others, and when used, must be in accordance with the Mental Health Commission rules.
214.
Principle 11 of the Principles for the Protection of Persons with Mental Illness and the Improvement of Mental Health Care (1991) states: “Physical restraint or involuntary seclusion of a patient shall not be employed except in accordance with the officially approved procedures of the mental health facility and only when it is the only means available to prevent immediate or imminent harm to the patient and others. It shall not be prolonged beyond the period which is strictly necessary for this purpose.” Thus, the key principle underpinning the use of seclusion and/or mechanical means of bodily restraint is that they shall only be used as a last resort when all other options have been considered and shall not be prolonged beyond the period of time that is necessary for their purpose.
215. The Mental Health Act 2001 provides for deprivation of liberty by means of seclusion and mechanical means of bodily restraint for voluntary patients. The Mental Health Commission is strongly of the view that the use of seclusion and mechanical means of bodily restraint on a voluntary patient must involve a consideration of whether involuntary admission of the patient on the grounds of mental disorder is warranted, and if so, the appropriate procedures must be followed.

Mental Health Tribunal

233.
All involuntary admissions are automatically reviewed by an independent, three- person Mental Health Tribunal comprising a Barrister/Solicitor as Chair, a Consultant Psychiatrist and a lay person, which operates under the auspices of the Mental Health Commission. The review is independent, automatic and must be completed within 21 days of the admission or renewal order being signed. The function of the Mental Health Tribunal is to revoke or affirm the admission or renewal order. Patients have the right to attend their mental health tribunal and be represented by a legal representative who is appointed by the Mental Health Commission. The Commission also arranges for an independent medical examination of each involuntary patient to be carried out by a consultant psychiatrist, the report of which is considered by the Tribunal.
234.
The Inspector of Mental Health Services, as provided for in the Mental Health Act 2001, is a consultant psychiatrist responsible for visiting and inspecting every inpatient centre for the care and treatment of people with mental illness in Ireland annually. The Inspector may also visit and inspect any other premises where mental health services are being provided. The Inspector is assisted by a multidisciplinary team.
235. As part of the inspection process, the Inspectorate ascertains the degree of compliance by centres with: (a) Rules for the use of seclusion and mechanical means of bodily restraint; (b) Rules for the use of electro-convulsive therapy; (c) and Codes of practice prepared by the Mental Health Commission.
236. It also monitors compliance with the regulations for approved centres. The Inspectorate has various powers to enter and inspect centres, to obtain information from the staff and to take evidence under oath. The Inspectorate’s report is published annually.
237.
The operation of the Mental Health Act 2001 was reviewed by the Minister for Health and Children in 2006 and, arising from the review, a number of minor amendments are under consideration. A report on the operation of part 2 of the Act (Involuntary admission of persons to approved centres) was prepared and submitted to the Minister for Health and Children by the Mental Health Commission in April 2008 and its recommendations are currently under consideration.

Involuntary detention of persons with mental disorder in a criminal justice context and the role of the Mental Health (Criminal Law) Review Board

238.
The Criminal Law (Insanity) Act 2006 provides a modern legislative framework for the treatment of individuals suffering from mental disorder who are charged with offences or found not guilty by reason of insanity in respect of such offences and consequently detained in designated institutions or centres. The Act also provides a legislative basis for the treatment of prisoners who are found to be suffering from mental disorder and who require detention in these institutions also.
239.
In particular, the Act provides for the Mental Health (Criminal Law) Review Board whose role it is to review the detention of such individuals. The Board has a duty to ensure that the detention of a patient is reviewed at intervals of such length (not more than 6 months) as it considers appropriate. The Board is independent in the exercise of its functions and provision is made for sittings for the purpose of review of a patient’s detention in respect of which it may receive submissions and such other evidence as it thinks fit. Furthermore, the Board has a duty to assign a legal representative to a patient the subject of review, unless he or she proposes to engage one. Finally, the Board can make such order as it thinks proper in relation to a patient, whether for further detention, care or treatment in a designated centre, or for his or her discharge, whether unconditionally or subject to conditions for out-patient treatment or supervision or both.
240.
The Government has approved proposals for the amendment of the Criminal Law (Insanity) Act 2006 and a Bill is currently being drafted.

241.
The proposals address two areas of the Act. The first concerns cases where an accused person’s fitness to be tried may be an issue. The amendment will provide for objective medical evidence to be considered by the trial Judge before he or she decides to refer a person for an initial psychiatric assessment in a designated centre.
242.
The Act currently provides for the Mental Health (Criminal Law) Review Board established under the 2006 Act regularly to review the detention of persons committed to a designated centre under the 2006 Act. The Board may make an order for the release of such person either unconditionally or subject to conditions in certain circumstances. The second amendment will enable the Board to arrange for the supervision of patients released on a conditional basis from a designated centre.

312.
Any person subject to military law who incurs injury, loss or damage as a result of torture, incurred in the course of duty, active or otherwise has recourse to the civil courts to pursue a civil action for damages against any person responsible for such torture if that person is within the jurisdiction of the courts of Ireland without prejudice to any disability benefit, which may be added to existing pension entitlements.

Recommendations from IDA :

· Reform law, policies and practices in recognition that the principles concerning involuntary confinement and treatment of persons with psychosocial disabilities* as contained in the1991 UN Principles for the Protection of Persons with Mental Illness and for the Improvement of Mental Health Care are currently obsolete and have been superseded by the Convention on the Rights of Persons with Disabilities (see para 214 of the state report). As acknowledged by the Special Rapporteur on Torture, “Thus, in the case of earlier non-binding standards, such as the 1991 Principles for the Protection of Persons with Mental Illness and for the Improvement of Mental Health Care (resolution 46/119, annex), known as the Mental Illness Principles, the Special Rapporteur notes that the acceptance of involuntary treatment and involuntary confinement runs counter to the provisions of the Convention on the Rights of Persons with Disabilities.” (Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, para 44).
· Adopt measures to ensure that all health care and services, provided to persons with disabilities, including all mental health care and services, is based on the free and informed consent of the person concerned, and that involuntary treatment and confinement are not permitted by law in accordance with the CRPD.
(“Legislation authorizing the institutionalization of persons with disabilities on the grounds of their disability without their free and informed consent must be abolished. This must include the repeal of provisions authorizing institutionalization of persons with disabilities for their care and treatment without their free and informed consent, as well as provisions authorizing the preventive detention of persons with disabilities on grounds such as the likelihood of them posing a danger to themselves or others, in all cases in which such grounds of care, treatment and public security are linked in legislation to an apparent or diagnosed mental illness.”(OHCHR Thematic Study on enhancing awareness and understanding of the
CRPD, A/HRC/10/48, 26 January 2009, para 49; see also OHCHR Information note no 4, “The existence of a disability can in no case justify a deprivation of liberty.”  http://www.ohchr.org/EN/UDHR/Documents/60UDHR/detention_infonote_4.pdf).

· Ensure that the Mental Health Commission reforms its codes and practices governing the use of seclusion and restraint to end all practices of restraint, fixation, physical force, isolation, control of behavior using medications, and other forced or coerced administration of psychiatric interventions such as electroshock and mind-altering drugs including neuroleptics, that are currently used on persons with disabilities in psychiatric institutions, social care homes and other institutions; carry out education of personnel on the rights of persons with disabilities under the CRPD and on alternative responses to behavior that do not involve coercion of any kind; and establish and enforce clear regulations to end these practices in accordance with the CRPD and the recommendations of the Special Rapporteur on Torture. (“The Special Rapporteur notes that forced and non-consensual administration of psychiatric drugs, and in particular of neuroleptics, for the treatment of a mental condition needs to be closely scrutinized. Depending on the circumstances of the case, the suffering inflicted and the effects upon the individual’s health may constitute a form of torture or ill-treatment.” Report of Special Rapporteur on Torture, 28 July 2008, A/63/175, para 63)
· Ensure that persons with disabilities, including persons with psychosocial disabilities, detained for reasons of law enforcement and punishment for crimes are treated in compliance with the latest international standards as presented by the objectives and principles of the CRPD, including provision of reasonable accommodation (Article 14(2) CRPD), and are entitled to all the guarantees of international human rights law on an equal basis with other detainees.
· To ensure that participation by detainees with psychosocial disabilities in mental health services or programs is entirely voluntary, that a wide range of supports, including peer support, is offered to them in general population, and that reasonable accommodation and trauma-informed approaches* guide policy in relation to these detainees. 
· Adopt laws and measures to ensure that women and girls with disabilities are not subjected to forced sterilisation or forced contraception, and that women with disabilities retain the right to personally exercise free and informed consent in these matters (rather than authorising third party decision makers).

· Ensure that all cases of ill-treatment and death occurring in institutions are duly investigated and where necessary criminal convictions are pursued.  Ensure remedies for victims or their families, including compensation and rehabilitation.

· Take steps to establish an independent body to monitor hospitals and places of detention which would monitor the status of patients/residents, the training of personnel, and the protocols in place (including their observance) for recording of all incidents of violence, use of restraints (both physical and chemical methods), and complaints in psychiatric hospitals and social welfare institutions.
· Make a plan with target dates and monitoring to close down institutions for children and adults with disabilities and realize the right of persons with disabilities to live in the community by ensuring that housing is affordable and accessible for persons with disabilities, that they have the legal right to choose where and with whom to live on an equal basis with others, and by making available support services to realize the will and preference of individuals as to how they wish to live.
· Require law enforcement, judicial and health professionals (Prosecutor’s office, police, investigating officials, judges, legal aid lawyers, hospital and institution staff) to be trained on the human rights, dignity, autonomy and needs of persons with disabilities.
· Ratify the Convention on the Rights of Persons with Disabilities and accede to its Optional Protocol.
*Note on terminology: 

· Psychosocial disabilities: instead of using the terms "mental impairment" or "mental health problem", the term "psychosocial disabilties" is preferred because it moves away from the medical model and refers to the interaction between psychological and social/cultural components of disability. The word psychosocial refers to the interaction between psychological and social/cultural components of our disability.  The psychological component refers to ways of thinking and processing our experiences and our perception of the world around us.  The social/cultural component refers to societal and cultural limits for behavior that interact with those psychological differences/madness as well as the stigma that the society attaches to labeling us as disabled.
· Trauma-informed approaches: A trauma-informed approach is based on the recognition that many behaviors and responses (often seen as symptoms) expressed by people with psychosocial disabilities are directly related to traumatic experiences that often cause mental health, substance abuse, and physical concerns. For many people with psychosocial disabilities, systems of care perpetuate traumatic experiences through invasive, coercive, or forced treatment that causes or exacerbates feelings of threat, a lack of safety, violation, shame, and powerlessness. Unlike traditional mental health services, trauma-informed care recognizes trauma as a central issue. Incorporating trauma-informed values and services is key to improving program efficacy and supporting the healing process. 
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