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Maat for Peace's comment on the additional information provided by Germany to the Committee on Enforced Disappearances

Maat for Peace, Development and Human Rights presents this comment for consideration when reviewing the additional information provided by Germany in July 2020. Maat Appreciates the invitation to The Committee on Enforced Disappearances (CED) to request comments on this additional information. The Committee on Enforced Disappearances (CED) does not have a periodic reporting system like all other treaty bodies. However, it requests additional information on the Committee's recommendations implementation and the implementation of the principles and provisions of the Convention under Article 29, paragraph 4 of the Convention. Maat provides this comment as a non-governmental organization; that holds consultative status with the Economic and Social Council of the United Nations.
Maat will focus on the priority issues identified by The Committee on Enforced Disappearances (CED) (referred to as the Committee), which is in line with national legislation in Germany with the Convention. II Prosecution and cooperation about enforced disappearances and the prohibition of enforced disappearance in law and practice. Maat reviewed the additional information provided by Germany, the list of issues submitted on January 27, 2023, its responses to the issues list, and the concluding observations submitted to Germany in the context of implementing its obligations under the agreement.

First: Compatibility of national legislation with the Convention 
Maat reviewed three laws in the federal state of Germany that regulate cases of aggravated deprivation of liberty. The legal framework in Germany, except the German law on crimes against international law, does not recognize the crime of enforced disappearance as a separate and independent crime and defines it as an aggravated deprivation of liberty. Maat analyzed three laws, Basic Law[footnoteRef:1], German criminal law[footnoteRef:2], and German law for crimes contrary to international law[footnoteRef:3]. Maat noticed that the crime of enforced disappearance within the meaning in Article 2 of the International Convention for the Protection of All Persons from Enforced Disappearance[footnoteRef:4] does not mention in the Basic Law or the Criminal Code in Germany; it is replaced by what is known as “cases of deprivation of liberty” under Article 104 of the Basic Law[footnoteRef:5]. [1:  Basic Law for the Federal Republic of Germany, https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html ]  [2:  German Criminal Code, https://www.gesetze-im-internet.de/englisch_stgb/englisch_stgb.html ]  [3:  Code of Crimes against International Law, https://www.gesetze-im-internet.de/englisch_vstgb/englisch_vstgb.html ]  [4:  International Convention for the Protection of All Persons from Enforced Disappearance, Article 2, https://bit.ly/3l9lZYI ]  [5:  Ibid, 104 ] 

Although Germany considered the crime of enforced disappearance a crime against humanity under Paragraph A in Article 7 of the German Code of Crimes against International Law, nevertheless, the definition of enforced disappearance in the previous law did not include all the elements contained in the enforced disappearance definition in Article 2 of the Convention. Also, among the deficiencies in Article 7 is the causal relationship between the prolonged deprivation of liberty and the crime of enforced disappearance, which contradicts the definition contained in the Convention because enforced disappearance can sometimes take place for a short period to obtain specific information from the victim and then reveal the whereabouts of the victim or release him.
Among the elements that the definition of enforced disappearance lacks in the German legal framework are also the penalties that are supposed to be imposed on the person who helped the person who carried out the kidnapping with misleading information or withheld information from him in favor of the victim or the person who concealed and covered up the location of the victim. Therefore, the perpetrator of the crime of enforced disappearance is not only the person who arrested the victim himself, detained him incommunicado, or subjected him to various forms of abuse that may be torture. [footnoteRef:6] [6:  The implementation of the Convention Against Enforced Disappearances in Germany Regarding the need for a separate criminal offence, https://www.zis-online.com/dat/artikel/2011_4_547.pdf ] 

Also, Maat believes that when the accused or the victim does not fulfill the guarantees stipulated in Article 14 of the International Covenant on Civil and Political Rights, this is considered an enforced disappearance. These guarantees consist of informing the accused of his place of detention, allowing him to communicate with his family and lawyer, and referring him as soon as possible to a judicial body to consider his case in a fair and public[footnoteRef:7]. Some of these guarantees are expressly provided even for persons alleged to have committed criminal offenses. For example, in the third paragraph of Article 104 of the Basic Law, a person temporarily arrested on suspicion of having committed a crime must appear before a judge no later than the day following his arrest[footnoteRef:8]. [7:  International Covenant on Civil and Political Rights, Article 14, https://bit.ly/3JyNDbI ]  [8:  Ibid, https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html 
 ] 

Maat noticed a contradiction in Germany's view of considering enforced disappearance as a separate crime in itself; this contradiction is in the additional information provided by Germany to the committee, specifically in the sixth paragraph. It acknowledged the moral impact of allocating a separate criminal offense to enforced disappearance and that there were discussions between stakeholders, including civil society, to address the status of enforced disappearance in criminal law. However, the German government admitted in its report that they did not complete these discussions[footnoteRef:9]. The federal government still does not criminalize disappearance as a separate crime, but it prosecutes the perpetrators of this crime whenever it occurs as a deprivation of personal liberty. [9:  Additional information submitted by Germany under article 29 (4) of the Convention, Para 6, https://bit.ly/3wROnRB ] 

The German federal government issued statements that concluded that there is no legal necessity to consider enforced disappearance as a stand-alone crime due to criminal offenses that may intersect with it - such as deprivation of liberty, kidnapping, or kidnapping for extortion; Punishment for these penalties is sufficient. Maat thinks that the German government should complete the discussions to amend the criminal legislation, including considering the crime of enforced disappearance as a stand-alone crime. Maat refers to the conclusion of the German Institute for Human Rights, the National Institution for Human Rights in Germany, that the recognition of enforced disappearance as a separate crime in Germany is significant for fulfilling obligations under the Convention.
In its recent concluding observations, Maat shared the view of the committee, which is that defining a group of existing crimes is not sufficient to fulfill that obligation because the crime of enforced disappearance does not consist of a range of different crimes but constitutes a single crime with multiple elements, which are committed by state employees or persons or groups of persons who they act with the acquiescence, support or approval of the state, using multiple criminal means that violate various human rights contained in the Universal Declaration and the two International Covenants[footnoteRef:10]. [10:  Concluding observations on the report submitted by Germany under article 29, paragraph 1, of the Convention, https://bit.ly/3RuMR1f ] 


Second: Prosecute and cooperate in cases of persons allegedly involved in enforced disappearance
Maat appreciates that the national legislation in Germany contains the principle of unrestricted universal jurisdiction in relation to cases of enforced disappearance, which are considered crimes against humanity. However, the proper implementation of this mandate in the Convention was incomplete. The German authorities sometimes denied the presence of military personnel from other countries on German, either due to a lack of information or deliberately. There are allegations of the involvement of these soldiers in hiding, torturing, and killing hundreds of people without prosecuting or agreeing to extradite them to their countries.
The second paragraph of Article 9 of the Convention stipulates that: Each State Party shall likewise take such measures as may be necessary to establish its competence to exercise jurisdiction over the offense of enforced disappearance when the alleged offender is present in any territory under its jurisdiction unless it extradites or surrenders him to another State in accordance with its international obligations or surrenders him to an international criminal tribunal whose jurisdiction it has recognized. However, Maat has concerns about Germany's non-compliance with the provisions of this article, as it hosted and continues to host Chilean and Argentine soldiers involved in enforced disappearance crimes in previous decades.
For example, Germany hosted a Chilean officer named "W.K.R" a military man, accused of various crimes in Chile, including kidnapping and forcibly disappearing dissidents and running camps to torture dissidents[footnoteRef:11]. He is escaping a ten-year prison sentence from the Chilean Supreme Court and other criminal cases pending in the courts on charges of forced disappearance of prisoners. However, he escaped punishment, took advantage of his grandfather's acquisition of German citizenship, got a German passport from the German embassy in Chile, and lived in Vallendar in the state of Rhineland, southwest Germany[footnoteRef:12]. [11:  German-Chilean torturer lived undisturbed in the Rhineland, https://www.npla.de/thema/memoria-justicia/deutsch-chilenischer-folterer-lebte-unbehelligt-im-rheinland/ ]  [12:  Ibid ] 

Although the German Federal Government and the Federal Criminal Police Office in Germany have received an INTERPOL search request against "W.K.R" since 2015, they arrested him on his way out of Germany to Italy, returned to Chile, and sentenced him to ten years. However, the police did not track him down 'in Germany only   years later because of his German   citizenship[footnoteRef:13]. Another Argentine officer, called "L.A.K" aged 75, was involved in crimes of enforced disappearance and crimes against humanity while serving in an elite unit of the Argentine Navy still residing in Berlin. On January 31, 2023, the Berlin police searched his home. According to the statement issued by the Public Prosecutor's Office in Berlin, federal police officers stormed his house to search for evidence. According to the statement also, which Maat reviewed, the purpose of the search operation is to obtain documents, records, and data that would reveal the role of the accused in the "disappearances" of members of the opposition[footnoteRef:14]. Their alleged murder, however, is unlikely to extradite him to Argentina for trial in his country of origin. Under Article 16 Paragraph 2 of the German Basic Law, German nationals cannot be extradited to countries outside the European Union[footnoteRef:15]. [13:  ibid]  [14:  Berlin police search home of suspect accused of dictatorship-era crimes in Argentina, https://bit.ly/3WZIKeU ]  [15:  Basic Law for the Federal Republic of Germany, https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html ] 

Investigating, prosecuting, and punishing those responsible for enforced disappearances is an international obligation under the Convention, regardless of where a person disappeared or where they currently reside. While considering additional information, the committee must ensure that Germany should not be a place of residence for those who have practiced enforced disappearance at any time. The two former military personnel cases also require that Germany announce data regarding the military personnel alleged to be involved in enforced disappearance crimes and reside on German.
Some argued that these crimes happened when the Convention had not yet entered into force. However, Maat believes that it is not important that the crimes of the enforced disappearance of dissidents, practiced by soldiers residing in German territory, occurred before the agreement entered into force. The Convention for the Prevention of Enforced disappearance clearly defines the continuation of the offense under Article VIII of the Convention. Those responsible must be identified, convicted, and appropriately sanctioned, regardless of the place and time of the disappearance. A search for these persons is also necessary regardless of whether the enforced disappearance began before or after under implementation of the treaty.
 Third: Preventing enforced disappearances, especially in the context of migration
German law prohibits enforced disappearance cases, although the law calls it a deprivation of liberty and imposes penalties on people who commit this crime. Germany has reiterated this in its additional information submitted to the Committee. The first paragraph of Article 104 of Germany’s Basic Law states that “a person’s liberty may not be restricted except by an official law and under the procedures provided for in it.” The second paragraph of the same article states that “only a judge may rule on the permissibility or continuation of any deprivation of freedom. If the deprivation did not on a judicial order, it must obtain a court ruling without delay. The police may not detain anyone on their authority after the end of the day following the arrest. These guarantees are sufficient to prevent the crime of enforced disappearance.
Maat noticed an increase in the number of immigrants, refugees, and asylum seekers who have disappeared in Germany in recent years. In this case, they did not call them "forcibly disappeared"; but the official authorities preferred to call them the missing. Numerous reports in recent years claimed that many migrants have missed. According to German local reports, some young immigrants who arrived in Germany following the influx of immigrants in recent years disappeared either as soon as they arrived in Germany or after a short period. The German Federal Bureau of Investigation revealed that in 2017 Germany recorded about 8,400 missing unaccompanied minors. In 2019, this statistic decreased to 3,200 people. The Federal Association for Unaccompanied Minor Refugees argued that the decrease in the number is not due to the appearance of these missing persons but to the declining rates of immigration to Germany[footnoteRef:16]. [16:  Germany knows 'alarmingly little' of missing child refugees, https://www.dw.com/en/germanys-thousands-of-missing-refugee-minors/a-47270354 ] 

The Association of Refugee Minors surveyed more than 720 professionals working in child and youth care on topics including the disappearance of unaccompanied refugee minors[footnoteRef:17]. The study concluded that among the main reasons for their disappearance is their push by the federal or state authorities to leave Germany. Through the departure of these people from Germany, they may be subject to disappearance in detention centers that were built on the borders of European countries and where refugees are crowded, which is inconsistent with the provisions of the Convention. [17:  Ibid ] 

For example, Maat documented the case of a person called "Fadi" from Syria, who holds a German passport and spent about 1,266 days under enforced disappearance. He was arrested in 2016 in Greece at Athens airport before being handed over to a group of German-speaking Special Forces. Fadi was subjected to arbitrary practices that contravened international human rights law on his way to detention centers. Fadi begged in German to the Special Forces to release him, so one of them hit him with a stick on his back and left leg, causing bruises that are still visible. Then they took him to a place he did not know, subjected him to searches, deprived him of his phone, passport, and personal belongings, and placed him in an empty cell. His lawyers described his case as an enforced disappearance. The German authorities did not ask Greece to return him or release him. Fadi's case is one of the thousands of cases of migrant persons who are forcibly disappeared upon their return from Germany. The disappearance of immigrants returning from Germany, especially those with German passports, should be discussed while reviewing the additional information provided by Germany. Germany should acquaint itself with the Guidelines for the Search for Disappeared Persons adopted by the Committee in April 2019 and incorporate them into training programs for law enforcement forces. These principles are a tool for family members and Member States to search for disappeared persons more efficiently.
Recommendations:
· We call on the committee to urge Germany to complete the discussions that began among the stakeholders in Germany to place enforced disappearance as a stand-alone crime in German criminal law to ensure that Germany fulfills its obligations.
· We call on Germany to discuss loopholes in the criminal law in Germany when considering the additional information provided by Germany.
· The definition of the crime of enforced disappearance in German criminal law, including all the elements contained in Article 2 of the Convention.
· The committee should urge the German state to announce the persons, especially the military, who were involved in the crimes of enforced disappearance in the past and are still residing on its territory.
· Consider opening criminal investigations with persons allegedly involved in crimes of enforced disappearance and residing in German territory.
· Integration of the Guidelines for Disappeared Persons adopted by the Committee on Enforced Disappearances into the training programs of law enforcement forces in Germany.
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