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Introduction: family violence law in Bhutan and CEDAW’s examination of the eighth/ninth state party report
Recent law reform in Bhutan has significantly strengthened legal protection from domestic violence – but it remains the case that violent punishment of children in the home (and other settings) is lawful unless it is of some severity. This means, for example, that assault of a woman by her husband is unlawful but that same assault may lawfully be inflicted by the same perpetrator on his daughter in the guise of “discipline” or “correction”. There can be no more indication of the low status of the child than this inequality under the law.
We hope the Committee on the Elimination of Discrimination Against Women will raise the issue of violent punishment of girls and boys in its examination of Bhutan. In particular, we hope the Committee will:
· in its list of issues for Bhutan, ask the Government what progress is being made towards ensuring that legal protection from violence in the domestic setting is afforded to child as well as adult family members, including through explicit prohibition and elimination of all forms of corporal punishment, however “light”, and
· in its concluding observations on the eighth/ninth state party report, recommend that Bhutan ensure that no form of violence within the domestic sphere is condoned, including by parents against their children, and that legislation is enacted to prohibit domestic violence against all family members, including clear prohibition of all physical punishment of children and repeal of article 109(a) of the Penal Code which authorises the use of force for purposes of “discipline”.
The remainder of this briefing provides the following further details:
1. The current law relating to family violence and corporal punishment of children in Bhutan and the Government’s commitment to prohibition
2. Treaty body and UPR recommendations on the issue made to Bhutan to date.




1 Laws on domestic violence and corporal punishment of children in Bhutan and the Government’s commitment to prohibition
Summary
1.1 In Bhutan, the law provides comprehensive protection from domestic violence for adults, but the protection it affords to children is undermined by legal provisions allowing the use of force for the purpose of “discipline”. The Government is committed to prohibiting corporal punishment but has so far failed to achieve the necessary law reform.

Detail
1.2 The Domestic Violence Prevention Act 2013 defines domestic violence as “violence against a person by another person with whom that person is, or has been in a domestic relationship” (art. 3). Violence is defined as “any act, omission or behaviour towards a person which results in physical, sexual, emotional or economic abuse”, and physical abuse is defined as including “any act or conduct of the defendant which: (a) causes bodily injury, pain, harm, or danger to life; (b) impairs the health or development of the victim; or (c) otherwise violates the dignity of the victim” (art. 4). While it would appear that this could be interpreted as prohibiting all corporal punishment, such an interpretation is contradicted by the provisions for the use of force in the Penal Code 2004 (see next paragraph).
1.3 Articles 109 to 112 of the Penal Code 2004 provide for the “use of force for care, discipline, or safety of another”. Article 109 states: “A defendant shall have the defence of justification, if the defendant uses force on an incompetent or incapable person and the defendant is the parent or guardian or other person responsible for the general care and supervision of such person and the force: (a) is used with the purpose of safeguarding or promoting the welfare of the incompetent or incapable person, including the prevention of serious misconduct; (b) used is not designed to cause or known to create a substantial risk of causing death or serious bodily injury; and (c) used is no greater than that which is necessary.”
1.4 At a meeting of the South Asia Forum in July 2006, following on from the regional consultation in 2005 of the UN Secretary General’s Study on Violence against Children, the Government made a commitment to prohibition in all settings, including the home. In 2010, Government representatives in SAIEVAC (South Asia Initiative to End Violence Against Children) developed a national action plan to achieve prohibition and in 2011 endorsed a report on progress towards prohibiting corporal punishment in South Asia states which included an analysis of the reforms required in Bhutan.[footnoteRef:1] However, subsequent law reform did not achieve full prohibition: neither the Child Care and Protection Act 2011 nor the Child Adoption Act 2012 clearly prohibit all forms of corporal punishment and explicitly repeal the provision authorizing the use of force in the Penal Code, though both protect children from violent punishment of some severity. [1:  SAIEVAC (2011), Prohibition of corporal punishment of children in South Asia: a progress review] 

1.4 Bhutan is committed to protecting children from violent punishment in the home and other settings, but this requires clear prohibition of all corporal punishment and repeal of all legal defences for its use in childrearing – reform which has not yet been achieved. We hope the Committee will urge the Government of Bhutan to adopt legislation as a matter of priority to explicitly repeal/amend article 109(a) of the Penal Code authorising the use of force for purposes of “discipline” and to clearly prohibit all corporal punishment of children.



2 Recommendations by human right treaty monitoring bodies and during the Universal Periodic Review
2.1 Bhutan has received repeated recommendations concerning prohibition and elimination of corporal punishment of children from the Committee on the Rights of the Child (2008, 2001).[footnoteRef:2] [2:  8 October 2008, CRC/C/BTN/CO/2, Concluding observations on second report, paras. 37 and 38; 9 July 2001, CRC/C/15/Add.157, Concluding observations on initial report, paras. 40 and 41] 

2.2 During the Universal Periodic Review of Bhutan in 2009 and again in the UPR in 2014, recommendations were made to prohibit corporal punishment in all settings including the home.[footnoteRef:3] The Government did not respond clearly on either occasion. [3:  4 January 2010, A/HRC/13/11, Report of the working group, para. 101(41); 2 May 2014, A/HRC/WG.6/19.L.6, Advance Unedited Version, Draft report of the working group, para. 120(36)] 
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