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Introduction

1. The Kenya National Commission on Human Rights (KNCHR) submits this report to the Committee against Torture to inform its review of the State’s Second Periodic Report under the International Convention against Torture, and Other Cruel, Inhuman and Degrading Treatment and/or Punishment (CAT).
2. KNCHR is Kenya’s National Human Rights institution with ‘A status’ accreditation. First established in 2002, KNCHR was elevated to a Constitutional Commission in 2010 under Article 59 of the Kenyan Constitution and subsequently re-established under KNCHR Act No. 14 of 2011. 
3. Both the Constitution and Article 8 (f) of KNCHR Act mandates the Commission to act as the principal organ of the State in ensuring compliance with obligations under international and regional treaties and conventions relating to human rights. KNCHR in fulfillment of this mandate submits alternative reports to UN Treaty bodies and participates in the review of the State by the various Committees. KNCHR also disseminates the concluding observations of various UN treaty body Committees and works with the State to set time-lines for implementation of various recommendations made by these Committees.
4. KNCHR presents this report to the Committee Against Torture in fulfillment of its constitutional and statutory obligations, in order to advice the Committee of efforts towards implementation of the provisions of CAT at the domestic level and highlight the key concerns and challenges in implementing CAT in Kenya.

Contextual Background
5. Since submission of Kenya’s initial report in 2008, the country has undergone several constitutional, institutional and legislative changes. Generally, the country has realized a lot of gains in relation to human rights protection. A new Constitution (promulgated in 2010) contains an expansive Bill of Rights. Several laws have been enacted under the new constitution, which make provision for human rights principles. The State has also, together with several stakeholders drafted a National Human Rights Policy and a National Action Plan for Human Rights. Reporting under Human Rights instruments has also greatly improved with the country being reviewed in the recent past by the Human Rights Council (May 2010), Committee on Elimination of Discrimination against Women (January 2011), Committee on the Elimination of Racial Discrimination (August 2011) and the Human Rights Committee (July 2012).  

6. When Kenya was reviewed by CAT Committee in 2008, the country was a dualist state requiring domestication of international instruments at the national level through an Act of Parliament. This changed with promulgation of the 2010 constitution, which now contains provisions transforming the country from a dualist to a monist State. The Constitution now provides that all treaties ratified by Kenya shall form part of the law of Kenya.
  Enabling Legislation (The Ratification of Treaties Bill (Bill No.28 of 2011) was passed into law in September, 2012 and provides for the process of treaty ratification. It outlines the respective roles of the Executive and Parliament and provides for public participation in the process of treaty ratification.
7. The constitution further requires the State to enact and implement legislation to fulfill its international obligations in respect of human rights and fundamental freedoms (Article 21(4). This provision ensures that for human rights treaties, there is no excuse for non-implementation. This provision is particularly important for treaties such as CAT, which have financial and institutional implications for their implementation
8.  As yet, implementing legislation for CAT, as envisaged under Article 21 (4) of the Constitution, has not been passed. The challenges posed by the absence of such legislation are discussed in detail in the following section of this report.
Information on Implementation of the Convention at the Domestic Level
Articles 1 and 4 

Paragraph 1 of the list of issues
9. The Committee requested for updated information on the status of the draft Torture Bill, with regard to the timetable for its consideration and adoption. The Committee further requested for detailed information on the contents of this bill and whether the bill, or any other legislation, now contains a definition of torture in full conformity with article 1 of the Convention, and whether acts of torture are punishable by penalties which take into account their gravity.

10.  While the State ratified CAT in 1972, implementing legislation has never been put in place. To address this, and as indicated in the State report, the Prevention of Torture Bill (2011) was duly developed through a partnership of (‘KNCHR’), and the Ministry of Justice, National Cohesion and Constitutional Affairs (‘MOJNCCA’), in collaboration with human rights non-governmental organizations (The Independent Legal Medical Unit, the Kenya Section of the International Commission of Jurists, and Muslims for Human Rights).  The object of the bill is to prevent, prohibit and punish torture and other cruel, inhuman or degrading treatment or punishment and to further provide for compensation for victims of torture and ill-treatment. This Bill seeks to implement Kenya’s obligations under CAT by providing a clear definition of torture in line with Article 1 of CAT; it criminalizes torture and other cruel, inhuman or degrading treatment or punishment; makes provisions for the punishment these acts; provides for compensation and establishes the necessary institutional mechanisms for the support and assistance of victims and provides sanctions for offenders convicted of offences outlined in the Bill. Any person convicted of torture is liable to imprisonment for a term not exceeding twenty five years (and to life imprisonment where death occurs as a result of the torture) while conviction for cruel, inhuman and degrading treatment or punishment leads to a sentence of 15 years or a fine of one million Kenya Shillings, or both fine and imprisonment. The Bill makes torture an extraditable offence but restricts extradition and deportation of a person to another country where there is reason to believe that such person is in danger of being subjected to torture or other cruel, inhuman or degrading treatment torture. 
11. The Bill also provides sanctions for persons convicted of aiding and abetting offences under the Act and makes information, confession or admission obtained from a person by means of torture inadmissible in evidence. This Bill has however not been enacted into law, some two years after it was drafted. While the country was undertaking extensive legislative reform under the constitution, the Prevention of Torture Bill was not considered a priority Bill. The Bill is currently with the Commission for the Implementation of the Constitution (CIC), for stakeholder consultations before being presented to parliament.

12. The Committee should take cognizance of the fact that without the Prevention of Torture Bill, implementation of CAT at the domestic level becomes difficult. While the Constitution outlaws torture under Art 25 and reaffirms its absolute prohibition in Art 29, it does not define torture; neither does it outline what constitutes cruel, inhuman and degrading treatment.  The laws in place merely declare freedom from torture but fall short of protecting persons from torture or creating mechanisms for accountability for those suspected of committing acts of torture. Currently, only the National Police Service Act
 gives a definition of torture, but the Act only applies to police officers.  A national legislation clearly defining torture and outlining appropriate penalties applicable to acts of torture should be put in place; the Prevention of torture Bill which cures the legal gap and effectively ensures implementation of obligations under CAT at the domestic level should therefore be enacted into law as a matter of urgency.
The Committee therefore should recommend to the State to prioritize and ensure speedy enactment of the Prevention of Torture Bill in order to give full effect to the Convention and to Article 25 and 29 of the Constitution. The Committee should further request the state to submit progress in this regard within the next one year.
Paragraph 2 of the list of issues 
13. The Committee requested for detailed information on the outcome of the reviews conducted by the Law Reform Commission to ensure that the relevant provisions of the Penal Code, Evidence Act and Criminal Proceedings Act are in conformity with the Convention. 
14. Confessions under the Evidence Act have been addressed through The Evidence (Out of Court Confessions) Rules, 2009, which prevents the police from taking confessions from any person who complains of being a victim of torture or whose physical appearance shows signs of physical injuries, or shows extraordinary fatigue or any other indicators that would suggest that the person has been tortured. Article 50(4) of the Constitution also provides that any evidence obtained in a manner that violates any right or fundamental freedom of the bill of rights shall be excluded if the admission of that evidence would render the trial unfair or would be detrimental to the administration of justice.
15. The Penal Code and Criminal Proceedings Act have however not been brought in line with the Convention. There is no specific offence or a definition of torture in either of these Acts. As such, the Acts lack appropriate penalties applicable to torture. Accordingly, criminal prosecution for acts that may amount to torture are limited to the offences of assault as prescribed in the Penal Code, which attract penalties that do not depict the seriousness of the  offence of torture. The lack of a clear offence of torture means that one is not able to correctly identify and provide accurate information concerning criminal culpability for torture.
16. The Penal Code and Criminal Proceedings Act should be amended to create the specific offence of torture other ill-treatment in the criminal justice system and ensure that appropriate penalties are set out. While the state indicates that enactment of Prevention of Torture Bill will cure the gaps in the law, such Bill, as explained in paragraph 1 above, has not been enacted and it is not known when the Bill will be enacted. Further, even were the Bill to be enacted, the Penal Code, Evidence Act and Criminal Proceedings Act would still require amendment to prevent any conflict of laws.
Paragraph 3 of the List of Issues
17. The Committee requested for information from the state on the steps that have been taken to comply with the Committee’s previous concluding observations to raise the age of criminal responsibility in order to bring it in line with generally accepted international standards.
18. In this regard, the Children Act (Amendment Bill) was drafted but was not enacted. The State did not also make any effort to repeal section 14 of the Penal Code which provides for criminal culpability from 8 years.
   However, a number of human rights organizations
 have drafted the Child Justice Bill, in which it is proposed to raise the age of criminal responsibility from 8 to 12 years. The Bill is yet to be introduced in Parliament.

19. The Committee also requested detailed information on the acts of torture that the Children’s Act proscribes and the nature of penalties it prescribes for such acts and further, whether the Children’s Law (Amendment) Bill proposes amendments to any provisions relating to torture.
20. The Children’s Act Amendment Bill does contain provisions seeking to protect children from torture. Clause 18(1) specifically provides that ‘A person shall not subject a child to torture or inhuman punishment including corporal punishment that shall endanger the physical and mental health of the child.’
The Committee should again recommend to the state to revive the process of amending the Children’s Act and also ensure the Child Justice Bill is enacted and the Penal Code is amended to raise the minimum age of criminal responsibility from 8 to 12 years.

Paragraph 4 of the List of Issues
21. The Committee requested for detailed information on the legal and administrative measures taken to protect women and children from all forms of violence, as well as  detailed information on the progress made to enact the Domestic Violence (Family Protection) Bill, the Anti-Trafficking in Persons Bill, the Equal Opportunities Bill, and the Matrimonial Property Bill. 
22. The Counter Trafficking in Persons Act was enacted on 13th September, 2010 and only gazetted in 2012 after a lot of pressure from NGOs and a court case filed by an NGO known as The CRADLE -The Children’s Foundation, compelling the Minister from the Ministry of Gender, Children and Social Development to Gazette the Act and make it operational.
  The law officially came into operation in October 2012, almost two years after it was enacted. However the gains within the law have yet to be fully realized as it is yet to be implemented. For instance the National Assistance Trust Fund for victims of trafficking as well as the Board of Trustees mandated under the Act to manage the Fund are yet to be established. This essentially means that victims of trafficking cannot as yet access the victim assistance measures provided for under the Act.
23. On the family Bills (The Marriage Bill, Matrimonial Properties Bill and Prevention of Domestic Violence Bill), there has been no progress in enactment of the Bills since the last reporting. 
The committee should seek a firm commitment from the State on when the Family Bills will be enacted, as they have been outstanding for the last 7 years.

24. The National Framework towards Response and Prevention of Gender-Based Violence in Kenya has not been publicized and has not had any impact, particularly in the reduction of sexual and gender-based violence. Victims of sexual and gender-based violence in the 2007-2008 post election violence are yet to receive any support from the state and many perpetrators are yet to be prosecuted. Of the 150 sexual offenses files received, only 40 suspects were identified, 21 taken to court and 5 cases withdrawn. The victims continue to bear the brunt of elusive justice. 
The Committee should seek a commitment from the state to increase efforts to combat domestic violence and to ensure reported cases of domestic violence are investigated and prosecuted, and the victims provided with assistance.
Article 2
Paragraph 9 of the List of Issues
25. The Committee requested for information on reforms to the judicial system to enhance its integrity, efficiency and transparency, with a view to improving its capacity to effectively deal with matters involving torture and ill-treatment.  
26. KNCHR is happy to report that judicial reforms have been on track since promulgation of the 2010 constitution. The Vetting of Judges and Magistrates to determine their suitability to serve in the judiciary provided Kenyans with an opportunity to rid the courts of unsuitable judicial officers. So far, the Board has vetted all Court of Appeal and High Court Judges, and those found to be unsuitable have been sent home. An independent Judicial Service Commission now oversees appointment of Judges to the judiciary in a fair and transparent process. Further, the Judiciary Transformation Framework, launched in May 2012, outlines principles and goals to be pursued and methods of undertaking the transformation in the Judiciary. The National Council on the Administration of Justice was also established in the period under review, with the mandate to ensure a co-ordinated, efficient, effective and consultative approach in the administration of justice and reform of the justice system. On dealing with matters involving torture and ill-treatment, the Judiciary has, since the last reporting, handled a number of cases filed by torture victims and given compensation to those who suffered torture, as far back as in 1982.

 The state should be commended for its efforts at judicial reforms and encouraged to ensure they remain on track. 
Paragraph 6 of the List of Issues
27. The Committee requested for information on the measures taken to ensure that access to justice is not hampered by lack of resources and on the steps that have been taken to fully implement the newly established legal aid scheme and to set up an office of public defender. 

28. A legal and policy framework for legal aid is currently being developed. A bill on Legal Aid has been drafted but is yet to be enacted.  The National Legal Aid Awareness Program, whose mandate is to enhance access to justice for the poor and vulnerable through provision of legal services, was piloted in 2007 and re-launched in 2009. It has undertaken a number of projects, notably facilitating stakeholders such as the Law Society of Kenya and Federation of Kenyan Lawyers to provide legal advice and representation to women in family matters. NALEAP has also facilitated the provision of legal education, legal aid and advice to help children in conflict with the law as well as assistance and representation of capital offenders. However, despite these efforts, the impact of NALEAP in securing access to justice for Kenyans is yet to be felt countrywide.
The Committee should recommend to the state to ensure:

· The National Legal Aid policy is adopted and implemented and the Legal Aid Bill is enacted to enhance access to justice for Kenyans.

· Adequate funds are allocated to the National Legal Aid program and the same is rolled out country-wide particularly to the poor and marginalized communities.

Paragraphs 7-9 of the List of Issues
29.
The Committee requested for information on the measures taken to combat the prevalent practice of unlawful and arbitrary arrest, and the widespread corruption among police officers, which particularly affects the poor living in urban neighbourhoods. The Committee further requested for information on statistical data, disaggregated by age, sex and rank, on the number of officials who have been prosecuted for torture or ill-treatment, the number been convicted and the penalties that have been imposed, including criminal and disciplinary actions against law enforcement officials found guilty of torture and ill-treatment.
29. Unlike judicial reforms, police reforms have lagged behind. Vetting of senior police officers in line with the Constitution is yet to be carried out, which means that within the police force, incompetent and corrupt officers are yet to be removed from the force.

30. The Legal framework for police reforms is now in place. The National Police Service Act and the Independent Policing Oversight Act have been passed. The National Police Service Commission as well as members of the Independent Policing Oversight Authority (IPOA) also appointed. The National Police Service Act specifically prohibits police officers from subjecting any person to torture, cruel, inhuman or degrading treatment.
 Before this Act was passed, it was impossible to prosecute police officers for torture as the crime of torture is not in the Penal Code. The summary provided at paragraph 76 of the state report as being for torture related cases of law enforcement officials between the years 2006 – 2011 actually relate, not to torture, but to offences such as assault and aggravated assault in the Penal Code. With the enactment of the National Police Service Act, police officers committing acts of torture should be prosecuted under the Act and desegregated data made publicly available. 
31. For the Police Service Commission and the Independent Policing Oversight Authority to be effective, they need to be adequately resourced. In the 2012-2013 budget, the Independent Policing Oversight Authority was only allocated KShs.96 million out of the 300 million it had requested. 

32. At paragraph 9 of the List of Issues , the Committee requested for information on measures taken to prevent acts of torture and ill treatment of suspects in police custody and to announce a zero-tolerance policy of all acts of torture or ill-treatment by State officials or others working in their capacity;  The Committee  further requested  for detailed information on the steps and measures taken to ensure that all detained persons are afforded, in practice, the fundamental legal safeguards during detention, including the right to a lawyer, to an independent medical examination and to notify a relative.

33. The Constitution provides that persons who are deprived of their liberty retain the rights set out in the bill of rights, except to the extent that ‘any particular right or fundamental freedom is clearly incompatible with the fact that the person is detained, held in custody or imprisoned.’
  It further obliges parliament to enact legislation providing for the humane treatment of persons detained, held in custody or imprisoned; such legislation should take into account international human rights instruments. So far, this legislation has not been enacted with the effect that Article 51(3) of the constitution is yet to be made operational. 

· The Committee should recommend to the state to speedily enact legislation under Article 51(3) of the Constitution, focusing on humane treatment of detainees 

· The state should develop and implement a policy on absolute prohibition of torture, particularly in places of detention.

· The State should adequately resource the National Police Service Commission, the Independent Policing Oversight Authority and the Kenya National Commission on Human Rights to enable them carry out their respective mandates, especially in monitoring  instances of Torture in prisons and police stations.
· The state should ensure that the Independent Policing Oversight Authority takes up prevention of torture in police stations as a very serious issue, establishes a database on torture-related complaints and provides quarterly reports on these complaints in order to determine the prevalence of torture in Police Stations. 
· The state should further give meaning to the National Police Service Act by ensuring police officers accused of torture and related acts are held accountable and prosecuted under the Act.

Article 3 
Paragraph 16 of the List of Issues
34. Section 18 of the Refugee Act provides for the principle non refoulement.
 The principle on non refoulement is however not absolute. Section 21 of the Refugee Act stipulates exceptions to the general principle and empowers the Minister to order the expulsion from Kenya of any refugee or member of his family if the Minister considers the expulsion to be necessary on the grounds of national security or public order. In the same vein, the Refugee Bill, 2012, which is sought to replace the Refugees Act, 2006, allows an exception to non refoulement on grounds of security. Similarly, legal provisions for extradition as provided for under the Extradition (Contagious and Foreign Countries) Act,
 and the Extradition (Commonwealth Countries) Act,
 fail to make provision for the principle of non-refoulement.

35. To bring the laws in line with the Convention, The Prevention of Torture Bill restricts extradition and deportation of one likely to face torture and provides for the principle of non refoulement. It further stipulates measures to bring the current expulsion procedures in line with Article 3 of the Convention against Torture (CAT).The law directs the court to  take into account all factors including the existence of a consistent pattern of gross, flagrant or mass violations of human rights in the state seeking extradition or deportation of the person when determining whether there is reason to believe that a person is likely to be tortured or in danger of being subjected to torture.
The Committee should recommend to the State to amend the various sections of the diverse laws that contravene the CAT to prohibit any deportation, extradition, rendition, and expulsion, return where an individual would be at risk of torture or other ill-treatment. These include Extradition (Contagious and Foreign Countries) Act, Extradition (Commonwealth Countries) Act, the Refugee Act, 2006 and Kenya Citizenship and Immigrations Act.  
Paragraphs 17-19 of the List of Issues

36. The Committee requested for Information on whether any expulsions, returns or extraditions have taken place since the consideration of the initial report.

37. On 11 July 2010, bombings in Kampala Uganda led to the deaths of about 70 people and dozens injured. Later under unclear circumstances, five Kenyans were arrested in Kenya and handed to the Uganda Authorities. The Parliamentary Defence and Foreign Relations Committee later released a report in regard to the extradition of Kenya citizens to Uganda following the Kampala bombing. In the report, the Defence Committee observed that the whole process of extradition was unconstitutional since the legal provisions for extradition were not followed. The report in part stated: “the rendition and subsequent holding of Kenyans in Ugandan prisons facilities violates the fundamental freedoms and liberties of the affected Kenyans as provided for under the Constitution, customary international law, as well as International Treaties and Conventions on Human Rights which Kenya is a signatory.” 
The report recommended the prosecution of senior officials who were involved in transferring the Kenyan citizens to Uganda in relation to the Kampala bombings. This report was endorsed by the parliament in May 2012, but prosecutions are yet to happen.

38. On the case of Mr. Abdulmalik, there has been no clear response from the State on how he ended up at Guantanamo Bay. No investigations have been conducted to the knowledge of KNCHR. Similarly, KNCHR is not aware of diplomatic representations made on behalf of Abdumalik to the U.S. government for his release, fair trial and return to Kenya. In any case, the Kenyan government has maintained that Mr. Abdulmalik is not a Kenyan national, claiming that he does not have any relatives in Kenya who can prove that he is Kenyan. 

39. Kenya officially closed its border with Somalia in January 2007 days after the Ethiopian military intervened to oust the Union of Islamic Courts (UIC) from south-central Somalia. From this day onwards, it is unclear how many cases of refoulement have taken place at the Kenya-Somali border. In early 2009, Kenya continued to return refugees and asylum seekers.
 

40. In January, 2009 the Kenya police took three wounded asylum seekers from a health centre in Daadab and returned them to Somalia.
  On January 25, 2009 the Daily Nation reported that the Kenyan police arrested about 100 Somali nationals in the town of Wajir and charged them with being in Kenya unlawfully, fined them, and deported them to Somalia.

41. In November, 2010, through a press release,
 UNHCR appealed to the Kenyan authorities to immediately halt its returns of Somalis from the Border Point 1 camp at Mandera in northeast Kenya. This was in light of orders issued by local authorities to the more than 8000 refugees at the camp, telling them to cross the border back into Somalia. 
42. Practically, the closure of the Kenyan border with Somalia has had an extremely negative impact on civilians trying to flee the violence in Somalia. The closure has given lee way to the Kenyan police to forcibly deport Somali asylum seekers and refugees in violation of international human rights law. According to the UNHCR, there are many cases of refoulement at the border that have not been captured and reported as a result of the border closure.

The Committee should make the following conclusions and Recommendations:
-Kenya has legitimate security concerns and a right to control its border, but closing the border to asylum seekers and the refoulement of Somali asylum seekers and refugees violates Kenya’s fundamental obligations under international and national refugee law. To comply with national and international law, the State should immediately cease refoulement, and open its border with Somalia. The State should also stop renditions of Kenyan citizens
-The state should ensure that all counter terrorism measures comply with international obligations under the Convention against Torture which Kenya is party to.

- The State should ensure effective redress to those who have suffered extra ordinary   renditions.

Article 10
Paragraphs 22 and 23 of the List of Issues

43. The Committee requested for information on measures taken to reinforce and expand the human rights training programs on the absolute prohibition of torture and other provisions of the Convention for law enforcement personnel with the objective of bringing about a change in attitudes and behaviour. The Committee also wanted to know whether these programs include the prohibition of torture as a specific crime of grave nature, and whether they are available to all law enforcement personnel enumerated in Article 10 of the Convention, at all levels, including to the military and health personnel who are in direct contact with persons deprived of their liberty. The Committee also sought to find out what steps the State has taken in providing necessary training to all law enforcement personnel particularly those in direct contact with women victims of violence, whether the investigation of cases of torture are conducted in full compliance with the Manual on the Effective Investigation and Documentation of Torture and other Cruel, Inhuman Degrading Treatment or Punishment (Istanbul Protocol) and whether the State has developed and implemented a methodology to assess the effectiveness and impact of the training/ educational programs on the reduction of cases of torture, violence and ill-treatment.
44. As indicated in the state report, The National Police Service is the main institution charged with the responsibility of training police officers in Kenya. Anew police training curriculum is also in place for the new recruits. However, the officers trained before the curriculum was developed have not benefited from trainings under the new curriculum. Further, programs on human rights education are offered are at entry level only and not on a periodic basis so as to bring about change in attitude and behavior. The programs are also not extended to the military and health personnel. Further, the programs do not include the prohibition of torture as a specific crime, mainly due to the legal gaps that have been there and lack of definition of torture in the country’s laws. 
45. It is also difficult to assess how many law enforcement officers have been trained on gender-based violence. While Gender desks have been set up in most police stations, they have proved ineffective in dealing with violence against women as they are not manned by skilled personnel.
 The State is yet to develop assessment and appraisal tools to monitor the impact of the training programs. 
-The Committee should recommend to the state to ensure law enforcement officers, at all levels,  are trained on the prohibition of torture, and to provide information to the committee, at the next reporting cycle, on how many such officers have been trained on this aspect.

-The state should also carry out human rights training for the officers responsible for gender desks and ensure such desks are present at every police station.
-The State should undertake a review of the Police Standing Orders (CAP 84) and the Prisons Act (Cap 90) should be undertaken to reflect reforms in the two institutions.
-The State should develop assessment and appraisal tools to monitor the impact of the training programs. These tools should be developed in partnership with the Kenya National Commission on Human Rights (KNCHR), the National Police Service Commission (NPSC) and the Independent Policing Oversight Authority (IPOA). 
Article 11.

Paragraphs 24-25 of the List of Issues

46. The Committee requested for detailed information on the measures being taken to ensure that interrogation rules, instructions, methods and practices are kept under systematic review in order to prevent cases of torture. 

47. Though the State cited the 24 hour rule as provided in the Constitution of Kenya 2010 as a safeguard for limiting torture of suspects, there have been cases where suspects alleged violation of their constitutional right by being held in police custody for more than 24 hours before being arraigned in court. 
  
The Committee should recommend to the state to ensure all police officers are aware of and uphold the Constitutional Provision that one must be presented to court within 24 hours of arrest. The police should not violate this and wait for the detained person to claim redress in court. Further, within the 24 hours, the state should ensure that the interrogation methods and techniques employed do not expose a detained person to torture or related acts.
The Committee should also recommend to the state to conduct continuous training and reviews of the police on the prohibition of torture as a means of gathering intelligence and conducting investigations.

48. In response to paragraph 25 of the List of issues, where the Committee requested for information on measures taken to bring the penitentiary system in line with the Standard Minimum Rules for the Treatment of Prisoners, particularly on material, human and budgetary resources allocated  in order to: (a) Reduce overcrowding in prisons; (b) Ensure that adequate health services are available in all prisons by increasing the number of medical practitioners working for the penitentiary system; (c) Reduce the high levels of violence inside prisons, including inter-prisoners violence, and punish those responsible; and (d) Strengthen judicial supervision of conditions of detention foreseen in the Prison Act, KNCHR makes the following observations:
49. Legislation under Article 51 of the Constitution has been drafted (Persons Deprived of Liberty Bill 2012) but is yet to be enacted. This legislation should provide for the rights of persons detained, held in custody or imprisoned and ensure their humane treatment in line with relevant international human rights instruments.
  

The Committee should recommend to the State to accelerate this law is in place as soon as possible to give full effect to the provisions of Article 51 of the Constitution. 

50. To reduce overcrowding in prison especially in respect of persons held in pre-trial detention, the State in response has relied on the Constitutional provision that provides for bail for all offences. Nevertheless bail is not automatic for all offences and the Constitution provides that if there are compelling reasons not to release an accused person, the court will not do so. Furthermore in some instances where bail is granted, the costs have proved prohibitive for most people since their economic status cannot allow them to raise the required amount.
  Congestion in prisons continues to exist because of systemic and institutional weaknesses within the Kenyan criminal justice system. Inefficiencies in the judiciary and the criminal investigation department contribute to the congestion in prisons which impacts negatively on the promotion and protection of prisoners’ rights.
 
51. KNCHR’s prison visits reveal that most prisons accommodate twice and sometimes even three times their capacity with the mail prisons being the most congested. 
Below is a table depicting the extent of congestion in the places of detention visited as at 30th June 2011
	PLACE OF DETENTION
	CAPACITY
	NUMBER OF INMATES
	CONVICTED PRISONERS
	REMAND PRISONERS

	Kakamega Main
	800
	1171
	844
	327

	Bungoma Main
	600
	895
	645
	250

	Shimo la Tewa Main
	800
	2500
	1225
	1275

	Shimo la Tewa Annex
	600
	1200
	228
	972

	Wundanyi Main
	100
	150
	34
	116

	Wundany Women
	300
	219
	100
	119

	Kisii Main
	600
	1075
	397
	677

	Kisii Women
	70
	71
	43
	28

	Migori Main
	400
	362
	205
	157

	Migori Women
	50
	15
	8
	7

	Homabay Main
	300
	275
	160
	106

	Rachuonyo Main
	115
	90
	90
	0

	Siaya Main
	71
	210
	154
	56

	Kitale Main
	600
	1028
	451
	577

	Lodwar Main
	300
	310
	153
	129

	Lodwar Women
	50
	13
	6
	7

	Nakuru Main
	800
	1999
	833
	1166

	Nakuru Women
	100
	144
	49
	46

	Naivasha Medium
	181
	636
	39
	597

	Naivasha Maximum
	1500
	3042
	3042
	0

	Moyale Main
	84
	103
	76
	21

	Marsabit Main
	100
	56
	43
	9


-The Committee should recommend to the State to allocate sufficient budgetary resources to the criminal investigation department since in most cases, delay in investigating and prosecuting cases has been caused by lack of sufficient personnel as well as lack of necessary investigation equipment. 
-The State should adopt non-custodial sentences for minor offences and promote the use of Community Service Orders as a means of decongesting the prisons.

-To improve on the conditions in correctional facilities, the State should be urged to hasten the finalization and adoption of the Correctional Policy. 

52. With regard to availability of adequate health services in prisons by increasing the number of medical practitioners working for the penitentiary system, KNCHR has observed that a number of prisons lack sufficient health practitioners, which goes against constitutional provisions guaranteeing everyone access to health. Further, many of the prison dispensaries are supplied with basic drugs with all relying on the government hospitals for essential drugs.
 This is because prison dispensaries do not get medical vote from Kenya Medical Supplies Agency (KEMSA) since they are not gazetted as institutions that should get such supplies. Further the vote allocation for medication from the prison headquarters is mainly for convicts and not for those held in remand. Most prison officers in charge struggle to maintain this balance and are sometimes forced to reach out to the families of those in remand so that they may supplement the cost of the drugs.
 

In this regard the State should work on increasing the number of medical practitioners working for the penitentiary system, and ensure that prison dispensaries get medical allocation from KEMSA. The state should supply adequate drugs to prisons to cater for both convicts and those in remand. 

53. On the work by the Advisory Committee on the Power of Mercy, the Board of the Committee was constituted in October 2011 and their budget only actualized in May 2012. The Committee’s mandate is with convicts who have exhausted their appeals. However, as at December 2012,  KNCHR’s interview with  many convicts country-wide and established that many of these convicts  are yet to meet any members of the Power of Mercy Committee.  The State should ensure proper coordination of the work by the Committee so that every convict has an equal chance of presenting their case to the Committee.
ARTICLE 12 and 13
Paragraphs 26-27 of the List of Issues

54. The Committee requested for detailed information on the actions taken to undertake a prompt, impartial and effective investigations of excessive use of force and torture by the police during the post-election violence, including sexual violence and gang-rape with the aim of prosecuting and punishing perpetrators with penalties appropriate to the grave nature of their acts. 

55. With reference to action taken against police who used excessive force and torture during post-election violence, it remains of great concern that while 405 gun-shot deaths were recorded during the 2007-2008 Post-Election violence
 the State does not, in its report, specify how many officers, if any were found culpable and what kind of action was taken against them.
 The Committee should request the state for further information, in particular, a detailed account of the investigations taken and the action taken against officers who were found to have used excessive force and torture. 
56. In respect of sexual violence and gang-rape the state is also silent on actions taken against the police who perpetrated such acts and how many, if any, have been prosecuted. The State should release a detailed report of how many cases against the police  have been prosecuted. This information will assist in following up on any pending cases for the purposes of enhancing justice for the victims and guarding against impunity. 
Paragraphs 27-31 of the List of Issues

57. The Committee sought to find out the steps that have been taken to conduct impartial investigations into allegations of extrajudicial killings and enforced disappearances by law enforcement personnel, particularly, special security operations such as the “Chunga Mpaka” Operation in the Mandera district in September 2008, and operations against criminal bands such as the “Mathare Operation” in 2007 and  detailed information on the number of complaints, investigations and cases prosecuted, convictions and sentences handed down and whether the penalties are appropriate and reflect the grave nature of the acts as required by the Convention. The Committee also sought information on the steps taken to ensure that the perpetrators of torture during the “Operation Okoa Maisha” are prosecuted and punished according to the grave nature of their acts, that the victims that lost their lives are properly identified and that their families, as well as other victims, are adequately compensated.

58. KNCHR notes that the state is yet to release a report on its investigations on the military operation in Mandera referred to Operation Chunga Mpaka. The Committee should recommend for the release of the report to confirm how many complaints were received, action taken and any appropriate remedies were put in place for the victims. 

59. Investigations have also not been carried out in the killings which occurred in Mt. Elgon during the joint police-military operation, termed “Operation Okoa Maisha” neither have any prosecutions been carried out . The ‘Mathare Operations’ where two people were killed by police are further examples of extra-judical killings which go un-investigated. Allegations of unlawful killings are rarely investigated by the authorities and seldom are perpetrators prosecuted and convicted of crimes committed.
 Investigations into the killing of Oscar Kamau King’ara  and  John Paul  Oulu (Human Rights Activists)
 and Bernard Kiriinya( who provided information to the Kenya National Commission on Human Rights on extra-judicial killings of alleged Mungiki members)
, and of Francis Nyaruri (a journalist who advocated against corruption in the police force)
 and hundreds others killed by police officers are still outstanding, years after they were killed or disappeared.

60. Protection of Witnesses remains a challenge despite the existence of the Witness Protection Agency, which is now independent from the Attorney General’s Office. The Budgetary allocation to the agency shows that most of the budget goes towards administrative services with no clear allocation for witness protection.
 

The Committee should recommend to the state to release investigations reports on the deaths of human rights defenders; Oscar King’ara, Paul Oulu, Benard Kiriinya and Francis Nyauri, prosecute those responsible for their deaths and provide redress and reparations to their families; the state should investigate and prosecute the security forces involved in committing crimes during the Post-Election violence. A report of the investigations and the action taken should be released to the public; the state should take all measures to ensure protection of witnesses, particularly the witnesses of the 2007- post election violence and their families from harassment and intimidation. The Witness Protection Agency should be capacitated to effectively undertake witness protection; the state should work closely with the IPOA and forward all pending and on-going cases to them for investigations; the State should ratify the Convention for the Protection of All Persons from Enforced Disappearances. 

61. The State was requested to provide detailed information on measures taken to deal with post-election violence, urban crime, general insecurity and activities by such militia groups as the Mungiki and kisungusungu who have committed various atrocities, including extrajudicial executions and to provide information on the measures taken to arrest and prosecute members of these groups and deal with the climate of impunity that prevails among its members. 
62. The State has mentioned the Prevention of Organized Crimes Act of 2010 as a response to the proliferation of organized criminal groups, but it is silent on measures taken so far against these groups. Nevertheless even with this Act in operation, the police have been reported to resort to extra-judicial killings when handling these suspects.
 
The Committee should recommend to the State to desist from any extra-judicial killings, even where the suspects are members of organized groups, abide by the provisions in the Prevention of Organized Crimes Act and let the judicial process take its course against those arrested.  

63. At paragraph 32 of the List of Issues, the state was requested to provide detailed and up-to-date information regarding torture related deaths without inquest, and the status of individual cases of torture that are pending in court since the consideration of the initial report. The Committee also sought to find out measures taken to ensure that all individuals who may have been subjected to torture and ill-treatment had the possibility to complain and their cases promptly and impartially examined by competent authorities. 

64. As mentioned in paragraph 15 above, the State has not been able to prosecute torture related cases because of lack of an appropriate legislation. It has also been difficult for individuals complaining to have been subjected to torture and ill-treatment to complain due to lack of an independent oversight mechanism. With the establishment of the Independent Policing Oversight Authority (IPOA), it should be possible for complaints to be impartially examined by competent authorities and action taken. The State should therefore conduct public awareness on the existence of IPOA and encourage individuals to forward any complaints to this Authority. Together with the Prevention of Torture Bill, the state should also enact the Coroners Bill to provide for independent investigations of suspicious or unexplained deaths that occur in police custody. 

Article 14
65. The Committee requested for detailed information on the measures that have been taken to ensure that the victims of post-election violence obtain redress and adequate compensation. 

66. Many 2007-2008 post election violence victims still await domestic accountability for the atrocities they suffered, over five years after the violence. The first failure on the part of the state was its refusal to establish a special tribunal to investigate and prosecute cases emanating from the post-election violence. Domestic accountability for the violence has been very minimal. The Director of Public Prosecutions, in February 2012, constituted a multi-agency task force to examine some 6,081 files emanating from the PEV and advice on the way forward.
 The taskforce released its initial report in August 2012, which revealed that that majority of the PEV victims may never get justice due lack of evidence in their cases many of the perpetrators of the PEV would not be prosecuted after all since most of the suspects were yet to be identified, there wasn’t sufficient evidence in some cases and investigations had been carried out in a shoddy manner by the police. According to the interim report, there have only been 24 convictions and three acquittals out of the 6,081 cases that were presented to the task force by the police. 1,500 cases are pending and 2,411 suspects had not been identified in the 4,408 files reviewed so far.
   Of the murder cases, 152 files have been received but only two people have so far been convicted. Of the 150 sexual offences reported, 40 suspects have been identified and 21 taken to court. On general offences, there were 3,446 files and despite 889 suspects being identified, only 13 people were taken to court and 11 convicted.
 
67. 24 convictions out of 6,801 files is clearly marginal and demonstrates a serious lack of commitment to investigate and prosecute perpetrators of the violence. Further , the Government has never put in place a reparation framework for the victims.
68. In light of these failures, some victims decided to pursue civil charges and seek compensation against the government but even where such compensation was awarded by the court, the State did not pay out the compensation, showing blatant refusal to provide justice to post-election violence victims and demonstrating the extent of impunity in the country.
  
69. Victims of sexual and gender-based violence, despite registering their complaints with the police, were provided with no support or medication. The PEV victims that have for the most part occupied the attention of the State have been the Internally Displaced Persons(IDPs).  Focus was placed on resettlement as opposed to alternative, durable solutions, and without regard to other types of human rights violations that the victims of PEV suffered, including killings of their families and relatives, injuries, psycho-social trauma and sexual and gender-based violence.
 Resettlement was done haphazardly, without a clear policy or legislative framework.  The ex-gratia payments  of Kes. 10,000/= (payable to all IDPs) and Kes.25,000 (payable to those whose houses were burnt) was hardly enough to sustain the families for one month, yet they were expected to reconstruct their lives with this amount, which was insignificant compared to the loss that they had suffered. A number of IDPs have, as a result of these failures, been forced to go to court  to seek compensation from the State loss of life, property, and sexual violations that occurred during the post election violence.
 
70. Other than IDPs, there have not been concerted efforts to identify profile and provide redress to other victims of the PEV who were either physically and /or sexually assaulted or who suffered financial loss due to loss of property, or whose family members were killed during the violence.
The Committee should make the following recommendations to the state:
-Considering the lapse of time, prioritize establishment of a credible local judicial mechanism to investigate and prosecute middle and lower-level perpetrators of the 2007-2008 post election violence.

-Design a comprehensive program to provide compensation for the victims of 2007-2008 post-election violence and provide information to the committee, at its next reporting cycle, on the number of victims compensated under this program.
-Put in place mechanisms, including the use of Information and Communications Technology to automate and integrate a case management system in the criminal justice system, from the Police, to the DPP, the Judiciary and the Correctional Services to ensure it is possible to track the progress made with respect to cases filed in court, the nature of claims made and reliefs sought and the final decision in each case. 

Paragraphs 36-37 of the list of Issues
71. The Committee requested for detailed information on the number of cases before the courts involving victims of torture, including victims of special police and military operations, seeking redress and compensation. Further the Committee wanted to know about the steps taken on reparations or compensate and rehabilitate victims of torture and/or cruel treatment, the types of programs that have been developed and implemented to provide victims with comprehensive support and care and current information on the number of victims served under these programs.
72. Article 50 (9) of the Constitution provides that Parliament shall enact legislation providing for the protection, rights and welfare of victims of offences. In that regard, the Victims of Offenses Bill was drafted to promote compensation for victims of crime. The Bill is still pending in Parliament and has not been enacted into law.  Without specific legislation for victims, it is impossible for victims of torture to obtain any redress, unless they approach the courts in civil suits, without any guarantee that the State would pay any compensation awarded by the courts. The statute of limitations for claims in tort against government officials is one year.  Kenya’s Director of Public Prosecutions has acknowledged that this limit has prevented victims and their families from successfully bringing civil claims against the police, including for loss and damage as a result of torture and other ill-treatment.

Article 15 
73. The Committee requested for detailed information on the steps taken to ensure that all persons reporting on acts of torture and ill-treatment are protected from intimidation and from any form of reprisal as a result of their activities and measures the State party has taken to seek closer cooperation with civil society in preventing torture especially in the process of investigating and holding persons accountable for the post-election violence.

74. The Independent Policing Oversight Authority (IPOA) now provides for civilian oversight of the work of the Police. This means that, there is now an independent unit to receive or investigate complaints of torture. Allegations of torture are therefore no longer investigated by the same units responsible for the torture or ill-treatment, which has for a long time hampered such investigations. 
75. There is also a witness protection Agency in place, which should offer protection to witnesses at risk of reprisals. However, although the institutional framework is in place, there is a need to enhance the capacity of the Witness Protection Agency and IPOA to enable them fully implement their mandates.  

76. There is also need to engage with the public to inform them of what constitutes torture or ill- treatment. This is because the public has been socialized into believing that police work includes using force to obtain information. Whereas this may qualify as ill-treatment and in appropriate cases, torture, the public may not identify it as such and may not report such incidents depending on the severity of injuries sustained.

Other Issues
Paragraph 40 of the List of Issues
77. The Committee requested for information on the steps taken to establish an official and publicly known moratorium for the death penalty, with a view to eventually abolishing the practice.  The Committee further requested information on measures taken to improve the conditions of detention for persons serving on death row in order to guarantee basic needs and rights.
78. The State has always expressed political will at various forums to abolish the death penalty,
 but has not followed through with concrete steps towards abolition. The death penalty still remains in the country’s laws and is still applied, with the Judiciary adopting conflicting positions. The Court of Appeal for instance held in 2010 that the mandatory death sentence was unconstitutional,
 but the High Court later seemed to be ‘reversing’ this by holding that the death penalty was indeed a proper sentence and the President’s commutation of 4000 death sentences to life imprisonment was an abrogation of his constitutional duties.

79. Between 2012-2013, KNCHRs conducted a country-wide survey among death row inmates on the impact of capital punishment particularly in relation to cruel, inhuman and degrading punishment. The survey revealed that most of the convicts on death row were convicted for the offence of robbery with violence. The definition of robbery with violence in the Penal Code is so wide
 and the result is that some people end up being convicted to death for non-serious offences, as long as it can fit within the very wide definition of robbery with violence.

80. The survey also revealed that the death sentence has serious psychological impact on the inmates and their families. The stigmatization of these convicts and their conditions of detention, coupled with the fact that they do not know if the sentence will be carried out leads to serious psychological trauma. In some prisons, the inmates’ uniforms are labeled ‘condemned’, leading to further stigmatization. The psychological effect is exacerbated by the regular servicing of the execution machine. Even were the death sentences to be carried out eventually, the method of hanging provided for in the law is outdated and out-rightly crude. 
KNCHR has taken the initiative to conduct a public inquiry on the death penalty. The Committee should recommend to the state to co-operate with KNCHR and provide it with adequate funds to carry out this inquiry and educate the public on the need for abolition of the death penalty. 
Paragraph 42
81. The Committee requested for information on the steps the State party has taken to become a party to the Optional Protocol to the Convention.
82. The State is yet to ratify OP-CAT despite several recommendations from KNCHR, UN treaty bodies and the Human Rights Council to ratify OP-CAT.  This means that there is as yet no independent monitoring mechanism as envisaged under OP-CAT. KNCHR has continued urging the state to ratify OP-CAT in order to enhance the already existing visitation mechanisms (KNCHR and visiting justices).  Ratification of the protocol will also enhance accountability since it will lead to establishment of a National preventive Mechanism which meets the requirements of the Optional Protocol and will lead to holistic evaluation of the conditions of persons deprived of their liberty. 
CONCLUSION

Implementation of CAT at the domestic level will only happen effectively through adoption of a comprehensive legislative framework. The Prevention of Torture Bill remains key to attaining this legislative goal and should be enacted into law as a matter of urgency. Further, a policy of zero tolerance on torture should be adopted by the state and implemented, especially in all places of detention.
Monitoring remains a key component of preventing torture and cruel, inhuman or degrading treatment or punishment. Inspection of all places of detention has an important deterrent effect and provides an opportunity for the inspecting authority to monitor conditions of detention. While  many institutions have been put in place under the framework of the new constitution, the same are still nascent and their effectiveness in combating torture will only be evident if they are well resourced to enable them address the prevalence of torture in the country. The National Police Service Commission, the Independent Policing Oversight Authority (IPOA), The Witness Protection Agency and the KNCHR are key institutions in this regard. The State should also ratify the Optional Protocol to the UN Convention against Torture in order to strengthen the monitoring mechanism.
The challenge of investigations of cases of torture, and the lack of a data-base on torture related cases also continue to pose a challenge in understanding the prevalence of this vice and addressing it. It remains difficult to get access to reports of any disciplinary action taken against police and prison staff implicated in torture. 
Victims of human rights violations continue to bear the brunt of an unresponsive system. In this regard, the State should provide the Committee with periodic information on legislation as well as the programs put in place to address the plight of these victims. 
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