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II.

Introduction

With this submission, the Global Justice Center (GJC) aims to provide guidance to the
pre-session Working Group in its preparation of the list of issues to be examined during
the Committee to Eliminate Discrimination against Women’s (“Committee”) review of
Myanmar’s combined fourth and fifth periodic reports. It highlights several violations of
the Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW) by Myanmar and is based on a report by GJC and the Leitner Center for
International Law and Justice (Fordham School of Law) comparing Myanmar’s national
plan for the advancement of women against its CEDAW obligations (“Promzises Not
Progress: Burma’s National Plan for Women Falls Short of Gender Equality and CED AW
(attached hereto).

Analytic Framework

Since 2011, limited democratic reforms in Myanmar have not improved women’s rights
or made any strides towards ensuring gender equality in general. This can be attributed, at
least in part, to the fact that the focus of the reforms has been on readying Myanmar’s
economy for an influx of capital and encouraging foreign investment, rather than on
ensuring human rights. Additionally, the way the Government characterizes reforms
needs to be carefully considered. For example, in its 2015 periodic report to the CEDAW
Committee (“Periodic Report”), the Government asserts that eight laws related to
women’s rights have been amended or enacted. However, consideration of these laws
reveals that they are laws which provide labor and economic protections generally, not
laws seeking to ameliorate the situation of women in Myanmar. In fact, only one of the
laws discussed, the Social Security Law, includes specific provisions related to women
(maternity leave).

Threats to women’s equality in Myanmar exist against an unchanged landscape shaped by
a deep history of patriarchy and decades of oppressive military dictatorship. Today, these
legacies remain very much alive in the form of fundamental defects that impede genuine
legal reform, including legal structures guaranteeing gender equality.

In particular, three underlying themes are critical to understanding the complexity of
injustice against women in Myanmar and the need for structural reforms in order to effect
genuine positive change: (1) ongoing supremacy of military power; (2) entrenchment of
military power and gender inequality in the Constitution of the Republic of the Union of
Myanmar (“2008 Constitution”); and (3) lack of an independent judiciary.

In this submission, the GJC presents a condensed summary of the facts relating to the
violations of the following articles of CEDAW: Articles 1 & 2 (definition and prohibition
of discrimination, access to justice, violence against women); Article 3 (guarantee of basic
human rights and fundamental freedoms); Article 7 (political participation); Article 10
(education); Article 11 (employment); Article 12 (health); Article 14 (rural women); Article
18 (precise and disaggregated data); General Recommendations 28 and 30 (conflict, post-
conflict and conflict prevention).

At the end of each section, we suggest a list of issues, questions and clarifications for the
Working Group’s consideration.



III.

Observations Regarding Violations of CEDAW in Myanmar

A. Articles 1 and 2

Myanmar Has Failed to Adopt Necessary Legislative Measures to Ensure Gender Equality and

Prohibit Discrimination against Women and to Eliminate L.aws which Discriminate against
Women

7.

10.

11.

12.

A critical first step towards the implementation of the Government of Myanmar’s
(“Government”) obligations to eliminate discrimination against women is the adoption of
a legal definition and prohibition of discrimination against women, in conformance with
CEDAW, within the national Constitution or other appropriate legislation. The
Government must also ensure that laws do not discriminate against women.

The Government’s Periodic Report refers to the notion of equal rights for women in
Articles 348, 350, 351, 352, and 368 of the 2008 Constitution.' However, even taken
together, these Articles do not constitute a comprehensive definition of discrimination
against women that encompasses both substantive equality and prohibitions of
discrimination in law and in effect, as required of all States parties under CEDAW. This
failure: (1) hinders the formulation, interpretation, and dissemination of laws and policies
impacting the rights of women; (2) leaves the Government, as well as civil society actors
and international monitors, without a critical benchmark for assessing progress on the
elimination of discrimination against women; and (3) fails to provide victims of
discrimination with fundamental guidance on how to engage the legal system.

The absence of adequate definitional language was raised in the Concluding Observations
of the Committee following its review of Myanmar in 2008 (2008 Concluding
Observations). Specifically, the Committee expressed concern that the 2008 Constitution
did not “include an effective constitutional guarantee of substantive equality” and that the
2008 Constitution's definition of discrimination was therefore not in accordance with
CEDAW, and rejected the Government’s assertion that such a definition was not
needed.” The 2008 Constitution has not been amended since that review and thus, the
Committee’s concerns have not been addressed.

Furthermore, existing Constitutional provisions and legislation both directly and
indirectly discriminate against women in violation of CEDAW. Relevant Constitutional
provisions include Article 352 (discussed in further detail in paragraphs 49-52), as well as
Articles 109, 141 and 161, which mandate a specific quota of representatives directly
appointed by the military.” Since women have only recently been allowed to serve actively
in the military," these quotas in effect have excluded women from these seats (currently
women hold 0.01% of these military-appointed seats).” It should also be noted that these
military quotas not only limit women’s political participation,” they also make amending
the Constitution to include protection for women’s equality and prohibit discrimination
against women harder, since amendments require more than 75% approval.7

More recently, Myanmar’s Parliament has adopted a package of four so-called “Laws on
the Protection of Race and Religion”® which further entrench widespread gender-based
discrimination against women,” in particular based on ethnicity or religion, in clear
violation of the Government’s obligations under CEDAW. They are: (1) the Religious
Conversion Bill; (2) the Buddhist Women’s Special Marriage Bill; (3) the Population
Control Healthcare Bill; and (4) The Monogamy Bill."’ The Special Rapporteur on
Minority Issues has stated that “these bills particularly discriminate against ethnic religious
minorities and have the potential to fuel existing tensions in the country.”"

The Buddhist Women’s Special Marriage Bill'* blatantly violates international norms
protecting the rights of women to enter and fully participate in marriage on an equal basis



with men'” and by solely regulating the conduct of men with regard to women, reinforces
stereotypes, negative prejudices and customs based on the supposed inferiority of
women, in contravention of CEDAW." The Population Control Health Care Bill,"
which aims to control population growth, violates women’s rights to decide, on an equal
basis with men, the number and spacing of children.'® Moreover, it contains no
protections against the use of forced contraception, forced abortion, or forced
sterilization as implementation or enforcement measures, which violates a broad range of
fundamental rights, including women’s rights to life, liberty, and security, and the right to
be free from discriminatory barriers to health care, on an equal basis with men. It also
raises serious concerns of potential disproportionate targeting of marginalized and
minority groups, and as UN experts have cautioned “can have discriminatory, coercive
and punitive effects that go against basic rights and freedoms, particularly those of
women.”'" The Monogamy Bill, which criminalizes polygamy, as well as extramarital
affairs, is also of serious concern as the “enforcement of laws criminalizing adultery often
leads to discrimination and violence against women . . . experience shows that in practice,
adultery legislation, imposes disproportional criminal liability on women.”**

In light of the above facts, we recommend that the Committee request that Myanmar:

Please provide information regarding efforts to adopt a legal definition of discrimination
against women and equality that is in conformance with CEDAW, either in the form of
an amended constitutional provision or as part of anti-discrimination legislation.

Please provide information regarding measures, including legislation, to modify or abolish
existing laws, regulations, customs and practices which constitute discrimination against
women.

Please provide information regarding programs and policies to ensure that public
authorities and institutions shall act in conformity with CEDAW’s equality and non-
discrimination mandate and to repeal all national penal provisions, which constitute
discrimination against women.

Please provide information regarding the implementation of the Race and Religion Laws,
including detailed information regarding individuals who have already been detained or
prosecuted under the laws, and how the Government intends to enforce the laws in the
future and how the Government intends to ensure that they are not enforced in way that
discriminates against women or any minority group.

Myanmar Has Failed to Ensure Access to Justice for Women

13.

14.

The ability of women to access justice is essential to a State party’s implementation of
CEDAW obligations to eliminate discrimination against women under Article 2 " and
accord women equality with men under Article 15.” Significantly, this Committee, in its
recent General Recommendation on Access to Justice has asserted that access to justice is
“essential to the realization of all the rights protected” under CEDAW.”'

In Myanmar, myriad factors render justice elusive for women. This Committee
recognized this in 2008, recommending that the Government: strengthen its legal
complaints system to ensure that women have “effective access to justice”’;’” establish a
national human rights institution in line with the Paris Principles;” increase awareness of
women’s rights including the “concept of substantive gender equality” under CEDAW;*
and ensure access to courts on “equal terms with men.”” The Committee’s calls have not
been addressed, despite the transition to a quasi-civilian government. Few of the reforms
instituted since 2011 address women’s rights. The Government asserts in the Periodic
Report that “8 laws related to women’s rights have been amended or enacted”” yet only
one of these laws specifically relates to women;”' the rest of the laws are general
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15.

16.

17.

18.

protections for certain categories of people in Myanmar, such as laborers.” Therefore, the
claim in the Periodic Report that “with regard to adjudication of the court...there are
equal rights without gender discrimination, and that these are being practiced in
Myanmar” is untrue.”

This section discusses the following factors: (1) lack of an independent judiciary; (2)
inadequate legal protections; (3) ineffective National Human Rights Institutions and
bodies; and (4) informal justice and customary law. Please note that access to justice for
violence against women is discussed in paragraphs 26-31 and sexual violence in conflict in
paragraphs 74-81.

(1) Independent Judiciary in Myanmar.

Myanmar lacks an independent, impartial and effective judiciary to uphold the rule of law.
The judiciary acts as an enforcer for military and political actors rather than an
independent arbiter of disputes,” so it is viewed as “inactive and subordinate to the
military,” with “allegations of judicial corruption, inefficiency, and susceptibility to
executive influence [that are] so widespread that they cannot be sensibly discounted.””!

The subordinate position of the judiciary is formalized by the 2008 Constitution, which
allows the executive branch control of the judiciary by granting the President a powerful
and constitutionally protected role in the appointment and removal of judges.”

Finally, Myanmar’s judiciary has not been vetted since the transition to quasi-civilian
government and the 2008 Constitution requires a minimum tenure of judicial experience
for appointment to certain courts.” Accordingly, only judges that were on the bench
during the junta’s authoritarian rule, many of whom were complicit in the sham arrests
and baseless prosecutions of countless political prisoners,34 are eligible for the highest
positions in Myanmat’s judiciary.

In light of the above facts, we recommend that the Committee request that Myanmar:

19.

20.

Please provide information on whether the Government is taking steps to reform
constitutional provisions concerning presidential power of appointment and removal of
judges, in order to ensure that members of the judiciary are not reliant on the military’s
influence over the President for their appointments.

Please provide information on whether the Government is taking steps to root out
corruption and reduce the workload of the overburdened judiciary.

Please describe measures to vet judges who were complicit in human rights violations of
the previous regime.

(2) Inadeguate 1 egal Protections Within Myanmar

Women who have been subjected to discrimination and violence often have little faith in
the formal legal system and fear that nothing will be done if they bring complaints about
violations.” One key weakness is outdated and repressive statutes and laws, such as the
State Secrets Act of 1923 and the Emergency Provisions Act of 1950, which continue to
be used to justify repression.”” Amendments to restrictive laws, such as the Peaceful
Procession and Assembly Law, have failed to address their shortcomings.

Furthermore, colonial-era laws, such as the Penal Code of 1860, remain in effect and
reflect and perpetuate outdated gender assumptions such that women are not adequately
protected by law.” Moreover, a gender perspective and sensitivity to gender issues are
completely absent in the drafting of laws, law enforcement practices and the
administration of justice.” To date, there is no anti-violence against women law or
effective means to report sexual violence.” In an indication of deeply-rooted gender roles



and patriarchy, resistance to gender issues comes from both male and female legal
practitioners.*!

In light of the above facts, we recommend that the Committee request that Myanmar:

21.

22.

23.

24,

Please provide information regarding specific legal measures to eliminate discrimination
against women and establish legal protection of the rights of women on an equal basis
with men, and to ensure that any laws prohibiting gender discrimination embody legal or
other material consequence for those who violate them, including sanctions for
perpetrators of gender discrimination.

Please describe steps taken to ensure that legal practitioners, judges and law enforcement
officers at all levels are adequately trained in women’s rights and the provisions of
CEDAVW, including through training to ensure appropriate sensitization to gender
inequality.

(3) Ineffective National Human Rights Institutions and Bodjes

In the Periodic Reprot, the Government claims that certain domestic institutions protect
and promote women’s rights, including the Myanmar National Human Rights
Commission (“MNHRC”) and its Women and Child Sub-Committee (“WCRC”) as well
as government-organized non-governmental oranizations (GONGOs) the Myanmar
National Committee for Women’s Affairs (“MNCWA”) and the Myanmar Women's
Affairs Federation (“MWAF”).” Disturbingly, these organizations neither have the ability
to provide effective and adequate remedy for violations nor conform to international best
practices, codified in the Paris Principles.

The Myanmar Parliament passed an enabling law for the MNHRC in March 2014 which
does not provide it with sufficient independence, scope of duties or power to resolve
complaints in accordance with the Paris Principles.43 Of particular concern, the MNHRC
still appears to be limiting its mandate to complaints regarding the infringement of rights
only under the 2008 Constitution and only from citizens, rather than on the broader
mandate outlined in the enabling legislation itself."* Another major concern is that the
MNHRC does not ensure confidentiality of complaints and has complete discretion
regarding disclosure of information, which could have a chilling effect on the filing of
grievances, especially from victims of sexual violence.” In fact, the prosecution of
Shayam Brang Shawng demonstrates that complaints to the MNHRC of human rights
abuses at the hands of the military will be punished swiftly and forcefully.*

Furthermore, the other institutions referred to by the Government, including the
MNCWA and the MWAF, are government-affiliated organizations which cannot be
counted upon for independence or objectivity and have no actual ability to remedy or
resolve allegations of violations of women’s rights.*’

In its Periodic Report, the Government provides inadequate information regarding
complaints to the MNHRC and MWAF. No qualitative data is provided regarding types
of complaints, demographic information, what types of actions were recommended or
whether recommendations were accepted.

In light of the above facts, we recommend that the Committee request that Myanmar:

Please provide information with respect to complaints that have been examined and acted
upon by the MNHRC or MWAF, such as data on how many were instituted by women,
what issues were alleged, the disposition of the case and what remedies were provided.



25.

Please provide information regarding further efforts to bring the MNHRC into
compliance with the Paris Principles, including what confidentially measures, if any, the
Government is considering implementing.

4 Informal Justice and Customary Law

Another obstacle to access to justice, particularly for women in rural areas, is the
widespread use of informal justice mechanisms based on customary laws, including laws
drawn from traditional social and religious practices, to resolve disputes concerning the
rights of women.* Customary law is recognized by Myanmar’s courts” yet it is not
codified, leaving interpretation to the discretion of arbitrary or village elders, who almost
exclusively are male.”’ Customary laws view women differently from men, largely
confining them to roles defined under traditional social norms and values as primarily
homemakers, wives, and child-bearers.”

In light of the above facts, we recommend that the Committee request that Myanmar:

Please provide information regarding measures taken to ensure that informal justice
mechanisms do not discriminate against women.

Please detail steps to ensure that customary laws comply with CEDAW.

Myanmar Has Failed to Take Adequate Measures to Protect Women from Violence, to

Investigate Incidents of Gender-Based Violence, and to Punish Perpetrators of Gender-Based
Violence.

20.

27.

28.

Violence against women in Myanmar takes many forms and is carried out by many
different types of actors.” One recent study of violence against women found not only
that all women interviewed had experienced at least one type of violence, but also that
almost all women had experienced at least one form of physical abuse by an intimate
partner.”

Three years ago, the Government announced that it had commenced a process of
drafting comprehensive legislation to address violence against women. However, the
Government has yet to release publicly the contents of any proposed legislation or
provide an open public forum for consultation regarding the law. The lack of progress is
notable since Myanmar has passed 143 new laws since 2011.>* In fact, Myanmar remains
one of only two ASEAN countries lacking a specific law criminalizing domestic violence
and currently has no comprehensive laws to prevent violence against women or sexual
harassment and no law allowing victims to obtain restraining orders against abusers.”
Therefore, Myanmar’s current legal framework is insufficient to ensure justice, protection
and rehabilitation for victims.”

Further, existing laws provide limited, if any, protection against violence and promoted
outmoded stereotypes in violation of CEDAW. For example, Section 375 of the Penal
Code regarding rape includes the undefined requirement of “penetration” as a
component of “sexual intercourse” leaving the overall definition of rape ambiguous, for
instance in cases of forced non-penile penetration.57 Mortreover, it excludes non-
consensual sex between married couples neither prohibiting nor punishing the rape of
women by their husbands (unless they are under 14 years of age).”® The Penal Code also
lacks specific provisions concerning unwanted sexual touching, sexual harassment outside
the context of sexual intercourse, and domestic violence against women, making it
essentially impossible for women to obtain judicial protection from their attackers.”
Similarly, neither Myanmar’s Code of Criminal Procedure nor its Evidence Act contain
any provisions protecting the integrity and dignity of women during investigation and
prosecution of violence crimes.” Instead, under the Evidence Act, a woman’s previous



29.

30.

31.

sexual conduct and character is admissible, judges may compel victims of rape to testify
against their attackers and draw adverse inference from a victim’s refusal to answer
questions about the rape.”

These legal barriers are reinforced and reflected by a cultural habit of victim blaming
within Myanmar.” Lack of official support not only reinforces an environment of
impunity for perpetrators, but also contributes to lower reporting of incidents of abuse,
isolation of victims, and physical and mental health consequences.”

In 2008 this Committee urged Myanmar to “give priority attention to combating violence
against women and gitls and to adopt comprehensive measures to address all forms of
violence against women and girls.”** Among other things, this Committee called upon the
Government to address the types of legal deficiencies described above® and requested
that the government remove impediments facing women in gaining access to justice.”

The Periodic Report lacks discussion of necessary reforms addressing violence against
women and makes no reference to deficiencies embedded in Myanmar’s Penal Code,
Code of Criminal Procedure, and Evidence Act.”” In fact, the Report suggests that
existing laws are sufficient to provide justice for women who have experienced violence.”

In light of the above facts, we recommend that the Committee request that Myanmar:

Please provide information on the status of the draft Anti-Violence against Women Law,
its compliance with CEDAW, and plans for its passage and implementation.

Please provide information on plans to amend existing legislation, including provisions of
the Penal Code, the Code of Criminal Procedure, and the Evidence Act, to ensure such
laws adhere to CEDAW.

Please provide information regarding strategies to address Myanmar’s culture of victim
blaming, plans to create and ensure support services for victims of violence, and
proposals for implementing gender-sensitive training for public officials.

B. Article 3

The Government’s National Strategic Plan for the Advancement of Women Fails its Obligations
under CEDAW

32.

33.

34.

On October 3, 2013, the Government unveiled the National Strategic Plan for the
Advancement of Women (NSPAW), proclaiming it as a “comprehensive” ten-year plan
embodying the “commitment to promoting and protecting the human rights of women”
in Myanmar.” NSPAW’s stated objectives are to ensure that “[a]ll women in Myanmar
are empowered and able to fully enjoy their rights with the support of” the Government,
and to enable the creation of “systems, structures and practices . . . for the advancement
of women, gender equality, and the realization of women’s rights.”” Three legal
frameworks constitute NSPAW’s foundation—the 2008 Constitution, CEDAW, and the
Beijing Platform for Action.”

NSPAW is divided up into 12 Key Priority Areas, each of which has four broad
categories of action: (1) “Research and Surveys”; (2) “Awareness Raising”; (3)
“Implementation”; and (4) “Budget and Policy Making.” Importantly, general references

to implementation of Myanmat’s international obligations, particulatly those under
CEDAW, are mentioned throughout NSPAW.

While NSPAW constitutes a welcome step towards implementing Myanmar’s obligations
to eliminate discrimination against women and ensure equality, NSPAW suffers from
critical shortcomings related to its conceptualization, substantive content, and
implementation plan. Specifically:



* Flawed conceptual foundation: NSPAW's legal foundation incorporates
intrinsic, systemic barriers and shortcomings preventing the realization of
substantive gender equality in Myanmar, as required by international law. In
particular, because it relies on the 2008 Constitution as one of its primary pillars,
NSPAW legitimizes constitutional provisions that explicitly legalize gender
discrimination and preserve constitutionally-mandated military power structures
that preclude substantive equality. Additionally, NSPAW fails to adequately reflect
the scope and nature of Myanmar’s international commitments to eliminate
gender discrimination and ensure equality, including those under CEDAW.

= Lack of practical, action-oriented provisions: NSPAW lacks articulation of
precise and specific practical actions to be undertaken by the government to
achieve both substantive gender equality and eliminate discrimination in law and
in effect. Containing lofty, aspirational language describing women's rights and
empowerment, NSPAW too often lacks description of actual, meaningful steps
(through law or other appropriate avenues) to be taken by the government.
Furthermore, two years after the issuance of NSPAW, no implementation plans
have been developed or produced.

= Absence of accountability through monitoring and evaluation: NSPAW
contains virtually no specificity with regard to measurable outputs and
benchmarks for monitoring and evaluation of NSPAW implementation.
Moreover, NSPAW does not clearly articulate the duties and obligations of any
individuals or administrative bodies charged with NSPAW implementation, nor
does it contain any specific commitments to provide and allocate adequate
funding and resources, which are essential for proper monitoring and evaluation
of NSPAW implementation.

35. As for implementation, NSPAW references the establishment of a NSPAW Management

Committee under the guidance of the Myanmar National Committee for Women’s
Affairs (MNCWA). The NSPAW Management Committee is charged with developing a
five-year “Operational Plan” to “coordinate and prioritize implementation of strategic
policies, plans and legislative reforms” developed by the working groups for each of the
respective Key Priority Areas, and to oversee governmental implementation at all levels,
including national, state and regional, and township.72 However, in the two years since
NSPAW?’s promulgation such a plan has yet to be created, and in fact, the Periodic
Report states that the five-year plan, as well as annual plans, “wz/ be drawn up and
implemented.””

In light of the above facts and given that NSPAW was unveiled two years ago, we
recommend that the Committee request that Myanmar:

Please provide information regarding the status of the carrying out of the 58 surveys on
key priority areas called for in NSPAW.

Please provide information regarding resource allocation for NSPAW. Has the Resource
Allocation Plan been drafted? What provisions have been made for budget allocations for
NSPAW between now and 20227

Please indicate if the Management Committee or any Sub-Committee on Key Priority
Areas has been established? If so, describe the membership and selection process. If not,
what are the Government’s plans to do so?

Please describe what coordination efforts with relevant ministries have been taken as
described in NSPAW.



Please indicate if the 5-year operational plan been drafted, and if not, what the time frame
for drafting it is.

Please describe what actions have been taken to include non-governmental organization,
excluding GONGOs, in NSPAW implementation.

C. Article 7

The Government has Failed to Pursue Policies that Promote Women’s Full and Equal
Participation in Political and Public Life

30.

37.

38.

39.

40.

41.

In Myanmar, women have historically been largely excluded from positions of political
power, as well as from the formulation of laws, including the 2008 Constitution. Today,
women occupy only 4.8% of the seats in the national legislature.” In the upper house,
they occupy just 1.79% of the seats.” Currently only two out of the 33 cabinet ministers
are women.” Women’s representation among the most important positions at the sub-
national level is especially low: women make up only 2.83% of MPs at state and regional
levels, 0% of administrators at township levels, and 0.11% of village heads.”

These low participation rates are the result of explicit and implicit barriers to women’s
political engagement. These include traditional beliefs and stereotypes about gender roles,
women’s low status and bargaining power within the household, women’s lack of
experience and inability to develop necessary skills, and the perception among men and
women that only men should become involved in politics.”® There are also practical
barriers to women’s ability to vote and participate at the government level, including
transportation difficulties, safety concerns, and women’s responsibilities in the home.”

At the same time, the central role played by the military in government and society has
historically limited “women’s ability to participate in political, economic and social life
and therefore limited their access to power.”® Under the 2008 Constitution, a familiarity
with military matters is required for important positions within the executive, legislative
and judicial branches.”' Moreover, the 2008 Constitution allocates 25% of parliamentary
seats in both houses of the legislature to the male-dominated military.” In January 2014,
the military appointed two women as part of its legislative quotas, but this gave women a
mere 0.01% of the military appointed seats.”’ This military quota has thus further reduced
women’s ability to participate in national-level decision-making.**

Recognizing the barriers to women’s political participation following its 2008 review, the
Committee called upon the government of Myanmar to “use the formulation of its new
electoral law as an opportunity to . . . increase women’s political participation” and
encouraged the use of “targets and quotas, as appropriate.”” Despite this suggestion, the
current electoral laws do not include targets or quotas to increase women’s participation.
Moreover, although NSPAW calls for quota systems in legislative, judicial and executive
bodies,” it does not outline the parameters, objectives or timeframe for establishing such
systems. The absence of electoral quotas will impede women’s ability to make gains in the
national elections scheduled for November 2015, as called for by this Committee.

In addition, the government has not delivered awareness-raising and capacity-building
activities to promote women’s participation in political and public life, as recommended
by the Committee.®”” Much work needs to be done to educate men and women about
harmful stereotypes that impede women’s political participation and to develop training
and mentoring programs for female candidates and public officials.

Despite promising to increase partnership between the government and civil society
organizations in NSPAW,” the Government has failed to address the Committee’s
recommendation to “simplify the registration process for local and national
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42.

organizations” and “minimize barriers to registering as an NGO in Myanmar™® so that
more grassroots and women’s organizations can participate in political decision-making.
At the same time, GONGO’s” focusing on women such as the MWAF and the
MNCWA, have historically been led by men, or the wives of high-ranking members of
the military, and have focused on programs that foster women’s protection (by men)
rather than women’s empowerment.”’ These organizations have been the focal point for
implementing the equality initiatives required by CEDAW.”

Unfortunately, the Periodic Report provides virtually no additional details concerning a
strategic approach to equal participation of women in public and political life. For
instance, concerning women’s participation in the national government, the Periodic
Report simply lists static figures illustrating modest representation of women in senior
positions within the ministry-level, legislative, judicial, and diplomatic sectors, along with
statistics suggesting very small growth in representation of women in government
ministries and organizations.93 As is the case for NSPAW, apart from vague references to
awareness raising, capacity building, and record keeping, the Periodic Report contains few
specific details for increasing women’s participation in public and political life.

In light of the above facts, we recommend that the Committee request that Myanmar:

Please indicate what concrete measures have been carried out and what measures are
envisaged to achieve women’s full and equal participation and representation at all levels
of government? In particular, please describe awareness-raising and capacity programmes
ot policies in place or envisaged to encourage and facilitate Myanmar women’s further
participation in public and political life.

Please explain any temporary special measures, including quotas, to bolster the number of
women holding political office at the local, regional, and national levels.

Please describe concrete measures carried out to expand the participation of rural women
in political and public life.

Please provide information on government programs aimed at modifying traditional
beliefs and stereotypes about women’s role in society, including customary practices that
exclude women from land ownership and discourage them from taking leadership roles at
the village, ward and township level.

Please provide information on the policies or programs undertaken to address the
practical barriers that impede women’s ability to vote and participate in government,
including transportation difficulties, safety concerns, and women’s responsibilities at
home.

Please explain what concrete measures have been carried out and what measures are
envisaged to create and ensure an enabling environment for women’s rights civil society
organizations. Please also explain how the government has or will encourage women’s
participation in civil society organizations.

Please describe policies Myanmar has implemented to encourage active participation in
civil society in the implementation of CEDAW, including the CEDAW reporting process
and the implementation of the Committee’s Concluding Observations? Please also
provide information on whether the Government will make publically available a
Burmese translation of its 2015 Periodic Report to the CEDAW Committee and other
related documents (such as the Committee’s General Recommendations, 2008
Concluding Observations, 2015 List of Issues, and 2016 Concluding Observations), in
order to facilitate civil society participation in the CEDAW reporting process.
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D. Article 10

Myanmar Has Failed to Provide Women Fqual Access to Education

43.

44,

45.

46.

47.

Myanmar’s education system has been devastated by decades of armed conflict and
underinvestment—affecting both boys and girls alike. Average spending on education
between 2007 and 2012 was 1.3% of GDP, with only a slight increase to 1.5% of GDP in
2013.”* In border areas controlled by ethnic groups that have been mired in conflict,
many schools remain closed and those that are open are critically under-resourced.”
These nationwide obstacles are amplified in the case of gitls and women seeking to obtain
an education.

Women’s equal access to education is hindered by traditional gender stereotypes. When
family resources are scarce and schools distant, families are more likely to educate their
sons and have their daughters focus on homemaking activities.”

At the university level, differential admissions criteria are applied based on the applicant’s
gender and specialization.”” That is, women applicants are required to earn significantly
higher marks than men when seeking to study certain specializations.” These differential
admission criteria discourage women from exploring non-traditional fields and leave
women with little incentive to pursue interest-based and career-oriented paths.”

In 2008, this Committee noted several of these challenges and urged the Government to
ensure equal access to all levels of education and to take steps to overcome traditional
attitudes obstructing education for women.'”

Myanmar’s Ministry of Education is currently in the thirteenth year of its “Thirty-Year
Long-Term Education Development Plan.”""" However, none of the Plan’s “core areas,”
nor any of the development programs, specially address gender and women’s access to
education. Similarly, the Periodic Report does not indicate how the Government will
achieve women’s equal access to education.

In light of the above facts, we recommend that the Committee request that Myanmar:

Please provide information on what steps have been taken to increase investment
educational opportunities for girls and women.

Please provide information on what steps, measures, programs ot initiatives have been
taken to guarantee that women are provided education on equal grounds to men,
including by ensuring that men and women attend school at the same rates, school
curricula do not reinforce harmful gender stereotypes, and women have access to all
levels and types of education.

Please describe Government measures to guarantee a gendered perspective in the
implementation and drafting of the Government’s long term education development plan
and any adjustments to be made to ensure equal access of girls and women to all levels of
education and retain girls in school.

Please indicate if Myanmar intends to abolish the discriminatory requirement that women
receive higher test scores than men to be accepted to graduate programs that have
traditionally been dominated by men, such as medicine, engineering, and biology. If so,
what are the plans and timetable for doing so?

E. Article 11: Myanmar Has Failed to Provide Women Equal Access to Employment
Opportunities

48.

Women’s role in Myanmar’s economy remains undervalued and underdeveloped, with
low formal labor force participation.'” Owing to gender stereotypes, women ate
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49.

50.

51.

52.

53.

responsible for the bulk of housework and child-rearing.'”” Women’s unremunerated
work in caring for their families has not been included in the country’s overall labor
snapshot and often restricts formal employment options.'”*

Women in the workforce are often poorly remunerated compared to men and do not
achieve high-ranking positions within the profession.'” For example, women make up
more than 50% of judges throughout the country, but men outnumber women by more
than two to one in the High Courts and no women serve at the Supreme Court level."”
Finally, few women work in conditions that respect occupational safety, motherhood or
women’s health generally."”

There are even specific areas where employment of women is prohibited outright or
severely limited. Article 352 of the 2008 Constitution provides that certain positions are
suitable for men only, as discussed in further detail in paragraph 53." Elsewhere, the
2008 Constitution requires that the President and Vice President be familiar with the
military and provides for a 25% military quota in Parliament. Since women have not
traditionally been allowed to serve actively in the military, they are at a disadvantage to
assume these roles.'” In a broader sense, women have been denied the employment,
business and relationship-building opportunities created by active military status.

Importantly, decades of ethnic conflict have negatively impacted women’s economic
position, livelihood options and employment stability. Even the implementation of recent
ceasefires may not help improve women’s position with the economy, as men returning
from conflict will resume their priority status.

In 2008, this Committee acknowledged these issues and requested that Myanmar review
its laws and ensure equal opportunities for women.'"

Unfortunately, the Periodic Report offers little to improve on shortcomings in the area of
equal access to employment and other economic benefits and points to the 2008
Constitution as a primary means of ensuring gender equality in employment. However,
for example, the Periodic Report clarifies Article 352, stating that “some placements are
to positions that are suitable for men only in accordance with the situation of natural
work-places (for example, in mining and petroleum), and women, therefore, cannot be
appointed to those positions.”""" This statement fully displays the deeply-rooted
discrimination and patriarchy that influences and governs policy-making and law in
Myanmar.

In light of the above facts, we recommend that the Committee request that
Myanmar:

Please provide information on studies, programs, and temporary special measures being
designed to ensure women’s full and equal participation in economic life.

Please provide information on steps to include women’s unremunerated tasks into
Myanmar’s gross domestic product, as well as on the development of programs
specifically geared toward ending harmful stereotypes relating to women’s economic life
and programs to ease the reintegration of men back into the economy after the cessation
of armed conflict without discriminating against women.

Please provide information on plans to amend or repeal provisions of the 2008
Constitution that de facto and /ot de jure discriminate against women’s rights to full and
equal employment, including articles 109, 141, 161 and 352.
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F. Article 12

Myanmar has Failed to Provide Women Access to Adequate Health Care

54.

55.

56.

57.

58.

59.

Women in Myanmar do not have access to high-quality and affordable health care. While
the Government’s increase in funding in its 2012 and 2013 budgets toward health care is
commendable, its investment in health is still lower than that of any other ASEAN

country. '

One major issue is access. Poor infrastructure hinders women’s, especially rural women’s,
access to clinics and hospitals.'"” When physical access is possible, clinics frequently do
not have the necessary medicines, equipment, or staff to provide patients with adequate
treatment.''* Medical staff members are poorly trained and fail to treat women patients
with dignity. Additionally, while the Government provides the buildings for clinics and
hospitals, women must pay for supplies and services out-of-pocket.'"”

These constraints contribute to the high rate of maternal mortality in Myanmar, which
was 200 deaths out of 100,000 live births in 2010, one of the highest in the region.116
Notwithstanding the Government’s statement that 70.9% of deliveries in 2012 were
attended by skilled health personnel, the reality is that many women continue to have
dangerous home births with the support only of inadequately trained traditional birth
attendants.'"’

A lack of education regarding available methods of birth control planning, particularly in
rural areas, impedes women from controlling the number and spacing of their children,
often with negative repercussions for women’s and children’s health.'"* Many women are
afraid to use contraceptive methods (including emergency contraception), where they are
available at all, due to a lack of knowledge on how birth control works and stigma
surrounding it.'"” The Government needs to adopt practical initiatives to educate women,
particularly rural women, about birth control, as recommended by this Committee in
2008."

Additionally, abortion is illegal in Myanmar, even in situations involving rape and incest,
unless the woman’s life is in danger from the pregnancy.'” In fact, complications from
unsafe abortions are a leading cause of maternal mortality in Myanmar.'”* The
criminalization of abortion under the Penal Code without exceptions for women’s
physical and mental health or pregnancies resulting from rape constitutes a discriminatory
barrier to women’s access to medical care, which violates the Government's international
obligations under CEDAW and, in the case of women who become pregnant as a result
of conflict-related rape, the Geneva Conventions'* and Security Council Resolutions
2106 and 2122."**

Finally, illegal drug use is a growing concern to the physical and financial health of
women and their families. Increases in drug cultivation, production, and use has limited
livelihoods, increased violence against women, increased migration, and human
trafficking.'” Drug control strategies that do exist are not gender sensitive.'”

In light of the above facts, we recommend that the Committee request that Myanmar:

Please provide information on measures taken to ensure that women in rural locations
have access to healthcare facilities and to assistance by trained medical personnel who
treat their patients with dignity.

Please provide information on specific programs to meet its objective of increasing the
rates of received prenatal care and of deliveries attended by skilled health professionals to
80% by 2015. Please also provide data on the current rates of received prenatal care and
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of deliveries attended by skilled health professionals, disaggregated by urban and rural
sectors and by State or Region.

Please provide further data on the maternal mortality rate, disaggregated by the age of the
women, urban and rural sector, and State or Region. Please also provide data on the
infant mortality rate, disaggregated by sex, age, urban or rural sector, State or Region, and
cause of death of the infant.

Please provide information about the unmet need for contraception among married and
unmarried women disaggregated by urban and rural sectors and by State or Region.
Please describe the specific measures the State party has taken to increase knowledge of
and access to free or affordable contraceptive methods, particularly in rural areas.

Please provide information on the specific efforts undertaken to combat illegal drug use
in Myanmar, especially in rural areas and among children.

Please indicate if the State party will consider making abortion legal.

G. Article 14

Myanmar has Failed to take Adequate Measures to Protect and Provide for Rural Women

60.

61.

62.

63.

64.

In 2008, the Committee “expresse[d] its concern at the disadvantaged position of women
in rural and remote areas who form the majority of women in Myanmar, which is
characterized by poverty, illiteracy, difficulties in access to health, education, and social
services and a lack of participation in decision-making processes at the community
level.”'”” Today, rural women in Myanmar continue to face enormous challenges in
obtaining access to health care, education, and other social services.

Roughly 70% of Myanmar’s population lives in rural areas,'” which have twice the
poverty rate of urban areas'” and limited infrastructure." As a result, those living in rural
areas have distinct challenges and needs that must be addressed. For example, UNICEF’s
statistical set breaks out some of its data into rural and urban, including on access to
water and sanitation facilities, health indicators such as the presence of skilled birth
attendants and birth registration, and primary school attendance to name a few. In each
of these categories, the rural population fares far worse than the urban population.131

Many rural women are members of ethnic and/or religious minorities and, as such, often
face multiple, interrelated forms of discrimination.'”” Myanmar is composed of a majority
(two-thirds) Burman population and the rest composed of over 100 different ethnicities,

with several major groups: Shan, Karen, Kachin, Rakhine, Mon, Kayah and Chin." With
respect to religion, approximately 90% of the population is Buddhist, and the other 10%

includes minority populations of Christians, Muslims and others."”* Some of the minority
religions are linked to minority ethnic populations.'”

Myanmar’s prolonged armed conflict has had a disproportionate effect on rural, ethnic
women, who have been targeted for sexual violence, excluded from ceasefire and peace
negotiations, and disproportionately affected by displacement, see paragraphs 74-81
below. One rural, ethnic group that has suffered particular discrimination is the Rohingya,
a Muslim minority group based in northern Rakhine state. According to the Special
Rapporteur on Myanmar, the Rohingya face “systematic discrimination, which includes
restrictions on the freedom of movement, on access to land, food, water, education and
health care, and on marriages and birth registration.”'”

The Government’s recently passed “Laws on the Protection of Race and Religion,” which
discriminate against women in a number of respects (see discussion above at paragraphs
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65.

66.

67.

68.

11 and 12), also have a disproportionate impact on rural women who are also members
of ethnic and religious minorities.'

Seven years ago, the Committee expressed concern about the lower quality and
availability of education in rural areas and issues creating obstacles to girls’ education (see
paragraphs 43-47 for a more detailed discussion of education), including traditional
attitudes regarding education of girls and burden on girls to drop out of school to
contribute to domestic work."”® Research strongly suggests that these issues continue to
present substantial impediments to education.”” Additionally, armed conflict has
hindered girls’ education in ethnic areas, and school attendance rates for rural girls have
traditionally been lower than their urban counterparts.'”’ In conflict-ridden Eastern Shan
state, for example, female literacy rates are as low as 38.4%.

Rural women are also disproportionately affected by development projects sponsored by
the Government, often in conjunction with the private sector. In 2008, the Committee
urged the Government to “increase and strengthen the participation of women in
designing and implementing local development plans, and pay special attention to the
needs of rural women . . . Furthermore, the [Government| should ensure that
development projects are only implemented after gender impact assessments, involving
rural women.”'"! Although the Government has drafted a National LLand Use Plan,
“[w]omen were not visible in the [National Land Use Plan]-drafting committee,” which
was composed of senior-ranking male officials.'* Moreover, the English version of the
law, which was provided to INGOs and donors, contained gender-sensitive provisions
that were entirely absent from the authoritative, Myanmar language version.'

Land rights are another issue of concern to rural women. In its Periodic Report, the
Government claims that “according to the Myanmar Customary Law, a son and a
daughter have equal rights of inheritance without discrimination.”"** This does not hold
true throughout Myanmar. Recent research has found that “[a]s daughters, Myanmar
women are often, though not always, passed over for inheritance in favor of brothers.
Rural women in various communities have reported that even after their husband’s death,
his land “went to his sons, his son-in-law, his widow’s new husband, or his parents or
brothers over his wife.”'* Women’s land rights are impeded both by customary practices
and administrative obstacles to land registration. In addition, the government, military,
private corporations and individuals have engaged in land appropriation in rural areas,
which has had disproportionately negative consequences for women and their families.

95145

Drug use is widespread in many rural areas, particularly among men. In 2008, the
Committee emphasized that the government “should ensure that opium eradication is
carried out together with the development of sustainable alternative livelihoods with local
communities, where rural women are most affected.”'"’

In light of the above facts, we recommend that the Committee request that Myanmar:

Please provide data on school attendance rates at the primary and secondary levels for
gitls for each of Myanmat’s States and Regions.

Please provide information on measures to improve rural women’s access to education.

Please provide information on measures taken to incorporate women’s participation and
a gender-perspective in ongoing Government development projects.

Please provide data on inheritance practices, particularly in rural areas, and provide
information on measures to ensure women’s equal access to land rights, in law and in
fact.
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Please provide information on concrete measures taken to develop sustainable alternative
livelihoods for women and their families in opium producing areas.

H. Article 18

Myanmar Has Failed to Provide Precise and Disaggregated Data

69.

70.

71.

72.

73.

The Government has not routinely collected comprehensive demographic data, so it is
unclear if it has ever had an accurate understanding of the current or historical domestic
situation.'” In fact, the basic census undertaken in 2014 was the first in over 30 years.'"
Unfortunately, in preparing the census, the government failed to consult with various
ethnic and religious groups, leading to a census that many minority groups viewed with
suspicion."’

Without consistent access to reliable data, planners cannot make informed decisions and
cannot form an accurate picture of the actual in-country conditions. Moreover, evaluators
do not have information to assess the efficacy of programs. This data deficit especially
impacts CEDAW implementation, because trustworthy, accurate, and disaggregated data
regarding the status of women in the country is crucial to developing and assessing
effective policies and programs to ensure equality and combat discrimination.

Myanmar’s failure to provide reliable and disaggregated data on the conditions facing
women in the country has been highlighted by this Committee. The 2008 Concluding
Observations noted that, “the information provided in the report in many aspects was
too general and lacked the disaggregated data pertaining to, inter alia, the various ethnic
groups, as requested in the previous concluding observations, necessary to permit the
Committee to evaluate the specific situation of women.”"' The Committee also requested

that Myanmar “strengthen its system of data collection”' and provide disaggregated
data."

In fact, as the majority of quantitative and qualitative data presented in the Periodic
Report demonstrates, the Government has not taken steps to realize these
recommendations. For example, Annex B to the Periodic Report sets forth the
Government’s “ten programmes of legislation” which are the framework for legal reform,
including “endeavors against discrimination.”"”* However, the Government does not, in
either the Report or the Annex, provide information to state specifically how these
measures eliminate gender-based discrimination. This information is essential as
demonstrated by the fact that (as discussed above in paragraph 14) a closer examination
of the examples provided by the Government show that only 1 of the 8 laws actually
contain provisions specific to women. Similarly, Annex M to the Periodic Report
purports to show infrastructure and socio-economic development efforts by the
Department of Rural Development.'” However, the data is neither disaggregated by
gender nor ethnicity, rendering it impossible to ascertain whether these programs in fact
assisted women, and if so, to what extent.

Myanmar’s desire to be more fully integrated into the international community will
require greater responsiveness in providing the type of data necessary to evaluate
Myanmar’s compliance with CEDAW.

In light of the above facts, we recommend that the Committee request that Myanmar:

Please describe Government plans to address criticisms of the 2014 Census and ensure
that all future Censuses are conducted in an inclusive and broad-based manner.

Please disaggregate by gender and ethnicity, qualitative data provided in the Periodic
Report and its Annexes. Where this is not possible, please provide information on why
this data does not exist.
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For any quantitative and qualitative data provided in the Periodic Report, please specify
how these measures eliminate discrimination against women or ensure substantive gender
equality.

I. General Recommendations 28 and 30

74.

Myanmar has been in armed conflict with various ethnic groups for over 60 years.
Continuing conflict impacts women in myriad ways, but we highlight two specific areas in
which CEDAW provides strict responsibilities for State parties: (1) to end and ensure
accountability for conflict-related sexual violence (“CRSV”); and (2) to include women in
post-conflict processes.

Myanmar has Failed to End and Ensure Accountability for Conflict-Related Sexual Violence

75.

76.

7.

78.

79.

The Myanmar military has continued to perpetrate systematic sexual violence against
ethnic populations, with near total irnpunity.ls{’ For example, more than 100 cases of rape,
gang rape, and sexual assault were reported between 2010 and 2014."" UN experts
similarly report an increase in sexual violence carried out by the Myanmar military since
2013."

. . . . . . ‘15()
In Myanmar, where “impunity is the rule” and “punishment is the rare exception,”

victims often do not report sexual violence due to harassment, intimidation, stigma, fear
and distance from administrative centers, meaning that reported cases are only a small
fraction of the actual total.'" Assertions in the Periodic Report that women can “candidly
complain to nearby military or civil authorities” are not consistent with the reported
experiences of women on the ground.''

Impunity for military perpetrators of CRSV is enshrined in the 2008 Constitution, which
provides that no proceeding shall be instituted against any member of the Government
“in respect to any act done in the execution of their respective duties.”'* As the former
Special Rapporteur on the situation of human rights in Myanmar has indicated, this
provision can be construed as a guarantee of immunity for military actors from
investigation, prosecution, or punishment for crimes, including CRSV.'” The 2008
Constitution further entrenches impunity by establishing military autonomy over all its
judicial processes and giving the Commander-in-Chief “final and conclusive” authority
over all cases and complaints.'* These structural problems within the military courts-
martial system are compounded by a total lack of transparency.'® While the Government
has repeatedly asserted that action has been taken against military perpetrators of rape,
including in the Periodic Report, no information is provided as to what charges were
pursued, what law was applied or what punishment was assessed.'*® Moreover, it is
unknown if any military commanders have been prosecuted for what has been described
as their imprimatur on a pattern and practice of sexual violence.'”’

Finally, women human rights defenders focusing on CRSV face serious security concerns,
and report being routinely subject to harassment and monitored when conducting
awareness raising activities.'®

The Government’s failure to take steps to adequately address, investigate, end and ensure
accountability for CRSV by the Myanmar military violates its obligations under
CEDAW.!® In the Concluding Observations, this Committee expressed its concern over
the prevalence of CRSV and the “apparent impunity” of military perpetrators of violence
and urged the Government to take immediate steps to end CRSV."" However, since
2008, and despite the installation of a quasi-civilian government, CRSV continues to be a
pattern and practice of the military and the impunity provisions in the Constitution
remain in effect.
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The Responsibility to Include Women in Post-Conflict Processes

80. The Government has effectively excluded women from participating in negotiations for

81.

peace and transitional processes.' Initial ceasefire agreements with armed ethnic groups
have been negotiated since 2011, but have been conducted almost exclusively by men.'™
In 2013, a 52-member delegation, or “working committee,” appointed to represent the
Government in negotiations for peace and transitional processes included only two
women (who are duly elected representatives of the lower house of parliament).'” The
11-member Government “central committee” did not include any women.'™* The Special
Rapporteur found in September 2014 that “women have been largely excluded and have
not been a part of the negotiating teams thus far.”'”> Unfortunately, though not
surprisingly, none of the preliminary ceasefire agreements made a single reference to
women, including any reference to accountability for CRSV.'"

By failing to include women in the peace process, the Government has failed to live up to
its responsibilities under CEDAW. Specifically, CEDAW requires States parties to
strengthen gender equality, ensure the humanitarian and socio-economic needs of ethnic
groups, build a sustainable democratization and reconciliation process, and ensure equal
representation at all decision-making levels in national institutions and mechanisms
dealing with crimes committed during the conflict, including through participation of
women’s civil society organizations.'”’

In light of the above facts, we recommend that the Committee request that Myanmar:

Please provide detailed information regarding the Government’s attempts to hold the
military accountable for CRSV, including specific policies, measures and programs
undertaken by the military to ensure the swift and strict prosecution of CRSV, including
detailed information regarding the number of prosecutions, law applied, gender sensitivity
of investigative procedures, punishments and rank of the accused.

Please provide information regarding measures taken to ensure that women and girls are
able to access justice for CRSV, including the availability of civil remedies, and
reparations. Please detail measure to ensure the safety and security of women human

rights defenders.

Please provide clarification regarding the impunity clause in the Constitution, including
whether this clause can be used to shield perpetrators of CRSV from justice.

Please provide information regarding any attempts to allow independent international
investigation of CRSV.

Please indicate measures taken to increase the participation of women in every stage of
the peace process, including the negotiation of ceasefire agreements. Please include
information on plans to increase women’s representation on the Government’s
negotiation teams.

Please discuss how the Government will ensure that peace agreements comprehensively
and sensitively incorporate issues of importance to women, such as ensuring that the
agreements will not include amnesties for CRSV.

D. Conclusion

82. We urge the Committee to incorporate our observations into the list of issues that will be

presented to Myanmar in December 2015. Before the July 2016 session, we will present
an alternative report, which will deal in greater depth with all the above-mentioned
subjects.
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