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About CFoIS
The Campaign for Freedom of Information (CFoIS) was established in 1984 to secure a legal right of access to information so that people could find out about how they are governed and how their services are delivered.  It is an independent, civil society organisation that regularly works with trade unions, non-governmental organisations as well as the public sector in Scotland.  For further information contact: Carole Ewart cfoiscot@gmail.com https://www.cfoi.org.uk/scotland/ 

UNCRPD Articles Invoked: 5, 7, 21, 24 and 29

Issue: Please ensure there is equality in exercising ‘access to information rights’ for children who attend independent and special schools in Scotland as they are some of the most vulnerable children in Scotland.   The right should also be enjoyed by their families.  Despite the Equality Act 2010, the UNCRC and the UNCRPD the Scottish Government has introduced a two-tier system which disadvantages disabled children and their families.  This inequality is contrary to Article 21 of UNCRPD.

Recommendations: The Scottish Government should ensure equal access to enforceable information rights in Scotland, by amending the definition of a working day under the Freedom of Information (Scotland) Act 2002 and abolishing the Time for Compliance (Scotland) Regulations. 

Overview
The individual right to a good education which enriches and improves the life chances of children is a human right.  Scrutinising local service delivery underpins the equal enjoyment of this right.   A crucial tool for individuals, families and communities is the ability to exercise a strong and enforceable right to access information under the Freedom of Information (Scotland) Act 2002 (FoISA).

The pivotal role of this right in ensuring transparency and accountability was assumed to be cemented in the education system of Scotland but a decision of the Scottish Parliament to approve the Scottish Government’s ‘The Freedom of Information (Scotland) Act 2002 (Time for Compliance) Regulations 2016’[footnoteRef:1] (SSI) has created a two-tier system.  Instead of schools being compelled to answer within 20 working days, only independent and special schools have been permitted to take up to 60 working days if school holidays intervene.  With such a delay, the information can be redundant by the time it is received.  The 60-day response time causes consequential delays to the internal review process under FoISA[footnoteRef:2] and appeals for adjudication to the Scottish Information Commissioner[footnoteRef:3]. [1:  Available in full at http://www.legislation.gov.uk/ssi/2016/346/contents/made ]  [2:  Section 20 of FoISA]  [3:  Section 47 of FoISA] 


CFoIS notes that ‘Inclusion Scotland’ in its submission to the Committee has pointed out that 'The number of disabled children attending ‘special schools’ is rising. In 2015 there were 15,899 pupils assessed as or declared disabled in Scotland, with 6,920 in Special Schools - a 2.4% rise since 2008'.   

Unequal enjoyment of access to information rights
State schools, provided by Scotland’s 32 local authorities, have been covered by FoISA since it became effective on 1st January 2005.  When the public’s enforceable right to access information was introduced by the Scottish Parliament, an important principle was established: that all bodies covered by FoISA had to follow, equally, the same rules[footnoteRef:4].  For example, that all information requests should be answered promptly, and within 20 working days.  Now that important principle is undermined as the Scottish Government has introduced a two-tier system for a new category of body covered by FoISA: grant-aided schools and independent special schools which have up to 60 days to respond.  The result is inequity and, potentially, a reduction in transparency and accountability. [4:  Although there are special rules in section 10(2) of FOISA for the National Archives of Scotland. See http://www.nas.gov.uk/foi/foiBasicGuide3.asp#special  ] 


If the information request relates to the environment, the Environmental Information 
(Scotland) Regulations 2004 (EIRs) apply and the maximum response time will remain at 20 working days.[footnoteRef:5]  The Scottish Government does not have the power to change the EIRs.  [5:  For more information see Scottish Information Commissioner’s website at http://www.itspublicknowledge.info/Law/EIRs/EIRs.aspx  ] 


The SSI 60-day response time for grant-aided schools and independent special schools was achieved by replacing 20 “working days”[footnoteRef:6], with a new concept of “school day”.  However, there is no clear evidence that during all school holidays independent and special schools are closed.  The original Scottish Government consultation on independent and special schools acknowledged: “There are currently 39 independent special schools on the Register of Independent Schools playing a central role in meeting the needs of approximately 800 of Scotland’s most vulnerable children.  It also explained that “The schools provide education and care in residential and day schools for children and young people with complex needs (such as physical disabilities, mental health problems and social, emotional and behavioural challenges). Places at independent special schools are generally funded through local authorities.”[footnoteRef:7]  [6:  Section 10, Freedom of Information (Scotland) Act 2002 available at http://www.legislation.gov.uk/asp/2002/13/section/10 ]  [7:  Consultation on Further Extension of Coverage of the Freedom of Information (Scotland) Act 2002 to More Organisations pub by Scottish Government June 2015, pg. 14 ] 


Therefore, disabled children who attend grant-aided schools and independent special schools, and their parents/carers, are being treated less favourably than those who do not.  CFoIS wants all children and their parents/carers to be able to enforce their right to access information within 20 working days.  

CFoIS understands there is a legitimate purpose in finding a solution for independent and special schools that are closed for specific times during the scheduled holiday period. However, the Scottish Government’s response is unreasonable and disproportionate given the lack of evidence, the negative impact on answering FoI requests from parents, carers, children[footnoteRef:8], Parent Councils[footnoteRef:9], NGOs and trade unions.  A better solution would be to amend the definition of a ‘working day’ under FoISA. [8:  Section 69 of FoISA details the exercise of rights by children http://www.legislation.gov.uk/asp/2002/13/section/69 ]  [9:  As noted on the Parentzone Scotland website at https://education.gov.scot/parentzone/getting-involved/Ways%20of%20getting%20involved ] 


Human Rights
CFoIS believed that the SSI should have been subjected to a rigorous human rights impact assessment[footnoteRef:10] given the UNCRPD and the UNCRC as well as the duties of MSPs under Section 29 of the Scotland Act 1998[footnoteRef:11] and the duties of Scottish Government Ministers under Section 57 of the Scotland Act 1998.  It is useful to place this submission in the context of the UN’s Concluding Observations on the Convention on the Rights of the Child (UNCRC).  The importance and value of connecting the right to access information to making informed judgement which leads to better policy and services is stated under “Rights Impact Assessment”: [10:  For more information go to the CYPCS website http://www.cypcs.org.uk/policy/cria ]  [11:  For more information go to the SHRC dedicated website http://www.scottishhumanrights.com/eqhria ] 


1.    The Committee recommends that the State party[footnoteRef:12]: [12:  The recommendation applied to the UK but as education is a devolved power, the recommendation applies to the Scottish Government and Scottish Parliament.] 

(a) Introduce a statutory obligation at national and devolved levels to systematically conduct a child rights impact assessment when developing laws and policies affecting children, including in international development cooperation;
(b) Publish the results of such assessments and demonstrate how they have been taken into consideration in the proposed laws and policies." [footnoteRef:13] [13:  Para 9 published 12th July 2016 and available at http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fGBR%2fCO%2f5&Lang=en ] 

Conclusion
CFoIS believes that the individual and collective right to enforce access to information is key to active democracy, ensures public services are accountable and promotes our human rights.  Therefore, the right to access information should be equalised within the education system.   
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