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Additional written information by the Delegation of Estonia to the questions raised by the Members of the Committee on the Rights of the Child

Regarding prohibiting engagement of children in erotic work
Estonia has criminalized all child pornography offences established in UN Convention on the Rights of the Child´s second facultative protocol (art 2-3). Offences are covered with § 175, 178 and 179 of Penal Code. It is also important to mark the criminalization of grooming in § 1781 of the Penal Code. Articles 133, § 1451 and § 1751 of the Penal Code are relevant as well. Some of these provisions are new and all others got amended in 2013. 

According to Estonian Penal law, the offences of child pornography are substantially wider and more criminalizing than facultative protocol demands. For example, in Estonia there is no need to prove that pornographic product featuring a child was produced for sexual purpose; actually non-existent children are involved/covered etc. In all child pornography offences, age limit of the protected child is always 18 years. 
Facultative protocol doesn´t demand states to criminalize offences regarding child erotica. At the same time Estonia wishes to protect more children and because of that, Estonia has made a wider approach than many other states. 
Unfortunately, a misunderstanding has occurred regarding child-erotica, which we would like to explain in order to clear this misapprehension. 
Firstly, please note that § 177 of the Penal Code is not valid anymore. It has been repealed since 14.04.2012.
Current wording of the § 178 (1) of the Penal Code states that manufacture, acquisition or storing, handing over, displaying or making available to another person in any other manner of pictures, writings or other works or reproductions of works depicting a person of less than eighteen years of age in a pornographic situation, or a person of less than fourteen years of age in a pornographic or erotic situation, is punishable by a pecuniary punishment or up to three years’ imprisonment.

But this does not mean that children 14-18 years of age can be used in child-erotic materials. This means that we do not want to criminalize the situations where children 14-18 years of age take their own pictures or ask their friend to take their picture where they are, for example, in a provocative pose. In Estonia, erotic materials don’t even have to consist any nudity, it can just be a sensual or a provocative pose. We feel that this kind of interaction between age group 14-18 can be a part of their sexual development and shouldn´t be punished. So, we do not want to criminalize 100% voluntary actions which do not consist any outside influence.

But if there is some sort of influence to the child between 14-18 years of age, then child-erotica is criminalised and then the age limit is 18 years of age for all the acts. Art 175 of the Penal Code clearly states that:

[bookmark: para175]§ 175.  Human trafficking in order to take advantage of minors
[bookmark: para175lg1] (1) Influencing of a person of less than eighteen years of age in order to cause him or her to commence or continue commission of a criminal offence, begging, engagement in prostitution or working under unusual conditions or to appear as a model or actor in the manufacture of a pornographic or erotic performance or work, but it does not contain the necessary elements of an offence provided for in § 133 of this Code, and a person aiding in other manner in the activities specified in this section of a person of less than eighteen years of age, is punishable by two to ten years’ imprisonment.

If violence, force, threats etc. are involved then § 133 of the Penal Code applies also in the case of child erotica and once again, the age limit is 18 years of age. 
Art 133 of the Penal Code clearly states that:
[bookmark: para133]§ 133.  Trafficking in human beings
[bookmark: para133lg1] (1) Placing a person in a situation where he or she is forced to work under unusual conditions, engage in prostitution, beg, commit a criminal offence or perform other disagreeable duties, or keeping a person in such situation, if such act is performed through deprivation of liberty, violence, deceit, threatening to cause damage, by taking advantage of dependence on another person, helpless or vulnerable situation of the person, is punishable by one to seven years’ imprisonment.
[bookmark: para133lg2][bookmark: para133lg2p1][bookmark: para133lg2p2][bookmark: para133lg2p3][bookmark: para133lg2p4][bookmark: para133lg2p5][bookmark: para133lg2p6][bookmark: para133lg2p7][bookmark: para133lg2p8][bookmark: para133lg2p9][bookmark: para133lg2p10] (2) The same act if:
 1) committed against two or more persons;
 2) committed against a person of less than eighteen years of age;
 3) committed against a person in a helpless situation;
 4) committed in a torturous or cruel manner;
 5) serious health damage is caused thereby;
 6) danger to life is caused thereby;
 7) committed by a group;
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 8) committed by taking advantage of official position,
 9) serious consequences are caused thereby;
 10) committed by a person who has previously committed a criminal offence provided for in this section or §§ 1331, 1332, 1333 or 175;
is punishable by three to fifteen years’ imprisonment.
[RT I, 13.12.2013, 5 - entry into force 23.12.2013]

With previously named steps Estonia has done more for protecting children than facultative protocol demands. And we can conclude that with any type of influence, the age limit of using children in erotic materials is 18 years of age (in another words: if the child is under 18 years of age, these actions are criminalised).

When materials contain full nudity, it is considered to be a child-pornographic material, not a child-erotic material. 

Full text of Estonian Penal Code in English: https://www.riigiteataja.ee/en/eli/523122015005/consolide 


Regarding the question of why the child Ombudsman of Estonia is not a member of NHRI
In Estonia, the position of the ombudsman for children was created in 2011. The ombudsman for children in Estonia is the Chancellor of Justice, prof. Ülle Madise. To fulfil the tasks of the ombudsman for children, there is the Children’s and Youths’ Rights Department in the Office of the Chancellor of Justice.  The Chancellor of Justice as the ombudsman for children in Estonia is a full member of ENOC (European Network of Ombudspersons for Children). 
According to Article 4 of ENOC Statutes:
„There are two categories of membership of ENOC – full and associate. Full membership of ENOC is open to independent children’s rights institutions within Council of Europe member states that meet all of the following criteria:
◦The institution is established through legislation approved by parliament, which provides for its independence.
◦The institution has the function of protecting and promoting children’s rights. This function is established through legislation.
◦There are no provisions in the legislation which limit the institution’s ability to set its own agenda in relation to this function, or which prevent it carrying out significant core functions suggested in the Paris Principles and ENOC’s Standards.
◦The institution must include or consist of an identifiable person or persons concerned exclusively with the protection and promotion of children’s rights.
◦Arrangements for appointment of ombudspersons, commissioners and members of a commission must be established by legislation, setting out the term of the mandate and arrangements for renewal, if any.
Institutions may be constituted separately or may form part of an independent national or regional human rights institution. In all cases they must meet the above criteria.
As mentioned above The Chancellor of Justice as the ombudsman for children in Estonia is a full member of ENOC.”
The institution of the Chancellor of Justice observes and ensures the application of international human rights norms in Estonia and it covers most of the functions of the NHRI and largely follows the Paris Principles. The institution of the Chancellor of Justice was established under the Constitution and the Chancellor is guided only by legislation regulating his or her activities, other legal provisions and his or her conscience. The Chancellor has several legal guarantees to ensure his or her independence, including the prohibition to hold any other state or local government office or an office of a legal person in public law during the term of office and to participate in the activities of political parties. The Chancellor’s duties are to ensure that the legislation valid in Estonia is constitutional and that the fundamental rights and freedoms of the people are protected. The Chancellor of Justice is not part of the legislative, executive or judicial powers; it is not a political or a law enforcement body and is not subordinate to any national official or state authority.
Negotiations are currently underway with the Chancellor of Justice to apply for the NHRI accreditation.
