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Briefing on the European Union for the Committee on the Rights of Persons with Disabilities, 13th session – March/April 2015
From Elinor Milne, Global Initiative to End All Corporal Punishment of Children, elinor@endcorporalpunishment.org 

This briefing describes the competence of the European Union with regard to the promotion of child rights and protection from violence among member states and progress to date in law reform to prohibit corporal punishment in EU member states. With reference to articles 7, 15, 16 and 17 of the Convention on the Rights of Persons with Disabilities and the relevant competence of the EU, and in light of the particular vulnerability of children with disabilities to corporal punishment by adults, the obligations under EU law to promote the protection of child rights, the importance of eradicating this form of violence given by the UN Secretary General’s Study on Violence against Children and the obligations on EU member states under UN and European human rights law to prohibit all corporal punishment, we hope the Committee on the Rights of Persons with Disabilities will:
· in its List of Issues for the European Union, ask what steps have been taken and what further measures are planned by EU institutions, the Agency for Fundamental Rights and the European External Action Service to encourage EU member states and states globally to protect children with disabilities from all forms of corporal punishment in all settings, including in the home and in all forms of care;
· in its concluding observations on the EU’s initial report, taking account of the fact that enacting legislation to prohibit corporal punishment is not directly within the EU’s competence, recommend that:

i. the EU’s institutions and the EU’s Agency for Fundamental Rights take all actions within their powers to encourage member states to fulfil their obligations under international and European human rights law to prohibit and eliminate all corporal punishment of children, including children with disabilities, and

ii. the EU, through its external policy and the European External Action Service, promote prohibition and elimination of corporal punishment to all states globally.

1 The right of children with disabilities not to be subjected to corporal punishment and the competence of the European Union
1.1 The Convention on the Rights of Persons with Disabilities confirms that children with disabilities should enjoy all human rights and fundamental freedoms on an equal basis with other children (art. 7). The Convention also states that all persons have the rights to freedom from torture or cruel, inhuman or degrading treatment or punishment (art. 15), to freedom from exploitation, violence and abuse within and outside the home (art. 16) and to respect for their physical and mental integrity (art. 17). The jurisprudence of treaty monitoring bodies, led by the Committee on the Rights of the Child monitoring the Convention on the Rights of the Child, is clear that these rights put an obligation on states parties to prohibit and eliminate all corporal punishment of children, including within the family. 
1.2 The Treaty on the European Union explicitly requires the EU to promote “protection of the rights of the child” (art. 3.3). The Charter of Fundamental Rights of the EU (given binding legal status in 2009) states that human dignity “is inviolable” and “must be respected and protected” (art. 1). It guarantees the right of everyone to respect for physical and mental integrity (art. 3), prohibits inhuman or degrading treatment or punishment (art. 4) and requires equality before the law (art. 20). It guarantees the right of children “to such protection and care as is necessary for their well-being” (art. 24). 

1.3 The EU Agenda for the Rights of the Child (2011) aims to reinforce the full commitment of the EU – as enshrined in the Treaty and the Charter – to promote, protect and fulfil the rights of the child in all relevant EU policies and actions, and asserts that the EU “is strongly committed to eliminating all forms of violence against children”. The EU Guidelines on the Rights of the Child (2007) aim to form the basis for the protection of the rights of the child in the EU’s external policy. The first priority area in the Guidelines is “All Forms of Violence against Children” and is accompanied by an implementation strategy based on the UN Study on Violence against Children. The UN Study recommended explicit prohibition of all corporal punishment of children in all settings as a matter of priority.
1.4 We would also draw to the attention of the Committee a resolution recently adopted by the European Parliament (an EU institution). European Parliament resolution of 27 November 2014 on the 25th anniversary of the UN Convention on the Rights of the Child (2014/2919(RSP)) condemns violence against children and “calls on Member States to uphold their obligations and combat any form of violence against children, including by formally prohibiting and sanctioning corporal punishment against children” (section V.28).

1.5 While the competence of the EU on this issue with regard to the Convention on the Rights of Persons with Disabilities is limited in that the EU is not directly responsible for the enactment of national legislation prohibiting all corporal punishment of children with disabilities, it is clear from the above that the EU has a responsibility to promote prohibition and elimination of corporal punishment of children among its member states and, through its external policy and the European External Action Service, globally. Many EU member states have achieved prohibition (see section 2 of this briefing) but much remains to be done to ensure that children with disabilities, as all children, are protected from punitive assault throughout the EU.

1.6 In light of the above, we hope the Committee on the Rights of Persons with Disabilities will specifically address the issue of corporal punishment in its review of the EU’s implementation of the Convention. We hope the Committee will recommend that, while recognising that the enactment of legislation prohibiting corporal punishment is not directly within the EU’s competence, the EU’s institutions and the EU’s Agency for Fundamental Rights take all actions within their powers to encourage member states to fulfil their obligations under international and European human rights law to prohibit and eliminate all corporal punishment of children, including all children with disabilities. We hope the Committee will further recommend that the EU, through its external policy and the European External Action Service, promote prohibition and elimination of corporal punishment to all states globally.
2 Legal protection from all physical punishment of children with disabilities – and all children – in EU member states
2.1 In 19 of the 28 EU member states, children with disabilities are legally protected from all forms of corporal punishment in all settings including the home: Austria, Bulgaria, Croatia, Cyprus, Denmark, Estonia, Finland, Germany, Greece, Hungary, Latvia, Luxembourg, Malta, Netherlands, Poland, Portugal, Romania, Spain, Sweden. 

2.2 In nine EU member states, children with disabilities may lawfully be subjected to physical punishment in their homes and, for the majority, in alternative care and day care settings: Belgium, Czech Republic, France, Ireland, Italy, Lithuania, Slovakia, Slovenia, UK. There is ever increasing pressure on these states from UN and European treaty monitoring bodies to enact prohibiting legislation (see section 3 below). However, Governments in only three of these states – Lithuania, Slovakia and Slovenia – have expressed a commitment to prohibition and are actively discussing draft legislation which would achieve this.
3 Recommendations on corporal punishment from the UPR and UN and European treaty bodies to EU states which have not yet achieved prohibition
2.1 The following table illustrates the mounting pressure from UN and European treaty bodies on EU member states in which children are not legally protected from all corporal punishment to prohibit and eliminate this form of violence. It also notes recommendations made on the issue during the Universal Periodic Review of the states concerned and their governments’ responses to them.
	State
	Recommendations/observations on corporal punishment

	
	UPR
	UN treaty bodies
	European treaty bodies

	Belgium
	2011 (rejected)
	CRC 2010, 2002, 1995

CAT 2014, 2009

CESCR 2013, 2007
	ECSR 2012, 2007, 2005, 2003 (collective complaint), 2001

	Czech Republic
	2002 (rejected)
	CRC 2011, 2003, 1997

CAT 2012

HRC 2013
	ECSR 2012, 2005, 2003

	France
	2013 (accepted)
	CRC 2009, 2004, 1994
	ECSR 2012, 2005, 2003, 2001

	Ireland
	2011 (partially accepted)
	CRC 2006, 1998
CAT 2011

CESCR 2002

HRC 2014, 2000
	ECSR 2012, 2003 (collective complaint), 2001

	Italy
	2010 (rejected), 
2014 (response pending)
	CRC 2011, 2003, 1995
	ECSR 2012, 207, 2003 (collective complaint), 2001

	Lithuania
	2011 (accepted)
	CRC 2013, 2006, 2001
CAT 2014

CESCR 2014

HRC 2012
	ECSR 2012, 2005

	Slovakia
	2009 (accepted), 
2014 (accepted)
	CRC 2007, 2000
CEDAW 2008

HRC 2011
	ECSR 2012, 2003, 2001

	Slovenia
	2010 (accepted), 
2014 (response pending)
	CRC 2013, 2004
CAT 2011
	ECSR 2012, 2005, 2003

	UK
	2008 (rejected), 
2012 (rejected)
	CRC 2008, 2002, 1995
CEDAW 2013, 2008

CESCR 2009, 2002, 1997

CAT 2013, 1998, 1996, 1993

HRC 2008, 1995
	ECSR 2012, 2005, 2001
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